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[omissis]
A. The alleged violation of Article 6 par. 1 (art. 6-1) of the Convention
39. Mr. Deweer’s claim to be the victim of “the imposition of a fine paid by way of settlement
under constraint of provisional closure of his establishment” was based in the first place on
Article 6 par. 1 (art. 6-1) of the Convention, the first sentence of which reads as follows:
“In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law.”
According to the Commission, “taken separately, neither the offer of settlement nor the closure
decision” would offend against the above-quoted provision, but the “combined use” of the two
procedures did violate the right it guarantees (see paragraphs 49 and 59 of the report).
The Government, for their part, submitted that
“the act whereby ... the payment of a fine by way of settlement was proposed to the applicant ...
did not constitute a ‘determination’ either of ‘his civil rights and obligations’ or of ‘any criminal
charge against him’ but was simply a proposal for a friendly settlement” that did not prejudice
his “right ‘to a fair and public hearing within a reasonable time by an independent and impartial
tribunal established by law’”;
- “the act whereby ... the Louvain procureur du Roi ordered the provisional closure of the
applicant’s establishment constituted no more than a control and safety measure, was not in the
nature of a penalty, was not intended to be a ‘determination’ either of a ‘criminal charge’ or of
‘civil rights and obligations’, did not prejudge whatever the courts might have decided in this
respect and consequently could not prejudice Mr. Deweer’s right ‘to a fair and public hearing
within a reasonable time by an independent and impartial tribunal established by law’”;
- “there is nothing in the ... Convention ... to prohibit the combined application of the friendly
settlement and provisional closure procedures”.
40. The Court will confine its attention to the last-mentioned point. In proceedings originating
in an individual application, the Court should as far as possible limit its examination to the
issues raised by the concrete case before it. Consequently, the Court’s task is to rule not whether
paragraphs 1 and 2 of section 11 of the 1945/1971 Act are in themselves compatible with the
Convention, but whether the manner in which they were applied in the specific circumstances,
that is their “combined use”, was so compatible.
1. The applicability of Article 6 par. 1 (art. 6-1) in the present case
41. The question whether Article 6 par. 1 (art. 6-1) is relevant does not appear to have been the
subject of discussion. Before the Commission, no one denied that “criminal proceedings had
been instituted against the applicant”; the applicability of Article 6 par. 1 (art. 6-1) of the
Convention was said to follow from sections 5, 9 and 11 of the 1945/1971 Act (see paragraphs
52 and 53 of the report). At the hearings, the Delegates found it “quite obvious” that Mr.
Deweer was faced with a “criminal charge” (in the French text: “accusation en matière pénale”);
the Government did not dissent.
42. As far as the French text is concerned, the applicant did not have - in the terminology of
Belgian domestic law - the status of accusé when the Louvain procureur du Roi wrote to him on
30 September 1974; furthermore, as is stated at the end of section 11 par. 1 of the 1945/1971
Act, no proposal for settlement may be made once proceedings for the offence have been
instituted before the trial court (see paragraphs 9 and 15 above).
The concept embodied in the French expression “accusation en matière pénale” is, however,
“autonomous”; it has to be understood “within the meaning of the Convention” (see notably the
König judgment of 28 June 1978, Series A no. 27, p. 29, par. 88), more especially since the
English text of Article 6 par. 1 (art. 6-1) - like that of Article 5 par. 2 (art. 5-2) - employs the
term “charge” which is very wide in scope.
In “criminal” matters, the “reasonable time” stipulated by Article 6 par. 1 (art. 6-1) “necessarily
begins with the day on which a person is charged” (see the Neumeister judgment of 27 June
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1968, Series A no. 8, p. 41, par. 18). And the “reasonable time” may on occasion “start to run
from a date prior to the seisin of the trial court, of the ‘tribunal’ competent for the
‘determination ... of [the] criminal charge’” (see the Golder judgment of 21 February 1975,
Series A no. 18, p. 15, par. 32). The Wemhoff and Neumeister judgments of 27 June 1968 and
then the Ringeisen judgment of 16 July 1971 took as the starting-point the moment of arrest, the
moment when the person was officially notified that he would be prosecuted and the moment
when preliminary investigations were opened, respectively (Series A no. 7, pp. 26-27, par. 19;
Series A no. 8, p. 41, par. 18; and Series A no. 13, p. 45, par. 110).
43. In the present case there was no arrest and no official notification of impending prosecution.
Again, the inspection carried out by Mr. Vanderleyden in Mr. Deweer’s shop formed part of the
continuing process of controlling observance of the statutes and regulations on the country’s
economic life (see the “pro-justitia” of 18 September 1974: “toezicht op de wets - en
reglementsbeschikkingen betreffende’s Lands economisch leven”); the inspection was not
performed within the context of the repression of crime. The “pro-justitia” of 18 September
1974 was forwarded to the procureur du Roi “for information and decision”, “voor
kennisgeving en beschikking” (see paragraphs 8 and 12 above) so that it was for him to decide
upon the appropriate action. In his letter of 30 September 1974, the procureur du Roi - while
advising the applicant of the closure of his establishment - offered him a means of “avoiding
prosecution”, namely payment of the sum of 10,000 BF. Criminal proceedings had not as yet
been instituted when they were barred by the payment made on 2 October (section 11 par. 1 of
the 1945/1971 Act, paragraphs 9-11 and 15 above).
44. However, the prominent place held in a democratic society by the right to a fair trial (see
especially the above-mentioned Airey judgment, pp. 12-13, par. 24) prompts the Court to prefer
a “substantive”, rather than a “formal”, conception of the “charge” contemplated by Article 6
par. 1 (art. 6-1). The Court is compelled to look behind the appearances and investigate the
realities of the procedure in question.
45. When seen in this light, the relevant provisions of the Belgian legislation (see paragraphs
12-15 above) prove to be enlightening. The source of the 1945/1971 Act is a Legislative Decree
published during the Second World War, in the middle of a time of shortages, rationing and the
“black market”. Through a series of drastic measures, this Legislative Decree set on foot “the
repression of offences against rules relating to the country’s supplies”. The return to conditions
of plenty has enabled its severity to be relaxed and its title to be changed, but even the existing
text still carries the imprint of its origin. The wording employed bears witness to this. Thus,
paragraphs 1 and 2 of section 11, the basis of the contested decisions by the Louvain procureur
du Roi, utilise terms such as “offender” and “offence”. In addition, anyone who contravenes a
Decree passed in pursuance of Part I of the Act, as for instance the Decree of 9 August 1974, is
liable to the penalties listed in section 9, that is to say imprisonment, fine, forfeitures, court
ordered closure of premises and publicising of the judgment. The offer of settlement made on
30 September 1974 was in effect a substitute for at least certain of those penalties. Had the
applicant rejected the offer, the accompanying decision of provisional closure would have come
into operation, if need be until “the date on which judgment [was] passed on the offence”
(section 11 par. 2); he would have risked imprisonment and a fine if he had disregarded the
closure decision (sections 9 par. 5 (b) and 11 par. 2 read in conjunction).
Similarly, the “pro-justitia” of 18 September 1974 described Mr. Deweer as being “in breach”
(“in overtreding”) of Articles 2 par. 4 and 3 par. 1 of the Decree of 9 August 1974 (see
paragraph 8 above). In his decision of 30 September, the Louvain procureur du Roi also
mentioned an “offence” (“een inbreuk”); although he judged it unnecessary to request
imprisonment as punishment for the offence (“dat geen hoofdgevangenisstraf dient gevorderd te
worden ter beteugeling van gezegd misdrijf”), the procureur du Roi stressed its “gravity” (“de
ernst”). By letter of the same date, he drew the applicant’s especial attention to the “heavy
penalties” (“strenge straffen”) under the Act for failure to comply with the closure order (see
paragraph 9 above).
The closure order, as the Government have well shown, was made “in the normal course of the
criminal proceedings that had to be taken following the offence reported against Mr. Deweer”.
The order was a prelude to “criminal proceedings” which the procureur du Roi contemplated
instituting if the “offender” were to refuse a friendly settlement.

- 19 -

In addition, the Government stressed the applicant’s alleged “confession” to the inspector, Mr.
Vanderleyden, and the “flagrant offence” whose commission they claimed Mr. Deweer
“acknowledged on the spot”. In their view, in agreeing to “pay the fine by way of settlement” “a kind of compensation to the community for his reprehensible conduct” - the applicant had
admitted his “guilt”, “perhaps not explicitly but in substance” (see page 34 of the verbatim
record of the hearings of 9 December 1977 before the Commission).
Although such a fine is not assimilated to a penalty, its payment had, in any event, to be
mentioned in the information extracts supplied by municipalities for inclusion in criminal files
(see paragraph 15 above).
46. There accordingly exists a combination of concordant factors conclusively demonstrating
that the case has a criminal character under the Convention. The “charge” could, for the
purposes of Article 6 par. 1 (art. 6-1), be defined as the official notification given to an
individual by the competent authority of an allegation that he has committed a criminal offence.
In several decisions and opinions the Commission has adopted a test that appears to be fairly
closely related, namely whether “the situation of the [suspect] has been substantially affected”
(Neumeister case, Series B no. 6, p. 81; case of Huber v. Austria, Yearbook of the Convention,
vol. 18, p. 356, 67; case of Hätti v. Federal Republic of Germany, ibid., vol. 19, p. 1064, 50,
etc.). Under these circumstances, the Court considers that as from 30 September 1974 the
applicant was under a “criminal charge”.
47. Article 6 (art. 6) was therefore fully applicable by virtue of the last-mentioned phrase. The
Court is not compelled to ascertain whether paragraph 1 of Article 6 (art. 6-1) was also material
on account of the existence of a dispute over “civil rights and obligations”: this question is
devoid of interest for the decision in the particular case (see, mutatis mutandis, the Engel and
others judgment of 8 June 1976, Series A no. 22, pp. 36-37, par. 87).
2. The application of Article 6 par. 1 (art. 6-1) in the present case
48. Under Article 6 par. 1 (art. 6-1), Mr. Deweer had the right to a fair trial (see the abovementioned Golder judgment, p. 18, par. 36) before “an independent and impartial tribunal
established by law”, incorporating a “hearing” followed by “determination of [the] criminal
charge against him”. The French text of Article 6 par. 1 (art. 6-1) contains the term “bien-fondé”
which, the Court recalls, refers to the charge being well-founded in law as well as in fact (see
the above-mentioned Delcourt judgment, p. 14). Before the trial court, the applicant would
therefore have been entitled not only to rely, as he did before Mr. Vanderleyden, on his good
faith or the additional costs incurred by a butcher buying on the hoof (see paragraph 8 above)
but also to plead that the Decree of 9 August 1974 was contrary to the Constitution or
incompatible with Community law (see paragraphs 19-20 above). Mr. Deweer would in
addition have enjoyed the benefit of the guarantees in paragraphs 2 and 3 of Article 6 (art. 6-2,
art. 6-3).
49. The “right to a court”, which is a constituent element of the right to a fair trial, is no more
absolute in criminal than in civil matters. It is subject to implied limitations, two examples of
which are given at paragraph 58 of the Commission’s report (decision not to prosecute and
order for discontinuance of the proceedings); it is not the Court’s function, though, to elaborate
a general theory of such limitations (see, mutatis mutandis, the above-mentioned Golder
judgment, pp. 18-19, par. 36 and 38-39).
The current proceedings do not, however, concern a limitation of that nature. By paying the
10,000 BF which the Louvain procureur du Roi “required” by way of settlement (see paragraph
9 above), Mr. Deweer waived his right to have his case dealt with by a tribunal.
In the Contracting States’ domestic legal systems a waiver of this kind is frequently encountered
both in civil matters, notably in the shape of arbitration clauses in contracts, and in criminal
matters in the shape, inter alia, of fines paid by way of composition. The waiver, which has
undeniable advantages for the individual concerned as well as for the administration of justice,
does not in principle offend against the Convention; on this point the Court shares the view of
the Commission (see paragraphs 55-56 of the report; decision of 5. 3. 1962, application no.
1197/61, X v. Republic of Germany, Yearbook of the Convention, vol. 5, pp. 94-96).
Nevertheless, in a democratic society too great an importance attaches to the “right to a court”
(see paragraph 44 above) for its benefit to be forfeited solely by reason of the fact that an
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individual is a party to a settlement reached in the course of a procedure ancillary to court
proceedings. In an area concerning the public order (ordre public) of the member States of the
Council of Europe, any measure or decision alleged to be in breach of Article 6 (art. 6) calls for
particularly careful review (see, for Article 5 (art. 5), the above-mentioned De Wilde, Ooms and
Versyp judgment, p. 36, par. 65). The Court is not unaware of the firmness with which the
Belgian courts have condemned, on the basis of Article 8 of the Constitution and Article 6 (art.
6) of the Convention, failure to respect the “right to a court” in private legal relationships (see,
for example, the Brussels Civil Court, 23. 11. 1967, Journal des Tribunaux 1967, p. 741;
compare the Court of Cassation, 1. 6. 1966, with the final submissions of Advocate General
Mahaux, Pasicrisie 1966, pp. 1249-1250 and 1251-1252). At least the same degree of vigilance
would appear indispensable when someone formerly “charged with a criminal offence”
challenges a settlement that has barred criminal proceedings. Absence of constraint is at all
events one of the conditions to be satisfied; this much is dictated by an international instrument
founded on freedom and the rule of law (see the above-mentioned Golder judgment, pp. 16-17,
par. 34). Here again, the Court concurs with the Commission.
50. In paragraph 57 of its report, the Commission expressed the opinion that there was
constraint in the present case : it considered that the applicant waived the guarantees of Article 6
par. 1 (art. 6-1) only “under the threat of [the] serious prejudice” that the closure of his shop
would have caused him.
51. (a) The Government’s first submission was as follows: the offer of settlement made to Mr.
Deweer on 30 September 1974 amounted in law to no more than a “proposal for a friendly
settlement” which he could quite well have rejected; “in accepting the offer and acting upon it
on 2 October”, the applicant, “by paying a relatively modest sum, succeeded in avoiding the risk
of receiving a sentence which might have been more severe than this fine paid by way of
settlement” and “which might, if appropriate, have been accompanied by a court order for the
closure of the establishment” (section 9 par. 5 of the 1945/1971 Act; see paragraph 13 above).
Furthermore, the Government maintained, the Commission’s reasoning is inconsistent. Whereas
the procedure followed in the circumstances is stated at paragraph 57 of the report to be in
breach of the Convention for the reason that it was tainted with constraint, paragraphs 55 and 59
contain the recognition that settlement of criminal cases is legitimate. In a sense, so the
argument continued, that kind of settlement “always takes place under some form of ‘constraint’
and under the ‘threat’ of more or less ‘serious’ prejudice”; thus, criminal proceedings represent,
“for the majority of those” against whom they are taken “or likely to be taken, something to be
feared” and, in very many instances, “a sufficiently serious ‘threat’ to encourage [them] ... to
forgo” the trial of their case by a court of law.
(b) The Court points out that while the prospect of having to appear in court is certainly liable to
prompt a willingness to compromise on the part of many persons “charged with a criminal
offence”, the pressure thereby brought to bear is in no way incompatible with the Convention:
provided that the requirements of Articles 6 and 7 (art. 6, art. 7) are observed, the Convention in
principle leaves the Contracting States free to designate and prosecute as a criminal offence
conduct not constituting the normal exercise of one of the rights it protects (see the abovementioned Engel and others judgment, p. 34, par. 81).
Moreover, the applicant was probably scarcely apprehensive about criminal prosecution since it
was not unlikely that prosecution would result in an acquittal, perhaps proceeded by a request to
the Court of Justice of the European Communities for a preliminary ruling (see paragraphs 1920 above). The “constraint” complained of by the applicant was to be found in another quarter,
namely in the closure order of 30 September 1974.
This order was due to come into effect forty-eight hours after notification of the decision of the
procureur du Roi and it could have remained in force until the date on which the competent
court passed judgment on the offence (sections II par. 2 and 9 par. 5 (b) of the 1945/1971 Act;
see paragraph 13 above). In the meantime, that is possibly during a period of months, the
applicant would have been deprived of the income accruing from his trade; he would
nonetheless have incurred the risk of having to continue to pay his staff and of not being able to
resume business with all his former customers once his shop reopened (see pages 2, 7, 46, 47
and 49 of the verbatim record of the hearings of 9 December 1977 before the Commission; and
the note of the hearings of 27 September 1979 - the reply given by the applicants’ counsel to the
Court’s third question). Mr. Deweer would have suffered considerable loss as a consequence.
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The Louvain procureur du Roi did admittedly offer Mr. Deweer a means of avoiding the danger,
namely by paying 10,000 BF in “friendly settlement” (see paragraph 9 above). This solution
certainly represented by far a lesser evil. As the Government rightly pointed out, the sum in
question was only slightly above the minimum amount - 3,000 BF - of “the fine laid down by
law”, whereas under section 11 par. 1 of the 1945/1971 Act it could have been more than the
maximum, namely 30,000,000 BF (see paragraphs 13 and 15 above). Accordingly, as the
Delegates observed, there was a “flagrant disproportion” between the two alternatives facing the
applicant. The “relative moderation” of the sum demanded in fact tells against the
Government’s argument since it added to the pressure brought to bear by the closure order. The
moderation rendered the pressure so compelling that it is not surprising that Mr. Deweer
yielded.
52. Pleading as to the merits and not as to admissibility (see paragraph 26 above), the
Government put forward a second objection. They maintained that nothing prevented Mr.
Deweer from refusing a “friendly settlement” and challenging the decision of the procureur du
Roi by bringing “an action tot recover damages for the loss suffered as a result of the closure of
his establishment”, or “the excessive length of such closure”, and by making an “application for
interim measures” “to have the closure suspended” (see paragraph 44 of the Commission’s
report).
(a) On the latter point, the Government invoked Article 584 of the Belgian Judicial Code, a
provision that could be applied in “a wide variety of circumstances” although up till now, they
said, it would not appear to have been relied on in any comparable case : “The President of the
Court of First Instance shall, in respect of all matters except those which the law excludes from
the jurisdiction of the courts of justice, give a provisional ruling in cases which he recognises as
being urgent.”
The Delegates, for their part, did not believe that a “provisional measure ordered by the
prosecuting authorities” could, in its turn, be the subject of another “provisional measure”
decreed by a civil court with the object of countermanding the former measure, especially since
in Belgium civil proceedings must await the outcome of criminal proceedings (“le pénal tient le
civil en état”).
The Court shares the Delegates’ scepticism and would add the following considerations to those
which they advanced. As the Government themselves pointed out, “an application for interim
measures is normally accessory to a principal claim” and, as is laid down by Article 1039 of the
Judicial Code, “orders for interim measures are made without prejudice to the merits”.
However, the Court does not perceive which court having to deal with the “merits” of the case
could have ordered discontinuance of the impugned closure by relying, for example, on the
Constitution or the Convention. Whilst section 2 par. 5 of the 1945/1971 Act allows an appeal,
having suspensive effect, against closure decisions issued by the Minister of Economic Affairs
to be made to the judge in chambers at the Court of First Instance with jurisdiction in criminal
matters, no right of appeal against closure decisions emanating from the procureur du Roi is
granted by the Act (see paragraph 13 above).
(b) As for suing for damages in respect of the loss caused by the closure, the Government did
not specify in what form they conceived such an action. In Belgium, there are strict rules on the
personal liability of officers serving in the public prosecutor’s department (parquet). Thus, they
“can be called to account” (“la prise à partie”) only “if they have been guilty of deceit or fraud”,
“if the law declares them to be liable in damages” or if the law “expressly” stipulates that they
are to be called to account (Articles 1140 and 1141 of the Judicial Code, taken together). The
Government did not allege that any of these conditions was satisfied in the present case. Neither
did they indicate in what way the decision of the Louvain procureur du Roi could entail liability
on the part of the authorities.
It is not for the Court to deal with issues of Belgian domestic law which are apparently unsettled
and on which the Government have not supplied sufficient information. The Court confines
itself to noting that the applicant, who was faced with a serious and immediate peril, quite
naturally attended to the most pressing matter first without embarking on hazardous legal
speculations; the Court cannot reproach him for doing so.
53. The Government finally stressed that “the Commission admitted” that “the outright closure”
of the shop would have been reconcilable with the Convention, even though “so radical a
solution would certainly have cost the applicant more than 10,000 [Belgian] francs”. From this
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premise, they described the logic of the reasoning followed in the report as “curious”,
submitting that, “still according to the Commission”, the breach of Article 6 (art. 6) stemmed in
substance from a “favour” granted to Mr. Deweer, namely the offer of a settlement whereby the
procureur du Roi was to adopt a solution milder, more flexible and less burdensome than
closure. In this way, claimed the Government, an “absurd conclusion” was reached.
The Court recalls that it is limiting its examination to the combined use of the two procedures
(see paragraph 40 above); it has no intention of ruling whether a closure order unaccompanied
by any offer of settlement would have been compatible with the Convention.
The Court further notes, as did the Delegates, that the situation suggested by the Government
has never occurred in practice, except in the immediate post-war period when shortages were
prevalent and the economy was under great strain. Since 1946, procureurs du Roi have utilised
paragraph 2 of section 11 of the 1945/1971 Act solely in conjunction with paragraph 1; on the
other hand, they have frequently applied paragraph 1 without paragraph 2 (see paragraph 15
above, last sub-paragraph).
Besides, in the area of human rights he who can do more cannot necessarily do less. The
Convention permits under certain conditions some very serious forms of treatment, such as the
death penalty (Article 2 par. 1, second sentence) (art. 2-1), whilst at the same time prohibiting
others which by comparison can be regarded as rather mild, for example “unlawful” detention
for a brief period (Article 5 par. 1) (art. 5-1) or the expulsion of a national (Article 3 par. 1 of
Protocol No. 4) (P4-3-1). The fact that it is possible to inflict on a person one of the firstmentioned forms of treatment cannot authorise his being subjected to one of the secondmentioned, even if he agrees or acquiesces (see, mutatis mutandis, the Commission’s report in
the De Becker case, Series B no. 2, pp. 90-91, 101-102 and 124-125).
54. To sum up, Mr. Deweer’s waiver of a fair trial attended by all the guarantees which are
required in the matter by the Convention was tainted by constraint. There has accordingly been
breach of Article 6 par. 1 (art. 6-1).
[omissis]
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INTERLOCUTORY AWARD
[omissis]
I. Facts and contentions
This case involves claims in connection with the management of three hotels in Iran by HYATT
INTERNATIONAL CORPORATION (“Hyatt International”), a United States corporation
incorporated under the laws of the State of Delaware, and its alleged subsidiaries during the
years 1971 through 1979. Various claims based on breach and repudiation of contract,
expropriation of contract rights and unjust enrichment are brought by Hyatt International and
INTERNATIONAL PROJECT SYSTEMS, INC. (“IPS”), also a Delaware corporation, against
THE GOVERNMENT OF THE ISLAMIC REPUBLIC OF IRAN, BANK MELLAT, THE
ALAVI FOUNDATION, THE FOUNDATION FOR THE OPPRESSED and IRAN TOURING
AND TOURISM ORGANIZATION (“ITTO”). During the Hearing HYATT MANAGEMENT,
INC., one of the original Claimants in this case, requested to withdraw since it did not assert any
claim.
Both the Alavi Foundation and the Foundation for the Oppressed did not present a defence in
this case. In a letter filed on 15 June 1982, the Agent of the Islamic Republic of Iran stated that
“[t]he other entities, named as Respondents in this case, have not submitted any defences for
reason of irrelevance of the claim to them.” This position was repeated in the Government of
Iran’s Statement of Defence, filed on 26 August 1982, which also asserted that the two
foundations are “non-government charity foundation[s].”
1. Factual background
Hyatt International is a corporation engaged in the planning, designing and managing of hotels
in the United States and other countries. In Iran, Hyatt International or its subsidiaries
concluded three agreements for such services, as well as a supplementary agreement. Relevant
provisions of these contracts, performance under them and events leading to their termination
are summarized below.
a) Hyatt Caspian
On 17 January 1971, Hyatt International and BANK OMRAN entered into a “Management
Agreement for the Regency Hyatt-Caspian Hotel” at Namak-Abroud, on the Caspian Sea. Also
on 17 January 1971, Hyatt International assigned “its right, title and interest” in this Agreement
to HYATT OF HONG KONG LIMITED (“Hyatt Hong Kong”), a Hong Kong corporation and
a wholly-owned subsidiary of HYATT INTERNATIONAL CORPORATION (DELAWARE),
which in turn is a wholly-owned subsidiary of Hyatt International and is incorporated in
Delaware. However, Hyatt International continued to be liable under the Agreement as though
such assignment had not been made. On 10 May 1975, Hyatt Hong Kong assigned all of its
rights under the Agreement to its wholly-owned subsidiary HYATT HOTEL MANAGEMENT
LIMITED (“HHML”), also a Hong Kong corporation.
The Regency Hyatt-Caspian Hotel is presently known as the Revolution Hotel. For purposes of
convenience the hotel is referred to herein as the “Hyatt Caspian”.
Under the Agreement, Bank Omran was “prepared to finance, build, furnish and equip” a
“modern and outstanding hotel, operated under standards comparable to those prevailing in
[Hyatt International] hotels throughout the world”. Hyatt International agreed to “render
assistance in the planning, building, furnishing, equipping and decorating of such a hotel and its
preparation for operation”, and it further agreed to manage and operate the hotel in accordance
with Hyatt standards.
The Agreement provided for the following payments to Hyatt International for the various
services which it was to render. For technical assistance services Hyatt International was to
receive $60,000. During the operating term it was entitled to a “basic management fee” of 5
percent of the hotel’s revenue, as well as an “incentive fee” of 10 percent of the hotel’s gross
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operating profit. Hyatt International, or its assignee, was to be reimbursed for costs allocated to
the Hyatt Caspian which were incurred in rendering so-called “group services and benefits”, and
for other operational costs and expenses incurred on the hotel’s behalf.
The operating term of the Agreement expired on 31 December of the 20th full calender year
after the formal opening of the hotel, and Hyatt International could, under certain conditions,
extend the contract at its sole option three times for periods of ten years each. The hotel opened
on 11 March 1976.
After having operated from March 1976 on, the Hyatt Caspian was first closed on 3 January
1979 due to the revolutionary situation. By the end of April 1979, the hotel was re-opened,
operating under personnel appointed by representatives of Hyatt International. Later, after the
Alavi Foundation assumed ownership of the Hyatt Caspian, it wrote a letter to Hyatt
International dated 27 December 1979, stating that the Agreement was “terminated” and
“considered nullified.” There is a dispute between the Parties as to the justification and the
consequences of this termination of contract.
On 15 February 1980, Hyatt International sent a letter to Bank Omran, the ROYAL ESTATES
ADMINISTRATION (REA), the Alavi Foundation, and the Foundation for the Oppressed,
notifying them as the respective “owner or owners” that they were in default with respect to the
Hyatt Caspian (and Hyatt’s two other hotels in Iran), and requesting them to cure the defaults.
Subsequent attempts to negotiate a settlement of Hyatt International’s claims did not mature.
On 18 February 1980 the Revolutionary Council of the Islamic Republic of Iran enacted an “Act
concerning the purchase of the hotels of the Alavi Foundation, affiliated with the Foundation for
the Oppressed, by the Iran Touring and Tourism Organization”, which authorized ITTO to
purchase and manage the hotels of the Alavi Foundation. In the fall of 1980, ITTO took over the
management of the Hyatt Caspian and retained it thereafter.
b) Hyatt Mashhad
On 7 December 1972, Hyatt Hong Kong concluded a “Management Agreement for the
Mashhad Hyatt Hotel” with Bank Omran. On 10 May 1975, Hyatt Hong Kong assigned “its
right, title and interest” in this Agreement to HHML, but continued to be liable under the
Agreement as though such assignment had not been made. The Agreement provided for
substantially the same rights and obligations as the management agreement for the Hyatt
Caspian. Hyatt Hong Kong was to provide technical assistance for the development of the hotel
and would subsequently manage it. A technical assistance fee of $25,000 was agreed upon, with
an additional $30,000 to be paid to Hyatt Hong Kong in case additional technical assistance
would be required by Bank Omran.
The Mashhad Hyatt Hotel is presently known as the Qods (Jerusalem) Hotel. For purposes of
convenience the hotel is referred to herein as the “Hyatt Mashhad”.
During the operating term Hyatt Hong Kong was entitled to a basic management fee of 4
percent of the hotel’s revenue and an incentive fee of 8 percent of the hotel’s gross operating
profit. It, or its assignee, was to be reimbursed for costs allocated to the Hyatt Mashhad which
were incurred in rendering group services and benefits, as well as for other operational expenses
incurred on the hotel’s behalf.
The operating term of the Agreement expired on 31 December of the 20th full calendar year
after the formal opening of the hotel, and Hyatt Hong Kong could, under certain conditions,
extend the contract at its sole option three times for periods of ten years each. The hotel opened
in November 1973.
After having operated from November 1973 on, the Hyatt Mashhad was first closed in mid
December 1978 due to the revolutionary situation.
By the end of April 1979, the hotel was re-opened, operating under personnel appointed by
representatives of Hyatt International. As in the case of the Hyatt Caspian, the Alavi Foundation
assumed ownership of the Hyatt Mashhad and terminated the management agreement for that
hotel by a letter of 27 December 1979. Hyatt International’s letter of 15 February 1980, by
which it notified the hotel owners of their default, also referred to the Hyatt Mashhad, and the
management of this hotel was likewise taken over by ITTO in the fall of 1980.
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c) Hyatt Tehran
On 24 May 1976, HYATT TECHNICAL SERVICES COMPANY LIMITED (“HTSC”), a
Hong Kong corporation and a wholly-owned subsidiary of Hyatt Hong Kong, entered into a
“Continuing Technical Assistance Agreement” with REA, which provided for technical
assistance and management of the Hyatt Crown Tehran Hotel, and which followed in most
respects the form of the standard agreement used for the other two Hyatt hotels in Iran. In
contrast to the two other contracts, HTSC was to receive in compensation for its services during
the operating term a “continuing technical assistance fee” equivalent to 19.5 percent of the
hotel’s gross operating profit and a royalty fee equivalent to 0.5 percent of the hotel’s gross
operating profit for the use of the names “Hyatt” and “Hyatt Regency”. The provisions for the
reimbursement of the costs of group services and benefits and of other operational expenses
were the same as in the other two management agreements.
The Hyatt Crown Tehran Hotel is presently known as the Freedom Hotel. For purposes of
convenience the hotel is referred to herein as the “Hyatt Tehran”.
The operating term of this Agreement expired on 31 December of the 20th full calendar year
after the “formal opening” of the hotel, and HTSC could extend the contract twice for periods of
ten years subject to REA’s agreement. The hotel opened partially on 1 September 1978.
On 16 February 1977, HTSC entered into a “Supplementary Agreement” with REA which
provided that HTSC make available to REA the services of a particular person in connection
with the “Continuing Technical Assistance Agreement” for the Hyatt Tehran. Under the
Supplementary Agreement, REA undertook to pay all costs and expenses, including salary, of
that person. It was understood that the total of such salary and expenses would not exceed
$100,000 per year.
On 15 October 1978, REA informed Hyatt International that it had appointed Bank Omran as its
trustee on all matters concerning the hotel, and on 23 December 1978 Bank Omran confirmed
that it had been assigned responsibility for the Hyatt Tehran in the same way as for the Hyatt
Caspian and the Hyatt Mashhad. Having become “responsible for settlement of all former Royal
Estates accounts” after the liquidation of all former Royal offices, the Alavi Foundation, in
February 1979, succeeded REA in the ownership of the Hyatt Tehran. As in the case of the
Hyatt Caspian and the Hyatt Mashhad, the management agreement for the Hyatt Tehran was
terminated by the Alavi Foundation’s letter of 27 December 1979. Hyatt International’s letter of
15 February 1980, by which it notified the hotel owners of their default, covered also the Hyatt
Tehran, and the management of this hotel was likewise taken over by ITTO in the fall of 1980.
2. Contentions of the Parties
The Parties agree on a number of facts with regard to the management of the three Hyatt hotels
in Iran, such as the dates when the respective management agreements were concluded and their
contents. [1] They do not dispute the closure of the Hyatt Caspian and the Hyatt Mashhad at the
indicated times, nor the fact that all three agreements were finally terminated in December 1979.
Different accounts are given, however, of performance under the contracts by Hyatt
International and its subsidiaries, of events which occurred while the contracts were in force,
and of the effects which such performance and events had on the rights and obligations of the
Parties.
a) As to the Tribunal’s jurisdiction
In response to the Claimants’ contention that the Tribunal has jurisdiction over the claims the
Respondents assert that the Claimant Hyatt International has not proved its United States
nationality. Concerning the claims which arise out of the management agreement for the Hyatt
Tehran, the Respondents assert that Hyatt International is not entitled to bring such claims for
the following reasons: Hyatt International has not itself been a party to that contract; it has not
proved its ownership of HTSC, the contracting party; insofar as these claims are brought by
Hyatt International as indirect claims for HTSC, they are not admissible because, under the
Claims Settlement Declaration, United States claimants are not allowed to bring claims on
behalf of foreign subsidiaries; and HTSC’s rights have not been assigned to Hyatt International.
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The Respondents further argue that the Tribunal’s jurisdiction is excluded by a clause in the
contracts which provides that the agreements are governed by the laws applicable in Iran, and
that therefore Iranian courts have sole jurisdiction over contract disputes.
The Tribunal’s jurisdiction over the Government is denied on the ground that the Government
has not been a party to the management agreements, nor has it been “involved in subsequent
matters arising out of the Contract”. The Government also disputes the Tribunal’s jurisdiction
over the Alavi Foundation and the Foundation for the Oppressed asserting that they are not
entities controlled by the Government. Exception is taken by ITTO to the attributability of the
claims to it, since ITTO has not been a party to any of the agreements.
b) As to the merits of the claims
aa) Claims based on breach of contract
The Claimants contend that the Iranian parties to the three hotel management agreements and
their successors have not paid debts owed to the Claimants under the agreements, that they have
breached these agreements by a number of actions in 1978 and 1979, that they repudiated them
on 27 December 1979 and that they are therefore liable for the resulting damages. The following
types of breaches occurred with respect to each of the three contracts, the Claimants allege.
The Claimants assert that various services were rendered to the hotel owners as provided under
the contracts. Payments were requested, but neither the Iranian contract parties nor their
successors paid all of the amounts.
Moreover it is claimed that all the hotels’ bank accounts had been blocked by Bank Omran from
mid-February until spring 1979. The hotel owners and their successors failed to provide the
hotels with operating capital as required under the contracts; in the case of the Hyatt Caspian
beginning in late 1978, in the case of the Hyatt Tehran from February 1979 on. In 1979, Hyatt
International and its subsidiaries had as a result to use all incoming revenues to pay the hotels’
expenses, with the consequence that no funds were left to pay Hyatt’s management fees.
The Claimants allege that, as a result of civil disturbances, the number of guests decreased and
the three hotels’ business declined in the last months of 1978. Various incidents involving
demonstrations in front of the hotels which threatened to destroy them and the destruction of
hotel equipment by demonstrators taking over the Hyatt Mashhad are asserted by the Claimants,
leading to the closing, on the instruction of Bank Omran, of the Hyatt Mashhad on 10 December
1978 and of the Hyatt Caspian on 3 January 1979. On 12 February 1979, the Hyatt Tehran was
attacked by Revolutionary Guards, resulting in extensive damage and occupation of the hotel by
the Guards. Nevertheless, the Hyatt Tehran was not closed at that time.
The Claimants allege that in the beginning of February 1979 Bank Omran agreed to Hyatt’s
expatriate staff (including all the hotel managers) leaving Iran temporarily since their safety was
not guaranteed any more. Hyatt-trained Iranian personnel remained to manage the hotels until
the expatriates would return. The expatriates were prevented from returning to Iran since they
were refused work and residence permits. Hyatt International maintains that it was nevertheless
able to continue managing the Hyatt Tehran, as well as the Hyatt Caspian and the Hyatt
Mashhad after their re-opening in April 1979, with Hyatt-trained Iranian personnel. The hotel
names were changed and, as requested by the owners, no more alcoholic beverages were served.
The Claimants further contend that the Alavi Foundation succeeded REA as owner of the Hyatt
Tehran in February 1979, and succeeded Bank Omran as owner of the Hyatt Caspian and the
Hyatt Mashhad in April 1979. They assert that, following increasing interferences by the Alavi
Foundation in the actual management of the three hotels, the Foundation took full operational
control of the Hyatt Mashhad in June 1979 and of the Hyatt Caspian and the Hyatt Tehran in
November 1979, thereby materially breaching the respective management agreements. The
express repudiation of the contracts is contained in the Alavi Foundation’s letter of 27
December 1979 to Hyatt International and in its telex of 14 January 1980 to Hyatt Hong Kong.
The Claimants have chosen 27 December 1979 as the date of the repudiation or expropriation of
their contract rights in order to avoid any dispute over the earlier dates.
Only ITTO has responded in its written submissions to the merits of the claims. However, at the
Hearing, the Government adopted ITTO’s assertions. Should the Tribunal find that it has
jurisdiction to deal with the merits of the claims notwithstanding the Respondents’ exceptions,
[2]
ITTO and the Government contend that the Iranian contracting parties and their successors
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did not breach the hotel management agreements which they regard as one-sided and in
contravention of equity principles. Rather, the contracts were breached when Hyatt’s managers
willfully abandoned their working places, leaving the hotels without adequate management and
thereby causing substantial losses to the hotel owners. When Hyatt’s managers left the Hyatt
Mashhad on 21 November 1978 and the Hyatt Caspian on 3 January 1979, their safety was not
threatened. This is confirmed, e.g., by the fact that, before leaving, they withdrew the latest
management and incentive fees due from the Hyatt Mashhad and that the hotel was re-opened
on Bank Omran’s and the Alavi Foundation’s request.
In ITTO’s and the Government’s views, the real reason why the expatriate managers appointed
by Hyatt International abandoned the hotels and left Iran is that they realised that, under the
revolutionary changes in Iran, hotels like Hyatt’s were no longer profitable. But neither the
hotel owners nor the Claimants were responsible for the decline in the hotel business caused by
the revolution.
ITTO and the Government contend that Hyatt International and its subsidiaries had further
breached the management agreements by serving alcoholic beverages and by using parts of the
hotels for acts of immoralities in contravention of contract provisions which required operation
of the hotels “in accordance with local character and traditions”; this held especially true for a
religious city like Mashhad. In addition, the expatriate managers manipulated hotel ledgers and
transferred large amounts of money to unknown foreign individuals. Further losses were
inflicted on the hotel owners through the mismanagement of Mr. Lewis Johnson, a lawyer, who
was appointed to run the hotels after the foreign managers had left, but who had no experience
in this field, and who also left Iran on 9 November 1979.
ITTO and the Government assert that the Alavi Foundation, as the successor to the original
Iranian contracting parties, was entitled to terminate the agreements on the basis of the contract
provision which defines as default “the voluntary abandonment of the Hotel by [Hyatt
International]”, after the foreign managers had unilaterally and without justification left their
working places. Notice of such alleged default was given in the Alavi Foundation’s letter of 27
December 1979 to Hyatt International and telex of 14 January 1980 to Hyatt Hong Kong.
ITTO and the Government further argue that the management agreements were frustrated by the
revolution in Iran, the war with Iraq and other factors and their consequences for the hotel
business: this fundamental change in circumstances for which neither the hotel owners nor the
Claimants are responsible led to a sharp decline in the revenues of de luxe hotels like Hyatt’s
and neither party may claim compensation for the resulting losses.
The Claimants deny that they withdrew the final management and incentive fees due from any
of the hotels before leaving Iran; rather they assert a claim for these. They further state that the
Respondents have not provided any evidence to support the allegations that Hyatt did not
operate the hotels in accordance with local character and traditions, that it used the hotels for
immoralities, or that Mr. Johnson mismanaged the hotels, and the Claimants deny these
allegations. In addition, although the Claimants agree that the Revolution led to a temporary
decline in revenues for the Hyatt hotels, they deny that the decline was permanent but rather
assert that the hotels have recovered and are very busy.
With respect to their claims based on breaches of contract, the Claimants seek a total of
$24,520,083.40 [3] plus interest. The major part of that amount, $22,579,000, is alleged to arise
from the premature termination of the hotel agreements depriving the Claimants of future
management and incentive fees which they otherwise would have earned from 1 January 1980
until the respective expiration dates of the contracts. The Claimants submitted a report prepared
for Hyatt International by Standard Research Consultants, an outside firm of financial and
economic analysts, setting forth a valuation of these rights to future payments. The same report
was also submitted in support of the Claimants’ alternative theory of expropriation, and the
contentions of the Parties concerning its validity are discussed below under the heading
“Expropriation claims”. As further damages for breach of contract, the Claimants seek $40,000
for technical assistance fees, $96,169.57 for group services and benefits, $198,059.43 [4] for
reimbursement of expenses, $1,579,000 for hotel management fees for 1979 and $27,854.40 for
reimbursement of amounts paid to hotel employees as compensation for stolen personal
property.
Insofar as the claims arise out of the management agreements for the Hyatt Caspian and the
Hyatt Mashhad, Hyatt International makes these claims under Article VII, paragraph 2, of the
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Claims Settlement Declaration as the owner of HHML, Hyatt International’s wholly-owned
Hong Kong subsidiary to which the rights under these agreements had been assigned. The
claims in connection with the Hyatt Tehran agreement are also made under Article VII,
paragraph 2, of the Claims Settlement Declaration by Hyatt International as the owner of HTSC,
a Hong Kong corporation and the original contracting party.
The Claimants request that the following Respondents should be held jointly and severally
liable for their contract claims:
- Bank Mellat as the successor to Bank Omran, which had been the contracting party to the
Hyatt Caspian and the Hyatt Mashhad agreements and which had been appointed trustee for
REA, the contracting party to the Hyatt Tehran agreement. Having been nationalized on 11 June
1979, Bank Mellat is an entity controlled by the Government of Iran under Article VII,
paragraph 3, of the Claims Settlement Declaration.
- The Alavi Foundation as the successor in ownership to Bank Omran and REA. The Claimants
assert that the Alavi Foundation is a controlled entity since it has no separate existence from the
Foundation for the Oppressed which in turn is controlled by the Government. The Government
argues on behalf of the Alavi Foundation that the latter is a charity organization, not controlled
by it. It further contends that Bank Omran had never owned the Hyatt hotels, but had only held
them as trustee for the Pahlavi Foundation, the predecessor of the Alavi Foundation.
- The Foundation for the Oppressed, which, according to Hyatt International, took control of the
Alavi Foundation in October 1979. In this connection, the Government also asserts that the
Foundation for the Oppressed is a non-Governmental charity organization.
- ITTO, a part of the Ministry of Islamic Guidance, which was authorized by a decree of the
Revolutionary Council of 18 February 1980 to purchase and manage the hotels of the Alavi
Foundation, and which later in 1980 took over the management of the three Hyatt hotels
accordingly. ITTO asserts that it took over the hotels in order to prevent further losses in the
hotels, and that such action did not interfere with the Claimants’ contractual rights because it
was in conformity with a Revolutionary Council decree and therefore was consistent with the
provision in each management agreement which stipulates that the “agreement shall be declared
invalid by the final and unappealable order, decree or judgment of any court”.
- The Government as a successor to the hotel owners with which Hyatt International contracted.
The Claimants assert that the Government, through the Alavi Foundation and ITTO, has
succeeded to the rights and obligations of the original Iranian contracting parties and is therefore
liable for debts arising under the agreements and for damages for breach of those contracts.
bb) Expropriation claims
As an alternative to its contract claim for lost future management and incentive fees, Hyatt
International claims compensation from the Government for the expropriation of these contract
rights under the three management agreements. It claims $22,579,000 plus interest, the same
amount sought under the contract theory.
It contends that, by taking over the management of the hotels and by repudiating the
management agreements through its agencies and instrumentalities, the Government
expropriated, no later than 27 December 1979, Hyatt International’s rights under those contracts
and is under the Treaty of Amity between Iran and the United States and under general
principles of international law obligated to pay compensation to Hyatt International.
The Government disputes any expropriation or confiscation of Hyatt International’s contract
rights. It has not been a party to the management agreements, and it asserts that it has not been
involved in the events leading to the termination of the contracts. The termination was justified
under the agreements because of Hyatt International’s breaches of the contracts. Furthermore,
neither the Alavi Foundation, nor the Foundation for the Oppressed are entities controlled by it
and their actions can therefore not be attributed to the Government. ITTO had only taken over
the management of the hotels in order to prevent further losses after the foreign managers had
left. It has not, however, become owner of the hotels, which are still owned by the Alavi
Foundation.
The property rights which Hyatt International asserts were expropriated are its alleged
contractual rights for future management and incentive fees under the hotel agreements. It seeks
the same amount as sought under the alternative theory of breach of contract. The Standard
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Research Consultants Report, mentioned above, values those rights based upon its view of the
“fair market value” that a willing buyer would pay to purchase the right to receive such future
fees.
ITTO and the Government assert that the report of Standard Research Consultants proceeds
from a number of wrong assumptions and can therefore not form a valid basis for the
calculation of expected fees. The projections are based on the hotels making profit well into
1979, whereas, at least since the beginning of 1979, they were incurring losses. The situation in
the business of hotels like Hyatt’s would never be the same as it used to be before the
revolution, and all de luxe hotels are sustaining losses since no tourists are coming to Iran.
These Respondents contend that alcoholic beverages, cabarets, night clubs and casinos
accounted for nearly 70 percent of the revenues of the Hyatt hotels, whereas such revenues
could not be taken into account for the determination of future fees.
According to Hyatt International, no such revenues have been assumed in its calculation of
expected fees. Using a high discount rate in its discounted cash flow analysis of the value of its
projected fees, Hyatt International maintains to have sufficiently taken into consideration the
impact of the Iranian revolution. Neither events subsequent to the date of the expropriation, nor
the effects of the expropriatory acts should be taken into account when determining the value of
expropriated property rights. Should such events be considered nevertheless, they would only
show that the hotel business has recovered.
cc) Unjust enrichment
During the Hearing, the Claimants asserted that, as an alternative cause of action for claims
other than for future management and incentive fees, they seek compensation on the principle of
unjust enrichment.
The Respondents the Government and ITTO objected to any procedure in which the Tribunal
would consider alternative theories of relief. While they do not dispute that such parallel causes
of action might be permitted under United States law, they are certainly not under Iranian law,
and they see no reason for the Tribunal to apply United States law in this respect.
dd) Interest
In the Statement of Claim, the Claimants asked for interest on their claims from the time when
the various claims arose to the date of the payment of the award. In a calculation of interest
through 30 June 1983, they claimed interest through that date in the amount of $12,786,425.90.
With respect to technical assistance fees totalling $40,000, past due under the agreements for the
Hyatt Caspian and the Hyatt Mashhad, they claim interest at the rate of 6 percent as provided for
in these two contracts.
With respect to all other amounts claimed, interest is calculated at the average prime interest
rate in the United States during the period for which interest is claimed.
ee) Costs
The Claimants request costs in the amount of $425,231.20 to be included in an award to them.
c) Counterclaims
ITTO and the Government brought Counterclaims against Hyatt International, Hyatt
Management, Inc. and IPS, jointly and severally, for damages and losses arising out of breaches
of the three hotel management agreements by the Claimants, should the Tribunal find that it has
jurisdiction to deal with the merits of the claims notwithstanding the Respondents’ exceptions.
During the Hearing it was asserted that the Counterclaims were brought on behalf of the Alavi
Foundation, the present owner of the hotels.
The breaches of contract forming the bases of the Counterclaims are alleged to be that Hyatt’s
foreign managers and Hyatt-appointed personnel abandoned the hotels contrary to their
contractual obligations, and that the Hyatt-appointed personnel mismanaged the hotels during
the year 1979.
For the Hyatt Mashhad damages in the amount of Rials 348,494,501 plus delay and inflation
charges are claimed. They comprise Rials 45,083,684 for delay in the payment of insurance
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premiums, taxes, dues and telex charges; Rials 25,000,856 in connection with unpaid services to
members of the royal family; Rials 4,000,000 due to the non-creation of reserves for termination
pay; payment of Rials 1,862,000 to an individual not employed by the hotel; losses of Rials
270,830,410 as a consequence of the abandonment of the hotel by the managers and its resulting
temporary closure; and Rials 1,717,551 for taxes due on management fees, but not paid. In
addition, a counterclaim seeks an unspecified amount for losses due to manipulations in
accounting.
For the Hyatt Caspian damages in the amount of Rials 319,776,279 plus “damages including
delayed payment charges” are claimed. They comprise Rials 9,147,461 for delay in payment of
insurance premiums and other charges; Rials 924,239 in unjustified payments to nonemployees; losses of Rials 199,204,579 as a result of the abandonment of the hotel by the
managers; and Rials 100,000,000 arising out of the mismanagement by the Hyatt-appointed
managers. [5]
For the Hyatt Tehran damages are claimed in the amount of Rials 185,657,468. It consists of
losses sustained from 1 September 1978 through 31 December 1979, and the amounts are
specified in a report by the independent auditors Raziran Auditing & Management Consulting
Co. which covers this period and which was filed by ITTO.
ITTO asks for costs in an amount to be determined by the Tribunal.
The Counter-Respondents deny any liability for damages or losses sustained by the CounterClaimant. They contend that their expatriate managers were forced to leave the country by
threats to their safety, and that the Counter-Claimant interfered with and ultimately took over
the hotels, ousting the remaining Hyatt managers. They state that the Counter-Claimant has
offered no evidence to support its allegations of mismanagement.
The Hearing took place before the Tribunal on 18 and 23 May 1983. Various Post-Hearing
Memorials and evidence were filed.
II. Reasons and conclusions on jurisdiction and certain preliminary matters
1. Since Hyatt Management, Inc., which was mentioned as a Claimant in the Statement of
Claim, has not asserted any claim in this case, it is stricken as a Party, notwithstanding that
ITTO on behalf of the Alavi Foundation has presented Counterclaims against, inter alia, Hyatt
Management, Inc. Consequently, ITTO’s Counterclaims remain only against the other
Claimants.
2. a) The remaining Claimants have submitted evidence to prove their United States nationality.
They have submitted certificates of Secretaries of State attesting to the dates of incorporation
and the continued existence of Hyatt International, its subsidiary Hyatt International
Corporation (Delaware) and IPS. They have further submitted relevant pages from the proxy
statements of Hyatt International’s annual meetings for the relevant periods until 19 January
1981, showing that 51.5 per cent of all outstanding shares of Hyatt International stock were at
those times beneficially owned by members of one family.
Copies of the United States birth certificates of those persons have been submitted. Their
ownership interests in Hyatt International were and are held by trusts, the agreements for which
have been submitted by the Claimants, as well as proof of the trustee’s United States nationality.
Finally, the Claimants have submitted a certificate of a Certified Public Accountant attesting
that IPS at the relevant periods was a wholly owned subsidiary of Hyatt International
Corporation (Delaware), which in turn was a wholly owned subsidiary of Hyatt International.
Based on this evidence, the Tribunal is satisfied that the requirements laid down in the Claims
Settlement Declaration to establish the United States nationality of the Claimants are fulfilled.
b) The Tribunal is also satisfied, on the basis of the evidence, that Hyatt International
Corporation, through its wholly owned subsidiary Hyatt International Corporation (Delaware),
during the relevant periods was the beneficial owner of 100% of the capital stock of Hyatt of
Hong Kong Limited (a Hong Kong corporation) which, in turn, was the beneficial owner of
100% of the capital stock of Hyatt Hotel Management Limited (a Hong Kong corporation) and
Hyatt Technical Services Company Limited (likewise a Hong Kong corporation). Accordingly,
Hyatt International Corporation is entitled to assert the claims of said Hong Kong corporations
before the Tribunal pursuant to the Claims Settlement Declaration.

- 55 -

3. Article II, paragraph 1, of the Claims Settlement Declaration provides that claims are
excluded from the Tribunal’s jurisdiction if they arise “under a binding contract between the
parties specifically providing that any disputes thereunder shall be within the sole jurisdiction of
the competent Iranian courts” (emphasis added). Because the Iranian law clause of the
agreements at issue in this case does not constitute a specific reference to Iranian courts, it does
not exclude the Tribunal’s jurisdiction.
4. In order to determine whether the Tribunal has jurisdiction over the Foundation for the
Oppressed, which is named as a Respondent in this case, it is necessary to consider whether it is
an agency, instrumentality or entity controlled by the Government of Iran (Claims Settlement
Declaration, Article VII).
The “Legal Bill concerning the Articles of Association of the Foundation for the Oppressed
(Bonyad Mostazafan) as approved by the Revolutionary Council of the Islamic Republic of
Iran,” dated 12 July 1980 [6], states that the Foundation was established “by the order of Imam
Khomeini and the approval of the Revolutionary Council.” This is confirmed by Article 6 of the
Foundation’s Articles of Association, which states:
The Foundation is established upon the approval of the Revolutionary Council as ordered by
Imam Khomeini, who shall appoint the members of the Central Council.
Article 2 of the Foundation’s Articles of Association defines the objectives of the Foundation to
include, inter alia, “Centralization in the Foundation with the purpose of management and
utilization, of all liquid funds, shares, securities, movable and immovable assets of the Pahlavi
family and the wealth of all natural and legal persons who through affiliation with the above
family have illegally accumulated fortunes, whether in Iran or abroad, [as to which] the
Revolutionary Court has issued or will issue orders for their restitution or temporary
management, and the acquisition thereof by the oppressed”.
Article 2 of the Articles of Association further states that, in pursuing its objectives, the
Foundation “can proceed with the use of tribunals, Komitehs (Revolutionary Committees),
Revolutionary Guards, Local and State Police and all other bailiffs and the Revolutionary
Courts and Tribunals for the discovery, seizure, removal, maintenance, inventory taking,
assessment, change for the better, operation and every other action required for the management
of the properties”.
Pursuant to Article 10, the Central Council of the Foundation, which serves as its overall
governing body, “shall consist of five trustworthy and qualified members selected and
appointed by the Imam.” Pursuant to Articles 11 and 12, the Central Council of the Foundation
must submit its choice for Head or President of the Foundation to the Imam; the Imam then
confirms this nomination and appoints the nominee to the position of Head or President.
Under Article 13 of the Articles of Association, the President appointed by Imam Khomeini has
broad authority over the direction of the Foundation and the enterprises managed by it: “The
President of the Foundation shall be the highest executive authority of the Foundation. . . . The
President or the Head of the Foundation shall be authorized to appoint, in consultation with the
Central Council, qualified managers to head the financial, administrative, commercial,
industrial, agricultural and other affairs of the Foundation, and shall, at all times, be authorized
to appoint and dismiss such managers. The scope of powers and functions of each of the
managers shall be defined and their remunerations and bonuses shall be fixed by the President
in accordance with the regulations approved by the Central Council”.
Pursuant to Article 36 of the Articles of Association, the Central Council may dissolve the
Foundation. In the event of dissolution Article 36 specifies that the assets of the Foundation are
to be delivered to the Government: “The Liquidation Board shall, within the shortest possible
time, examine the accounts, settle all debts and commitments of the Foundation, collect its
claims, deliver the proceeds to the Government for public utility and announce the termination
of the liquidation”.
Pursuant to Article 38 of the Articles of Association, the Foundation “shall be excluded from
the provision of General Accounts Law and its relevant Regulations.” Evidence shows that the
special status conferred by this provision entails supervision of the Foundation’s affairs by the
Majlis (National Consultative Assembly) and by the office of the Prime Minister. Thus, a report
in the 11 August 1982 edition of the newspaper Ettelaat states: “Yesterday the weekly meeting
of the Foundation for the Oppressed was held in the Prime Ministry under the chairmanship of
the Deputy Prime Minister in charge of Islamic Revolutionary Institutions . . . . At this meeting
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the report of the Accounting Division of the Foundation for the Oppressed, which included the
auditing of 160 industrial and commercial companies’ accounts, was reviewed. Then the issue
of provision for spare parts and basic material and other necessities for the various factories of
the Foundation for the Oppressed was discussed as well as establishment of communication
with the most important industrial sectors of the Foundation for the Oppressed and different
sectors of the Ministry of Industries”.
Similarly, the following text was published in the 3 October 1982 edition of Keyhan, under the
heading “Special Discussion of Keyhan With Mahmoud Karimi Nouri, Supervisor of the
Foundation for the Oppressed”: “We made enquiries to the Supervisor of the Foundation for the
Oppressed about his regular meetings with the Prime Minister”.
Karimi Nouri says: “The purpose of the meetings with the Prime Minister and more often with
his assistants are and were for solving the problems of the Foundation”.
We ask: What is the method of the supervision of the Government over the Foundation?
Karimi answers: “You know that the representative of the Religious Leader [Imam Khomeini]
i.e., his excellency, Engineer Mousavi, the Prime Minister, is responsible for the Foundation and
that his supervision is considered as the supervision of the cabinet over the work and operation
of the Foundation for the Oppressed. In the meantime, the auditing firm of the Foundation
operates under the supervision of the Prime Minister”.
Pursuant to a law passed by the Majlis on 26 December 1983, the Foundation’s accounts are to
be audited by the governmental Auditing Organization.
Thus, the Foundation was established at the direction of Imam Khomeini, with the approval of
the Revolutionary Council. Its President and Central Council are appointed by Imam Khomeini.
Its functions include the holding of properties confiscated by the Government and the
management of those properties for public purposes, particularly for the provision of housing
and other needs of the poor. The Foundation itself plays an investigative or prosecutorial role in
the discovery and seizure of properties eligible for confiscation, and is empowered to call upon
governmental agencies and institutions for aid in this pursuit. If the Foundation is dissolved, its
assets are to be delivered to the Government. The Foundation’s financial and business affairs
are supervised by the office of the Prime Minister. In its establishment, governance, and
objectives the Foundation thus appears to be an instrumentality of the Government of Iran. [7]
The governmental status of the Foundation is confirmed by publications of the Government. In
Achievements of the Islamic Revolution of Iran, published in 1982 by the Ministry of Islamic
Guidance of the Islamic Republic of Iran, the Foundation is described as follows: “ This
organization is a creation of the Revolution. It is responsible for recovering the plundered
property of the revolutionary and deprived Iranian people. The property which has been pillaged
over the years by plunderers and capitalists. This institution exploits the regained properties and
capital according to a calculated program and in favor of the deprived”.
Id. at 56. A similar, but more detailed, description of the role of the Foundation is found in M.
Muhajeri, Islamic Revolution -- Future Path of the Nations, published in 1982 by Jihahd - eSazandegi (Reconstruction Crusade). That work lists and describes a group of “revolutionary
organizations.” Included under this heading are the Islamic Revolutionary Guards Corps, the
Islamic Revolutionary Tribunals, and the Foundation for the Oppressed. Id. at 78. Muhajeri
describes the genesis and operation of the Foundation as follows: “On the victory of the Islamic
Revolution . . . plunderers and usurpers fled and their possessions were confiscated and became
public property. This property was such that processing them necessitated a separate agency or
institution. The establishment of the Mustaz’afin Foundation was for the purpose of undertaking
the supervision of this property … The Mustaz’afin Foundation is responsible for protecting and
managing confiscated property and companies and the respective income earned is spent by this
Foundation for the benefit of the society’s deprived and oppressed stratum . . . . Through the
confiscation of property, distributing it among the oppressed and utilizing the income
accumulated from this property for the welfare and cultural growth of the deprived, the
Mustaz’afin Foundation gives valuable services to the society and the oppressed. Id. at 95. In
addition, the Government of Iran has treated the Foundation as a controlled instrumentality in a
variety of laws and decrees. As noted, the Foundation’s accounts are audited by the
governmental Auditing Organization. Also, pursuant to Council of Ministers’ Decree No.
30496, dated 19 July 1984, the Foundation enjoys, along with Government Ministries and
certain other public entities, expedited customs treatment and waiver of certain customs
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deposits. Most recently, the Majlis on 26 June 1985 ratified a Law of Presidential Elections of
the Islamic Republic of Iran, which in Article 68 places restrictions on campaign activities of
Government employees and bars the use in campaigning of the equipment and facilities of
“[government] ministries and offices, government companies and those affiliated to the
government, [and] organs and institutions utilizing [the] public budget.” A Note to this article
provides that it applies to “[i]nstitutions and entities whose property is of public title, such as the
Foundation for the Oppressed (Bonyad Mostazafan).”
The Agent of the Islamic Republic of Iran has stated in many cases before the Chamber, that
Imam Khomeini, in establishing the Foundation and appointing its Council and President, has
acted not in his governmental capacity but in his capacity as a religious leader. Thus, it is
argued, these facts cannot serve to establish the Foundation’s status as an instrumentality of the
Government. It is to be noted in this regard that the establishment of the Foundation was
undertaken with the approval of the Revolutionary Council, which thus gave the Government’s
sanction to this act. Moreover, the Foundation can proceed to discover, seize and manage
“illegally accumulated fortunes” and other confiscated properties, including “all ... assets” of the
Pahlavi family -- all functions that must be regarded, in the context of Article VII, paragraph 3,
of the Claims Settlement Declaration, as being governmental in nature.
It does not appear that the religious and governmental powers of Imam Khomeini can for
present purposes be readily segregated in the manner suggested by the Agent of the Islamic
Republic of Iran. Thus, for example, the “General Principles” set forth in the first Articles of the
Constitution of the Islamic Republic of Iran [8], particularly Articles 1 through 5, indicate the
intertwining of religious and secular authority.
Of particular relevance to this question of intertwining is the position of Imam Khomeini as set
out in Article 107 of the Constitution: “Whenever one of the fuqaha [9] possessing the
qualifications specified in Article 5 of the Constitution is recognized and accepted as marja’ and
leader by a decisive majority of the people -- as has been the case with the exalted marja’-i
taglid [10] and leader of the revolution, Ayatullah al-Uzma Imam Khomeini -- he is to exercise
governance and all the responsibilities arising therefrom”.
As the faqih recognized as “leader”, Imam Khomeini’s authority extends to the most
fundamental powers of the State. Under Article 110 of the Constitution these include inter alia:
the supreme command of the armed forces; the appointment of the supreme judicial authority;
and appointment of the fuqaha on the Council of Guardians.
This last enumerated power encompasses ultimate control of the legislative power of the Islamic
Republic of Iran.
Pursuant to Article 94 of the Constitution, all legislation passed by the Majlis (National
Consultative Assembly) must be reviewed by the Council of Guardians, “with a view to
ensuring its compatibility with the criteria of Islam and the Constitution.” Pursuant to Article 96
of the Constitution, “[t]he determination of whether legislation passed by the National
Consultative Assembly is compatible with the ordinances of Islam depends on a majority vote
by the fuqaha on the Council of Guardians.” Thus, the six fuqaha -- religious scholars -appointed by Imam Khomeini to the Council of Guardians must rule on the religious
acceptability of all legislation enacted by the National Consultative Assembly. In addition,
pursuant to Article 96 these six fuqaha vote together with the six lay members of the Council of
Guardians on the compatibility of legislation with the Constitution.
The above-quoted constitutional provisions demonstrate that the religious and secular powers
exercised by Imam Khomeini are, for the purposes of Article VII, paragraph 3, of the Claims
Settlement Declaration, not readily separable. It is apparent that under the regime established by
the Constitution an exercise of “religious” authority may also constitute an exercise of
“governmental” authority.
In view of the circumstances of its establishment and mode of governance, and in view of the
functions it fulfills, the Tribunal concludes that the Bonyad Mostazafan, or Foundation for the
Oppressed, has been and continues to be an instrumentality controlled by the Government of the
Islamic Republic of Iran. [11]
5. In considering the Tribunal’s jurisdiction over the Alavi Foundation, it is first to be noted that
it is successor to the Pahlavi Foundation. The Chamber has been repeatedly told by Iranian
respondents in this and other cases that the change from Pahlavi Foundation to Alavi
Foundation was in essence a change in name only.
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It would appear from its Articles of Association that the Pahlavi Foundation from its inception
was controlled by the former Shah with the assistance of members of his Government. [12] In any
case, the 28 February 1979 “Decree of Imam Concerning Confiscation of the Phalavi
Properties” provided for the confiscation of “all movable and immovable properties of the
Pahlavi Dynasty, its branches, agents and affiliates.” The Pahlavi Foundation and its properties
clearly came within the ambit of that Decree. It was at this time that the name of the Pahlavi
Foundation was changed to Alavi Foundation.
In the course of the post-Revolutionary reorganizations which took place in Iran, the
Government of Iran chose to concentrate ownership of confiscated properties in the Foundation
for the Oppressed. That was accomplished by the above-mentioned Act of the Revolutionary
Council of the Islamic Republic of Iran on 12 July 1980. The Act established the Articles of
Association of The Foundation for the Oppressed,
Article 29 of which provides: “All the property and real estate, factories, farms, installations,
etc. confiscated shall belong to and come under the rules and management of The Foundation.
Thus, the Alavi Foundation and similar bodies shall cease to be separate entitites”.
If the Alavi Foundation had considered that anything in the text of its Charter or that other
evidence would prove that it was not an entity controlled by the Government of Iran, it had
ample opportunity to submit such evidence, but has not done so. Indeed, the Alavi Foundation
chose not to present any defence at all in this case on the ground, inter alia, that it is not an
entity controlled by the Government.
The Tribunal is satisfied, on the basis of the foregoing, that the Alavi Foundation has been an
entity controlled by the Government of Iran at least since the Decree of the Imam of 28
February 1979 and that it has continued as such an entity since the Act of 12 July 1980, whether
it operates under the control of the Foundation for the Oppressed, or is in essence a part of that
Foundation.
6. Based on the evidence submitted, the Tribunal is satisfied that the copies of the three hotel
management agreements filed as Exhibits 9, 15 and 26 in the Claimants’ Submission of
Evidence of 23 March 1983 represent agreements as they were concluded by the parties thereto
and which are at issue in this case.
7. a) The original Iranian party to the “Continuing Technical Assistance Agreement” for the
Tehran hotel was the Royal Estates Administration.
While it is not clear from the evidence whether the “Management Agreements” for the Hyatt
Caspian and the Hyatt Mashhad were concluded by Bank Omran on its own behalf or as agent
for the Pahlavi Foundation, this question need not be decided, since in 1979 all three hotels
came into the hands of the Alavi Foundation as the successor to the rights and obligations of the
previous owners of all three hotels.
For these reasons Bank Mellat (formerly known as Bank Omran) is stricken as Respondent.
It is recalled that the Royal Estates Administration has never been named a Respondent in this
case.
b) It appears that ITTO began to manage the three hotels, allegedly for the Alavi Foundation, at
least in 1981.
8. The Tribunal concludes from the evidence submitted that the Alavi Foundation’s letter of 27
December 1979 and telex of 14 January 1980 (Exhibits 78 and 79 in the Claimants’ Submission
of Evidence of 23 March 1983) relates to the management agreement for the Hyatt Tehran as
well as to the agreements for the Hyatt Caspian and the Hyatt Mashhad.
III. Merits
The Tribunal reserves its decision on the merits, which will be issued in due course. This
Interlocutory Award on several major contested issues relating to jurisdiction and evidentiary
matters is filed immediately for the information of the Parties and, particularly, in the event that
any settlement discussion may be carried on
[omissis]
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[1]

The only possible reference in the Respondents’ pleadings that could be interpreted as disagreement with the
copies of the agreements filed by the Claimants is a mention in a written Statement of the former Assistant Managing
Director of Bank Omran, Sirus Mostowfi, submitted after the Hearing. The Statement says that the parties to the
Hyatt Mashhad agreement agreed to sign the contract only for a period of five years, and that, as far as Mr. Mostowfi
was aware, no other contract was signed after five years. This point was not pursued by the Respondents themselves
at the Hearing or in any of their written submissions. The Claimants in response asserted that Mr. Mostowfi’s
Statement was “erroneous” in this respect
[2]
In addition to these exceptions as to jurisdiction, ITTO raised in its Statement of Defence certain other preliminary
objections, but these were not pursued.
[3]
In their Statement of Claim, the Claimants had originally sought the aggregate amount of $65,984,076.28, plus
interest, but, as shown in their “Pre-Hearing Summary of Evidence”, the claim was reduced to the figure stated
above.
[4]
This figure includes $44,077.65 allegedly due under the Supplementary Agreement with REA.
[5]
The Tribunal notes that the sum of these figures is Rials 309,276,279 rather than the amount of Rials 319,776,279
claimed.
[6]
See Official Gazette of the Islamic Republic of Iran, 16 July and 10 August 1980. The Foundation was established
on 4 March 1979. The Articles of Association set out in the cited Bill supersede an earlier version adopted on 29 June
1979. See Articles of Association, Article 39. The Articles of Association are translated into English in G. Vafai, VIII
Commercial Laws of the Middle East, Iran, Book 2 at 5 (1982). In addition to an English translation provided by the
Claimants in this case, the Chamber has a translation provided by the Foundation for the Oppressed as an Exhibit to
its Rejoinder in Case No. 18, filed on 19 December 1983. Both translations have substantially the same meaning. The
Tribunal has, for the purposes of this Interlocutory Award, adopted the translation submitted in Case No. 18 by the
Foundation itself.
[7]
The Tribunal is aware of an Iranian newspaper article that suggests that the Foundation may consider itself
indebted for taxes. It is not clear from this article whether the Foundation itself is a taxable entity or whether the taxes
relate to the businesses that have been seized. But in any event, even if the Foundation were a taxable entity that is a
matter of internal Iranian law and would not mean that the Foundation is not an instrumentality controlled by the
Government.
[8]
All references are to the translation of H. Algar (1980). All definitions of terms are drawn from the glossary
accompanying that translation.
[9]
Plural of “faqih”, a scholar of the Islamic religious sciences, especially jurisprudence.
[10]
A mujtahid (religious scholar) whose authoritative guidance is followed in matters of Islamic practice and law.
[11]
In Case No. 299, Geo. J. Meyer Manufacturing Division of Figgie International, Inc. and Zam Zam Bottling
Company, the Tribunal on 23 May 1985 accepted a Settlement Agreement between the Parties and filed an Award on
Agreed Terms. Award No. 178-299-1. The Claimant in that case had asserted that the Respondent Zam Zam Bottling
Company was a controlled entity because it was controlled by the Foundation for the Oppressed. In an Order filed on
22 March 1984 in that case, the Tribunal had previously found that “it appears that the Foundation for the Oppressed
is an agency, instrumentality or entity controlled by the Government of Iran, and that the Foundation, in turn, controls
the Respondent.”
[12]
The Pahlavi Foundation was established in 1958. The Tribunal has before it a copy of the Articles of Association
of the Pahlavi Foundation from which it appears that the Foundation was directed by the former Shah, the Prime
Minister and other Government officials. Thus, the Articles of Association required that the Board of Trustees be
appointed “through his Majesty’s Decree,” and that its members be five high Government officers, headed by the
Prime Minister, and two other “trusted individuals as selected by his Majesty.” Article 10. The Managing Director
also was required to be appointed “by his Imperial Majesty’s Decree.” Article 11. Decisions of the Board were to be
effective “on approval of His Majesty.” Article 15. Reports of future plans were to be reported to the former Shah and
required not only approval of the Trustees but also “receipt of the Royal Assent.” Article 9. Finally, the control
exercised by the former Shah was emphasized by a provision that “only the person of His Imperial Majesty, the grand
founder of the Foundation, may revise any of the Articles of this articles of incorporation.” Article 15.
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PARTIAL AWARD
[omissis]
A. PROCEDURAL HISTORY
1. On 18 January 1982, the United States filed a Statement of Claim presenting a claim of less
than $250,000 of Kenneth P. Yeager (the “Claimant”) against the Islamic Republic of Iran (the
“Respondent”). The Claimant seeks damages, inter alia, for his alleged wrongful expulsion
from Iran, in the sum of $134,147.14, as well as interest and costs. A Supplementary Statement
of Claim was filed on 1 October 1984.
2. On 1 October 1984, the United States filed a Request for an Interlocutory Award “on behalf
of approximately fifteen hundred U.S. Claimants who left Iran during the period from October
1978 through February 1979 . . .,” seeking a holding “that all U.S. nationals who departed from
Iran during that period were expelled in violation of international law and are entitled to
compensation for the resulting injury to their property and property rights.” Respondent’s
Petition for Dismissal of this Request was filed on 18 July 1985.
3. On 5 March 1986, the Respondent filed a Statement of Defence. Thereafter the Parties
submitted further memorials and evidence pursuant to orders of the Tribunal.
4. On 11 December 1986, the Respondent filed a request for postponement of the Hearing on
the ground that it needed more time to carry out necessary investigations. The Tribunal denied
this request by Order filed on 16 December 1986.
5. A Hearing in this case was held on 18 and 19 February 1987.
B. FACTS AND CONTENTIONS
6. In October 1977, the Claimant was offered a job by the Bell Helicopter International
Company (“BHI”) to work as a Program Manager providing management, supervision and
training services to the Iranian Helicopter Support and Renewal Depot at Mehrabad Airport in
Tehran. The Claimant accepted the offer and departed for Iran on 6 January 1978. He shipped
his furniture and other household goods to Iran from the United States and they arrived in Iran
in June 1978. His wife and two sons followed in July 1978.
7. Claimant’s employment contract provided for an initial term of two years, subject, however,
to termination “at any time . . . with or without cause.” The Claimant asserts that it was BHI’s
general policy to extend employment contracts, and that he intended to work and stay in Iran for
at least five years.
8. The Claimant alleges that, beginning in October 1978, United States citizens in Iran were
subjected increasingly to harassment and violence by Iranian militants and revolutionaries. The
Claimant reports that BHI company buses carrying employees were stopped and attacked by
militant mobs; that tires of private cars were slashed; and that he and his family were threatened
and intimidated in the streets. The Claimant has submitted a detailed account of anti-American
events in his “Factual Memorial Concerning Anti-Americanism During the Islamic Revolution
in Iran.” In his view, anti-Americanism in Iran was instigated and supported by the leaders of
the Revolution, in particular by Ayatollah Khomeini, and eventually resulted in the “de facto”
expulsion of United States nationals.
9. In early January 1979, the Claimant decided to send his two sons and his daughter, who was
visiting Iran, back to the United States. He bought tickets for a flight scheduled to leave Tehran
on 3 January 1979. On that day, masses of panicky people attempted to leave Iran. The airport
was in chaos; scheduled flights had been cancelled. The Claimant contends that, even though in
possession of confirmed tickets, he was able to get his daughter onto her flight only by paying a
“special fee” of 20,000 Rials to an Iran Air agent. His sons had to wait until the next day.
10. The Claimant reports that by early February 1979, revolutionaries had occupied the BHI
work site, preventing the employees from going to work. BHI reduced its work force to a
minimum of essential employees and recommended that dependents of employees leave Iran.
Claimant’s employment contract, however, had not been terminated at that time.
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11. The Claimant contends that, between 7 and 10 February 1979, his neighbors threatened and
intimidated him with remarks such as “some people who do not like Americans” knew where he
lived, and “trouble would come” to him and his wife. They allegedly told him that he would
have to leave Iran shortly without being allowed to take anything with him, and that he should
sell or give them some items of his property. The Claimant asserts that, in view of these threats
and the revolutionary violence, he was forced to give away, or sell at sacrifice prices, property
originally worth $8,025, for which he received no more than approximately $2,500.
12. The Claimant alleges that, at about 10 a.m. on 13 February 1979, his landlord came to his
apartment together with two men his landlord identified as “Revolutionary Guards.” The
Claimant described them as being dressed in everyday clothes, but wearing distinctive arm
bands indicating association with the new Government, and armed with rifles. He asserts that
these Guards announced that he and his wife had to leave on the same day, and that they had 30
minutes to pack whatever they could carry; the rest of their belongings they had to leave behind.
The Claimant alleges that they were then taken by car to the Hilton Hotel in Tehran.
13. On arrival at the Hilton Hotel, the Claimant learned that the Hotel had been attacked by
revolutionaries the previous day, and that it had since then been under the revolutionaries’
control. The Claimant alleges that he and his wife were forced to remain inside the Hotel until
16 February 1979, as “Revolutionary Guards” manned the exits, and that they were unable to
recover property left in their apartment during that time.
14. According to the Claimant, on 17 February 1979, BHI employees were evacuated from Iran
pursuant to instructions by the BHI management. They were taken to Mehrabad Airport in a
convoy of buses. The Claimant reports that after the processing of tickets and immigration
formalities, they had to move to another waiting room, where they were searched. In the course
of this search, “Revolutionary Guards” allegedly seized $941 from the Claimant and $525 from
his wife. Thereafter, Claimant left Iran on a flight to Germany.
15. Before leaving Iran, in May 1978, the Claimant had made a bid on four jeeps to be
auctioned by “Telecommunication Company of Iran” (“TCI”). To secure the bid, he made a
20,000 Rial deposit into a TCI bank account at, he believes, Bank Markazi. He was eventually
notified that his bid had been successful and that he could pick up the vehicles after paying the
balance. The Claimant contends that when he went to inspect the jeeps, one of them was gone,
one of them he could not identify as the one for which he had bid, one was damaged and only
one was acceptable. Therefore, he informed the yard attendant that the vehicles were
unacceptable to him and followed it up in a letter to TCI requesting the return of the deposit.
TCI, allegedly, refused to do so.
16. Finally, the Claimant contends that he was unable to withdraw 31,214 Rials he had in his
bank account with Bank Omran (now Bank Mellat). He asserts that his bank in the United States
requested the transfer of these funds, but was informed by Bank Omran that exchange control
restrictions existing in Iran prevented it from complying with the request. In the Claimant’s
view, these exchange control restrictions violate Iran’s obligations under international law.
17. The Claimant predicates his Claim largely upon the allegation that he was wrongfully
expelled from Iran and argues that the Tribunal has jurisdiction over this claim. He now seeks
compensation for:
a) the $284 paid to the Iran Air agent;
b) property sold at sacrifice prices or left behind in Iran, which he values at $28,660;
c) the total of $1,466 in cash seized from himself and his wife by “Revolutionary Guards” at the
Airport;
d) the loss of salary and other employment benefits under his employment contract with BHI,
alleging that it would have been extended at least for another year, in the amount of $48,221;
e) the $287.14 auction deposit held by TCI;
f) the $443 remaining in his bank account with Bank Mellat (formerly Bank Omran).
The Claimant also requests interest and costs.
18. The Respondent disputes the Tribunal’s jurisdiction over this claim. First, it argues that
expulsion is tortious in nature and, consequently, not covered by Article II, paragraph 1, of the
Claims Settlement Declaration. Second, the Respondent points out that paragraph 11(D) of the
General Declaration precludes claims based on injury as “a result of popular movements in the
course of the Islamic Revolution in Iran . . .,” and construes this provision as referring to all
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United States citizens, rather than referring only to the 52 United States citizens seized on 4
November 1979 in the United States Embassy compound in Tehran.
19. The Respondent also rejects the Claim on the merits. It denies that the Claimant was
expelled, asserting that he left voluntarily upon the recommendation and instructions of BHI
and the United States Embassy, in view of revolutionary turmoil, strikes and the closure of
factories and work sites.
20. The Respondent denies Claimant’s contention that Ayatollah Khomeini and other leaders of
the Revolution deliberately instigated anti-American sentiment in order to force United States
citizens to leave Iran. Rather, it regards comments and statements of Ayatollah Khomeini as
justified criticism of the United States Government and its allegedly anti-revolutionary policies.
21. The Respondent contends that there was no discriminatory mass expulsion of United States
nationals. Indeed, it argues that the lack of discrimination is demonstrated by the fact that many
nationals of other States, and even some Iranians, decided to leave Iran during the Revolution. It
is submitted, moreover, that thousands of Iranians were injured in the course of the Islamic
Revolution, as compared to relatively few United States nationals.
22. The Respondent asserts that anti-American activity is not attributable to the new
Government as, at the time, numerous groups, among them counter-revolutionaries and armed
Afghans, operated outside the control of the new Government.
23. It is admitted that “revolutionary guards and Komiteh personnel” were engaged in the
maintenance of law and order from January 1979 to months after February 1979 as government
police forces rapidly lost control over the situation. The Respondent asserts, however, that these
revolutionaries did not operate under the name “Revolutionary Komitehs” or “Revolutionary
Guards,” and that they were not affiliated with the Provisional Government. The involvement of
Revolutionary Guards in taking the Claimant to the Hilton Hotel in Tehran is denied. In any
event, even if the Revolutionary Guards did take the Claimant and his wife to the hotel,
Respondent suggests, they intended only to assist and safeguard the Claimant in his voluntary
departure. Finally, the Respondent asserts that the Provisional Government established after the
victory of the Revolution was not sufficiently consolidated and did not have the means to
control the actions of extremist revolutionary groups.
C. REASONS FOR AWARD
I. Procedural Issues
1. Request for an Interlocutory Award
24. The Claimant has requested an Interlocutory Award holding that all United States nationals
who departed from Iran during the period from October 1978 through February 1979 were
expelled in violation of international law and are entitled to compensation for the resulting
injury to their property and property rights. The Tribunal finds that such a general holding is
neither necessary nor appropriate in the present case. It is not necessary because the Tribunal is
only presented with the question of whether the Claimant in this case was wrongfully expelled.
Such broad relief is not appropriate because the particular facts in other cases may differ. The
Tribunal prefers to look at each case individually. The request for an Interlocutory Award is
therefore denied.
2. Late-Filed Documents
25. On 30 January 1987, the Agent of the Islamic Republic of Iran filed together with a letter to
the Chairman of Chamber Two dated 23 January 1987:
1. the French Text of the General Declaration;
2. a copy of President Carter’s Summary Statement to Congress;
3. an Affidavit of Mr. Behzad Nabavi filed in Case No. 39, in Chamber Two.
The presenter of the Claim objected to the introduction of these late-filed documents in the
present proceedings.
26. In the Tribunal’s understanding, the Respondent submits the documents in question as
evidence in support of its contention that paragraph 11(D) of the General Declaration applies to
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all United States nationals who suffered injuries resulting from popular movements during the
course of the revolution. This argument, as explained below, see paras. 32-33, is not relevant to
the issue of jurisdiction over the present Claim in any event. Hence, there is no need to rely on
the late-filed documents as evidence, and, accordingly, the Tribunal need not reach the question
of their admissibility.
II. Jurisdiction
1. Nationality of Parties and Ownership of Claim
27. It is not contested, and the Tribunal is satisfied, that the Claimant is a United States national
by birth. The Claim was owned continuously by the Claimant from the date on which it arose to
the date on which the Claims Settlement Declaration entered into force, and was still
outstanding on the latter date. The Islamic Republic of Iran is a proper respondent under the
Claims Settlement Declaration.
2. Article II, paragraph 1, of the Claims Settlement Declaration
28. Article II, paragraph 1, of the Claims Settlement Declaration limits the Tribunal’s
jurisdiction to claims arising “out of debts, contracts . . ., expropriations or other measures
affecting property rights . . . .” The Claimant argues that his property was “expropriated” by
virtue of his wrongful expulsion, and that expulsion, in any event, is an “other measure[]
affecting property rights.” In the Respondent’s view a claim based on wrongful expulsion is in
the nature of a tort and does not fall within any of these categories.
29. It is true that the Tribunal has found that it lacked jurisdiction over claims arising from
personal injury in previous cases. [FN1] This does not mean, however, that all torts fall outside
the scope of Article II, paragraph 1, of the Claims Settlement Declaration. A “tort” is commonly
defined as a legal wrong committed upon a person or property independent of contract. See
Black’s Law Dictionary 1335 (rev. 5th ed. 1979). The term “measures” used in Article II,
paragraph 1, of the Claims Settlement Declaration is not limited to contractual relationships and
does include “torts,” if, and that is the relevant jurisdictional criterion, it affects property rights
in a similar way as an expropriation. [FN2]
30. The Tribunal recognizes that expulsion is a measure by nature directed against the Claimant
himself. Yet, it may, at the same time, directly affect his property or property rights. In
considering the issue of the taking of property through government interference, the Tribunal
has construed the term “expropriation or other measures affecting property rights” broadly. See,
e.g., Harza Engineering Co. and The Islamic Republic of Iran, Award No. 19-98-2, p. 9 (30
Dec. 1982); American International Group, Inc. and The Islamic Republic of Iran, Award No.
92-2-3, p. 9 (19 Dec. 1983). In the Tribunal’s view, this jurisdictional phrase includes claims
arising out of a wrongful expulsion, if, and to the extent that, it affects a Claimant’s property
rights.
31. The Claim for the payment to an Iran Air employee, the property left or sold in Iran, the
cash seized at the Tehran Airport, the auction deposit, and money in the bank account are
clearly claims arising out of measures affecting Claimant’s “property” or “property rights.” This
is less obvious as regards the claim for loss of salary and employment benefits, which is based
on the Claimant’s allegation that BHI would have extended his employment contract for another
year. Since, as noted below, the Claimant has failed to demonstrate that he would have
continued to be employed by BHI after February 1979, the Tribunal need not reach the issue of
whether his termination was caused by a “measure[] affecting property rights” within the
meaning of Article II, paragraph 1, of the Claims Settlement Declaration. Therefore, the Claim,
in any event, fails on the merits. See infra, at para. 60.
3. Paragraph 11 of the General Declaration
32. Paragraph 11(D) of the General Declaration also limits the Tribunal’s jurisdiction. In that
paragraph, the United States agreed to “bar and preclude the prosecution against Iran of any
pending or future claim . . . arising out of events occurring before the date of this Declaration
related to . . . (D) injury to the United States nationals or their property as a result of popular
movements in the course of the Islamic Revolution in Iran which were not an act of the
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Government of Iran.” The Claimant contends that this exclusion applies only to the 52 United
States nationals seized on 4 November 1979, while the Respondent argues that the exclusion
applies to any United States national claiming injury to himself or his property resulting from
popular movements during the course of the Revolution.
33. Yet, notwithstanding the Parties’ position on this issue, the exclusion would only apply to
acts “which were not an act of the Government of Iran.” The Claimant relies on acts which he
contends are attributable to the Government of Iran. Acts “attributable” to a State are considered
as “acts of State.” See Draft Articles on State Responsibility adopted by the International Law
Commission on First Reading (“ILC-Draft”), Articles 5 et seq., 1980 Y.B. Int’l L. Comm’n,
Vol. II, Part 2, at pp. 30-34, U.N. Doc. A/CN.4/SER.A/1980/Add.1 (Part 2). Therefore,
paragraph 11 of the General Declaration does not effectively restrict the Tribunal’s jurisdiction
over this Claim.
III. MERITS
1. Claimant’s Expulsion from Iran
34. The Claimant asserts that increasing anti-Americanism, instigated and supported by the
leaders of the revolutionary movement, eventually led to the “de facto expulsion” of United
States nationals from Iran. This assertion is based on public statements of Ayatollah Khomeini
and other leaders of the Revolution, together with anti-American activity by various groups
alleged to be supporters of Ayatollah Khomeini.
35. The primary question is whether the alleged conduct is attributable to the Respondent
Islamic Republic of Iran. Attributability of an act to the State is a constituent element of State
responsibility. Acts of a revolutionary movement which becomes the new government can be
attributable to the State under certain circumstances. See ILC-Draft Article 15. The Tribunal is
convinced that statements and acts of Ayatollah Khomeini are attributable to the new
Government, as it is beyond doubt that he was the leading organ of the revolutionary movement
which became the new Government. The Tribunal cannot make a finding, however, whether
statements and acts of other persons are attributable to the new Government as well, as the
Claimant has not presented sufficient evidence as to the statements and acts by others. Such
evidence is indispensable, in the Tribunal’s view, to evaluate the importance of policy
statements and their influence on the course of the Iranian Revolution.
36. In any event, it is unnecessary to consider the issue of “de facto” expulsion in the present
case. The Claimant alleges that he had intended to stay in Iran until, on 13 February 1979,
“Revolutionary Guards” forced him to leave. This contention is supported by the fact that he
kept most of his property and did not sell or ship it home. The Tribunal is not persuaded,
therefore, that the Claimant considered himself expelled before 13 February 1979.
37. The Claimant, however, also argues that he was expelled by “Revolutionary Guards” who
forced him to leave his apartment. The Respondent asserts first that these “Revolutionary
Guards” were not authentic, and second that their conduct is not attributable to Iran. In the
Tribunal’s view, these arguments are interrelated: in order to attribute an act to the State, it is
necessary to identify with reasonable certainty the actors and their association with the State.
38. Such identification proves difficult in this Case considering the revolutionary turmoil and
the fact that during the Revolution various groups with different political orientations were
struggling for power in Iran. The Tribunal finds, however, that these circumstances cannot
generally relieve Iran from its responsibility under international law. Considering the evidence
presented and public sources referred to, the Tribunal concludes that there were identifiable
groups associated with the new government that, in fact, acted for Iran immediately after the
victory of the Revolution.
39. It is beyond doubt that the vast majority within the revolutionary movement supported
Ayatollah Khomeini and his policies. Many of Ayatollah Khomeini’s supporters were organized
in local revolutionary committees, so-called Komitehs, which often emerged from the
“neighborhood committees” formed before the victory of the revolution. These Komitehs served
as local security forces in the immediate aftermath of the revolution. It is reported that they
made arrests, confiscated property, and took people to prisons. See S. Bakhash, The Reign of
the Ayatollahs, 56 et seq. (1985). While there were complaints about a lack of discipline among
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the numerous Komitehs, Ayatollah Khomeini stood behind them, and the Komitehs, in general,
were loyal to him and the clergy. Soon after the victory of the Revolution, the Komitehs,
contrary to other groups, obtained a firm position within the State structure and were eventually
conferred a permanent place in the State budget. (FN3)
40. In May 1979, the Komitehs were officially recognized by decree under the name
Revolutionary Guard. (FN4) However, as early as 10 February 1979, groups loyal to Ayatollah
Khomeini were sometimes referred to as “Revolutionary Guards.” See Kayan, 10 February
1979; N.Y. Daily News, 13 February 1979, p. 3. Apparently, the Komitehs changed their name,
rather than their composition, during the period from February 1979 to May 1979. On the basis
of the evidence submitted and public sources available the Tribunal is convinced, therefore, that
the names “Revolutionary Komitehs” and “Revolutionary Guards” were interchangeably used to
describe the same group of revolutionaries generally loyal to the new government.
41. The evidence in this Case suggests that the two men who took the Claimant to the Hilton
Hotel belonged to this group. First, the Claimant states in his affidavit that his landlord had
identified them as “Revolutionary Guards,” and that they wore distinctive arm bands. The
Tribunal recognizes that the credibility of the Claimant’s affidavit may be somewhat
problematic, particularly because foreigners in Iran may not have realized that there were
different revolutionary groups with different loyalties. In this Case, however, the Claimant’s
affidavit appears credible in light of other circumstances. The Claimant was taken to the Hilton
Hotel on 13 February 1979, one day after a group of revolutionaries, described in several
affidavits as “Revolutionary Guards,” took control over the Hotel. It is undisputed that this
group had repelled an attack by another group, believed to be Afghan labourers, and according
to newspaper reports it arrested several attackers and took them as prisoners. See Tehran
Journal, 14 February 1979. In the absence of any specific proof to the contrary, this fact strongly
supports Claimant’s statement that “Revolutionary Komitehs” or “Guards” loyal to the new
government controlled the Hilton Hotel from 12 February 1979 and that the two men who took
the Claimant to the Hilton Hotel were associated with them.
42. The question then arises whether the acts at issue are attributable to Iran under international
law. While there is some doubt as to whether revolutionary “Komitehs” or “Guards” can be
considered “organs” of the Government of Iran, since they were not formally recognized during
the period relevant to this Case, attributability of acts to the State is not limited to acts of organs
formally recognized under internal law. Otherwise a State could avoid responsibility under
international law merely by invoking its internal law. It is generally accepted in international
law that a State is also responsible for acts of persons, if it is established that those persons were
in fact acting on behalf of the State. See ILC-Draft Article 8 (a). An act is attributable even if a
person or group of persons was in fact merely exercising elements of governmental authority in
the absence of the official authorities and in circumstances which justified the exercise of those
elements of authority. See ILC-Draft Article 8 (b).
43. The Tribunal finds sufficient evidence in the record to establish a presumption that
revolutionary “Komitehs” or “Guards” after 11 February 1979 were acting in fact on behalf of
the new government, or at least exercised elements of governmental authority in the absence of
official authorities, in operations of which the new Government must have had knowledge and
to which it did not specifically object. (FN5) Under those circumstances, and for the kind of
measures involved here, the Respondent has the burden of coming forward with evidence
showing that members of “Komitehs” or “Guards” were in fact not acting on its behalf, or were
not exercising elements of government authority, or that it could not control them.
44. The Tribunal is convinced that the evacuation of BHI employees, subsequent to 12 February
1979, was controlled by revolutionary “Komitehs” or “Guards” loyal to the new government,
see supra para. 41, and that an operation of this size and nature was known to the new
government. Under those circumstances, the Respondent has failed, in the Tribunal’s view, to
offer satisfactory evidence that these “Komitehs” or “Guards” did not act in fact on behalf of the
new government, or that they did not exercise elements of government authority. Rather, the
evidence suggests that the new government, despite occasional complaints about a lack of
discipline, stood behind them. The Tribunal is persuaded, therefore, that the revolutionary
“Komitehs” or “Guards” involved in this Case, were acting “for” Iran.
45. Nor has the Respondent established that it could not control the revolutionary “Komitehs” or
“Guards” in this operation. Because the new government accepted their activity in principle and

- 67 -

their role in the maintenance of public security, calls for more discipline, phrased in general
rather than specific terms, do not meet the standard of control required in order to effectively
prevent these groups from committing wrongful acts against United States nationals. Under
international law Iran cannot, on the one hand, tolerate the exercise of governmental authority
by revolutionary “Komitehs” or “Guards” and at the same time deny responsibility for wrongful
acts committed by them. On the basis of the evidence in this Case, therefore, the Tribunal finds
the acts of the two men who took the Claimant to the Hilton Hotel attributable to Iran.
46. The question then arises whether they indeed forced the Claimant to leave his apartment or
whether they merely meant to assist him in a voluntary departure. As reported by the Claimant,
the “Revolutionary Guards” announced that he and his wife would have to leave that day, while
establishing their authority through automatic rifles they carried. The Respondent, on the other
hand, contends that the Claimant left Iran at own will and makes the following supporting
arguments: (1) BHI had started to evacuate its personnel via the Hilton Hotel as early as
December 1978; (2) the United States Embassy had recommended to United States nationals
that they leave Iran; (3) Claimant’s employment contract had allegedly been terminated by the
end of January 1979; (4) Claimant had sold or sent away some of his property.
47. None of these arguments in the Tribunal’s view are persuasive. First, BHI employees were
not obligated to take part in the evacuation program. There is sufficient evidence in the record
showing that BHI had hoped to resume its work in Iran, and that BHI officials tried to reach an
agreement with the new government, at least until mid-February 1979. It is, therefore, not
evident that BHI had an interest to evacuate those employees who were willing to take the risk
and stay. Second, United States citizens in Iran were not obligated to follow the Embassy’s
recommendations; only U.S. government employees and their dependents were “ordered” to
leave Iran. See Kayan International, 17 February 1979. Many United States citizens, in fact,
decided to stay, despite the risk, and await further developments. Third, the Tribunal is not
persuaded that the Claimant’s employment contract was terminated by 31 January 1979. The
“Letter of Appreciation” from BHI’s Deputy Director, Maintenance Management, dated 31
January 1979, can hardly be construed as a notice of termination. There is evidence in the record
that BHI employed clear and unambiguous language when it terminated an employee. For
example, Claimant, as part of his Factual Memorial, submitted a BHI termination notice to
Blaine S. Irish. This termination notice stands in contrast to the “Letter of Appreciation” sent to
the Claimant. Moreover, there is no indication that any other termination notice was sent to the
Claimant before he left Iran. Rather, he testified that he tried to get back to work in early
February 1979, but could not do so because the BHI worksite was occupied by revolutionaries.
Moreover, the Claimant apparently received a salary for the month of February 1979.
Indisputably, BHI (in Iran) was in a certain state of dissolution at the time and many employees
had left the country by the end of January 1979, or were about to leave. It is therefore entirely
possible that, as the Claimant asserts, the Letter of Appreciation was written because the Deputy
Director left Iran, rather than the Claimant himself.
48. It is a difficult task to determine whether an employee, under the circumstances, wanted to
go anyway, or whether he was indeed forced to go. In this Case, however, the Tribunal finds the
more persuasive evidence on the Claimant’s side. There is no indication that he asked BHI for
evacuation, that he himself somehow tried to get to the Hilton Hotel where other BHI
employees stayed, or that he made a serious effort to store or to ship his property. The Tribunal
is convinced that on 13 February 1979 he still had most of his property, and that he was in no
way prepared for an immediate departure on that day. It is unlikely that the Claimant voluntarily
left his house in such a rush, abandoning all his property, while it was publicly known that
Mehrabad Airport was closed as of 11 February 1979, and that evacuation flights could not take
place for the time being. In view of all the circumstances in this Case, then, the Tribunal is
persuaded that the “Revolutionary Guards” indeed forced the Claimant to go to the Hilton Hotel
from where he had to leave Iran on an evacuation flight on 17 February 1979. Such conduct, in
the Tribunal’s view, constitutes a de jure expulsion by virtue of an express or implied order.
49. It is the prevailing view that a State has wide discretion in expelling foreigners. Certain
procedural and substantive minimum standards, however, are guaranteed under international
law. See, e.g., M. Pellonpaa, Expulsion in International Law 379 (1984). One of the procedural
requirements almost unanimously recognized is that a State must give the foreigner to be
expelled sufficient time to wind up his affairs. M. Pellonpaa, supra, at 420.
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50. The Tribunal is satisfied that the Claimant was given only 30 minutes to pack a few personal
belongings without advance notice. The Respondent did not submit any reason why the
Claimant had to leave within such a short time and no such reason is evident. It is true that the
Claimant’s visa for Iran had expired on 29 January 1979. Yet, this does not justify an expulsion
in the manner in which it was carried out here. First, while it was the previous practice of the
Iranian authorities to extend visas of United States employees, one could not reasonably expect
the Claimant to formally apply for such extension in a period of revolutionary turmoil. Further,
there is no evidence in the record that he was warned by any authority that he would be ordered
to leave the country. Second, there is no indication that the “Revolutionary Guards” who came
to his apartment in any way mentioned the expiration of the visa, or that they were even aware
of it. The Tribunal holds, therefore, that Claimant’s expulsion was carried out with unnecessary
haste and in violation of minimum procedural standards under customary international law.
Certainly, the same result is reached under the standards established in Articles II and IV of the
Treaty of Amity, Economic Relations and Consular Rights of 1955 between Iran and the United
States, which was still in force during the period relevant to this case. See Phelps Dodge Corp.
and The Islamic Republic of Iran, Award No. 217-99-2, p. 14 (19 Mar. 1986); Case Concerning
United States Diplomatic and Consular Staff in Tehran, Judgment, 1980 I.C.J. 3, para. 54. The
Tribunal concludes that the Respondent is liable for the consequences of Claimant’s wrongful
expulsion.
a) Liability for the Loss of Personal Property
51. The Claimant seeks compensation for the loss of his personal property in Iran. He submits
two causes for the loss: first, he asserts that he was forced to sell property at sacrifice prices in
view of threats and intimidation by neighbors urging him to leave Iran; second, he left property
behind in the apartment when “Revolutionary Guards” took him and his wife to the Hilton
Hotel.
52. The Claimant cannot base his Claim on the conduct of his neighbors in Iran, as these
neighbors are not even alleged to have acted for Iran. Nor is the Tribunal persuaded that the
Claimant sold property because he was, or regarded himself, as “de facto” expelled before 13
February 1979. According to his own statement, he had chosen to stay in Iran until forced to
leave on 13 February 1979. Obviously, civil unrest and violence associated with the Revolution
was a good reason to take precautionary measures. The Tribunal finds, however, that the
Claimant did not establish a sufficient causal link between anti-American acts of a general
nature, even if regarded as attributable to the Government, and the sale of his property.
53. The Tribunal accepts, on the other hand, Claimant’s allegation that he had to leave behind
most of his personal property in his apartment when “Revolutionary Guards” took him to the
Hilton Hotel. The loss of this property is a direct consequence of his wrongful expulsion. Had
he been granted sufficient time to leave the country, he would have been able to sell his property
or ship it back to the United States. Obviously, the Claimant did not even get the opportunity to
prepare property for later shipment. Under such circumstances, any effort to ask for subsequent
shipment lacked a reasonable expectation of success, and a failure to do so cannot be regarded
as a breach of the Claimant’s obligation to mitigate his damages. The Respondent is, therefore,
liable for the loss of property left behind in the apartment.
54. The Claimant is entitled to appropriate monetary compensation. The Tribunal determines
the amount on the basis of the value of the goods at the time when the loss occurred, taking into
account the purchase price and the normal rate of depreciation. The burden of proof in this
respect is on the Claimant, but no unreasonable standards may be applied.
55. The starting point for the valuation is the amount and value of goods shipped to Iran. The
Claimant alleges that he had shipped household goods to Iran with a replacement value of
$31,160 in early 1978. He submitted shipping documents which show that he had shipped a
“gross” weight of 15,429 pounds and a “net” weight of 11,704 pounds. An entry made by
Iranian Customs authorities in Claimant’s passport, on the other hand, indicates that a shipment
of 5,320 kilograms “gross” weight arrived in Iran, which is 3,701 pounds less than the gross
weight indicated in the shipping documents.
56. The Tribunal is, thus, apparently faced with contradictory evidence. In general, official
documents, such as a passport entry, are accorded high evidentiary value. Yet, the Tribunal does
not believe that the discrepancy between the weight figures reflects a discrepancy in the amount
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of goods shipped. First, all the shipping documents were issued independently from each other
and all contain the same figure. Second, a weight of 5,320 kilograms shown in the passport
entry corresponds to 11,728 pounds, which is approximately the net weight figure indicated in
the shipping documents, 11,704 pounds. (FN6) This leads to the assumption that both figures, in
fact, refer to the same quantity of goods shipped, whatever reason there is for the different
indications. It is evident, therefore, that the Claimant brought a substantial amount of household
goods from the United States to Iran. The Claimant has, further, submitted an inventory of his
household goods. This inventory seems plausible, since, from the number and nature of items
listed, it appears that they are not in excess of the needs and the standard of an average family
household in the United States. The Tribunal is persuaded that the Claimant had to pay $31,160
for these items.
57. From this amount the Tribunal must deduct the value of property the Claimant sold or gave
away before he left Iran, amounting to $8,025, leaving property originally worth $23,135.
58. In determining the rate of depreciation, the Tribunal takes into account the composition of
Claimant’s household goods, their age and average duration of useful life, as well as the fact
that a few of the items were damaged when they arrived in Iran. As a substantial number of
items was already several years old in February 1979, the fair, average depreciation for all
household goods together is estimated at 33%. The amount of compensation is thereby reduced
to $15,500.45.
59. Further, the Tribunal deems it fair to deduct from this amount costs the Claimant would
have incurred in shipping his property back to the United States. The evidence submitted, in
particular the letter of BHI to its employees dated 14 November 1978 together with attachments,
shows that BHI would not have reimbursed Claimant’s shipping costs of weight in excess of
approximately 1000 1bs. It follows that the Claimant would have had to bear almost all
transportation costs. Because the Respondent failed to introduce evidence on this point,
however, the Tribunal estimates the cost of shipping as being $3,000. The Claimant is, thus,
entitled to compensation for property he left in Iran, in the amount of $12,500.45.
b) Liability for the Loss of Salary and Employment Benefits
60. The Claimant also seeks compensation for the loss of salary and employment benefits under
his contract with BHI allegedly caused by his wrongful expulsion. The Tribunal notes, however,
that the employment contract was terminable “at any time . . . with or without cause.” BHI
withdrew from Iran and terminated Claimant’s contract not later than some time in February
1979. There is no indication that Claimant’s employment contract was terminated for any other
reason than the cessation of BHI’s activity in Iran. Consequently, Claimant would have lost his
job and the benefits associated therewith anyway, even if he had not been expelled. The
Tribunal cannot ignore this fact and grant compensation for the loss of salary and employment
benefits Claimant would not have received. This part of the Claim is accordingly dismissed.
2. Money Seized at the Airport
61. The Claimant contends, and the Tribunal is satisfied on the basis of the evidence submitted,
that “Revolutionary Komitehs” or “Guards” seized money from the Claimant and his wife at the
Airport. These “Revolutionary Guards” were performing the functions of customs, immigration
and security officers. See, e.g., International Herald Tribune, 20 February 1979, p. 1. They were,
thus, obviously acting in their capacity as “organs” of the new Government or, at least, on its
behalf. Again, under such circumstances the Respondent must show that it did not and could not
control the “Revolutionary Guards” operating at the Airport. In the absence of evidence that it
made at least an attempt to enjoin their activity or to exercise adequate control in order to hinder
such seizure of cash, these acts are considered as attributable to the new Government.
62. Moreover, under the particular circumstances in this Case, the Tribunal is satisfied on the
basis of Claimant’s affidavit that these “Revolutionary Guards” seized a total of $1,466 in cash
from him and his wife. The Tribunal does not doubt that he was carrying cash when leaving Iran
for the United States. It is not evident why the Claimant should have left any money behind in
the apartment.
63. The Tribunal concludes that the Government of Iran is responsible for the conduct of the
“Revolutionary Guards” acting at the Airport. The Respondent has not submitted any
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justification for the seizure. The Tribunal finds, therefore, that the seizure of cash at the airport
was wrongful under international law and that the Respondent must pay appropriate
compensation in the full amount of cash seized.
3. Additional Payment for Iran Air Ticket
64. The Claimant asserts that on 3 January 1979 he had to pay an additional amount of 20,000
Rials to an Iran Air agent in order to get his daughter onto a flight for which he held a
confirmed ticket. Such conduct by the Iran Air agent, in the Tribunal’s view, is not attributable
to the Government of Iran. Even assuming government control over Iran Air, the Tribunal finds
the evidence insufficient to demonstrate that the agent was acting in his official capacity as an
“organ” of Iran Air on this occasion.
65. While there may have been reasons, in view of the chaos at the airport, why the Claimant’s
daughter could not take her reserved seat on the plane on that particular day, both Parties agree
that the alleged conduct in question was unjustified and illegal under Iranian law. It is widely
accepted that the conduct of an organ of a State may be attributable to the State, even if in a
particular case the organ exceeded its competence under internal law or contravened instructions
concerning its activity. It must have acted in its official capacity as an organ, however. See ILCDraft Article 10. Acts which an organ commits in a purely private capacity, even if it has used
the means placed at its disposal by the State for the exercise of its function, are not attributable
to the State. See Commentary on the ILC-Draft Article 10, Yearbook of the International Law
Commission 1975, Volume II, p. 61. The critical question here, then, is whether the Iran Air
agent was acting in his official capacity as an organ of Iran Air when he demanded the extra
payment. There is no indication in this case that the Iran Air agent was acting for any other
reason than personal profit, or that he had passed on the payment to Iran Air. He evidently did
not act on behalf or in the interest of Iran Air. The Tribunal finds, therefore, that this agent acted
in a private capacity and not in his official capacity as an organ of Iran Air.
66. Such conduct by a private individual might be attributable to Iran, if expressly or tacitly
approved by Iran Air, or if Iran Air negligently failed to exercise appropriate control over its
employees. Yet, the evidence presented here does not support such a conclusion.
67. Nor can the Government of Iran be held responsible for the failure to protect the Claimant
against unjustified additional payments. There is no evidence that the Claimant sought any
protection, or that the situation was so prevalent and generally known that the Government had
a duty to provide protection. Thus, this portion of the Claim must be dismissed.
4. Auction Deposit
68. The Claimant asserts that in May 1978 he paid $574 as a deposit on an auction bid for four
jeeps. The money was placed in a bid account opened at Bank Markazi in the name of
Telecommunication Company of Iran. He further contends that although he was notified that he
was the successful bidder, after the auction he found the jeeps in an unacceptable condition and
requested TCI to return the auction deposit. TCI refused and the Claimant now seeks recovery
before this Tribunal.
69. The Claimant’s evidence in support of this Claim is inadequate. There is no evidence, either
in the Claimant’s affidavit or the letters he sent to TCI as to the conditions under which the
jeeps were auctioned, whether the Claimant had the opportunity to inspect the jeeps beforehand,
and whether TCI had guaranteed a good condition of these jeeps. Nor is it clear whether the
Claimant was entitled to rescind his auction bid. Moreover, the Claimant has not submitted
TCI’s letter 577/2461/19514 dated 1357/7/30, referred to in his letter to TCI dated 1357/8/9
which might, otherwise, have clarified the matter. The burden of proof is on the Claimant to
show that he is entitled to recover the auction deposit. In the absence of satisfactory evidence
this Claim must be dismissed.
5. Bank Account at Bank Omran
70. It is not contested that the Claimant held, and still holds a balance of 31,214 Rials in a bank
account at Bank Omran or its legal successor, Bank Mellat. The Claimant asserts that he was
unable to transfer the funds in his bank account out of Iran due to exchange restrictions issued
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by the Government of the Islamic Republic of Iran. The Parties are in dispute over the validity
of these exchange restrictions under international law.
71. The Tribunal will decide this issue at a later stage of the proceedings and, therefore, retains
jurisdiction over the Claim for funds in the bank account.
6. Interest
72. In order to fully compensate the Claimant for the losses suffered by him by reason of his
forced departure and the seizure of his money at the Airport, the Tribunal considers it
appropriate to award interest as of 17 February 1979 in an amount approximately equal to the
rate a successful Claimant would have been able to earn had it invested the sums awarded in a
form of commercial investment common in its own Country. For successful American
claimants, the Tribunal customarily uses the average rates earned on a six-month Certificate of
deposit. See Sylvania Technical Systems, Inc. and The Government of The Islamic Republic of
Iran, Award No. 180-64-1, pp. 31, 32 (27 June 1985). The average rate for the period relevant to
this Award, rounded to the nearest quarter percent, is 10.50 percent.
7. Costs
73. The Claimant has claimed 1 1/2 percent of the amount awarded as costs of the arbitration.
The Tribunal notes, however, that the Claimant has succeeded only in relation to a small portion
of his entire Claim. In these circumstances the Tribunal determines that each Party shall bear its
own costs of arbitration.
D. AWARD
74. For the foregoing reasons,
THE TRIBUNAL AWARDS AS FOLLOWS:
(a) The Respondent THE ISLAMIC REPUBLIC OF IRAN is obligated to pay the Claimant
KENNETH P. YEAGER the sum of thirteen thousand nine hundred sixty six United States
Dollars and forty-five cents (U.S. $13,966.45) plus simple interest at the rate of 10.50 percent
per year (365-day basis) from 17 February 1979 up to and including the date on which the
Escrow Agent instructs the Depositary Bank to effect payment out of the Security Account.
(b) The Tribunal retains jurisdiction over the Claim for funds in the bank account at Bank
Mellat.
(c) The remaining Claims are dismissed.
(d) Each Party shall bear its own costs of arbitration.
These obligations shall be satisfied by payment out of the Security Account established pursuant
to paragraph 7 of the Declaration of the Government of the Democratic and Popular Republic of
Algeria dated 19 January 1981.
This Award is hereby submitted to the President of the Tribunal for notification to the Escrow
Agent.
[omissis]

FN1 See Lillian Byrdine Grimm and The Islamic Republic of Iran, Award No. 25-71-1 (18 Feb. 1983); Manuchehr
Haddadi and The United States of America, Award No. 162-763-3 (31 Jan. 1985); International Systems & Controls
Corp. and Industrial Development and Renovation Organization of Iran, Award No. 256-439-2 (26 Sept. 1986). In K.
Haji-Bagherpour and The Government of the United States, Award No. 23-428-2 (26 Jan. 1983), also relied upon by
the Respondent, however, the Tribunal dismissed the claim for lack of jurisdiction not on the ground that the act
complained of was tortious in nature, but because it was one related to the seizure of the 52 United States nationals
and, therefore, excluded from the Tribunal’s jurisdiction pursuant to paragraph 11 of the General Declaration.
FN2 See Lillian Byrdine Grimm, supra, at pp. 3-4. In the Grimm case, however, the Tribunal held that it had no
jurisdiction, finding that the claim for loss of support, and for mental anguish, grief and suffering brought by the
claimant whose husband was killed in Iran is not one affecting the Claimant’s property rights. Similarly, Manuchehr
Haddadi, supra, was dismissed for lack of jurisdiction because the Claimant had no “property interest” in his son’s
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welfare (which allegedly was diminished due to maltreatment in the United States). The Tribunal in International
Systems & Controls Corp., supra, at paras. 94-95, expressly concurred in the Grimm decision. It is true that it
dismissed the claim for lack of jurisdiction in so far as it was based on “intentional tort.” At the same time, however,
the acts complained of were considered under the concept of “constructive expropriation.” The Tribunal, then, stated:
“The Respondents’ failure to renew a contract or their failure to pay a debt cannot be said to amount to expropriation
. . . .” This reasoning supports the view that a tort may indeed fall within the Tribunal’s jurisdiction provided it affects
property rights in a similar way as an expropriation. See also Alfred W. Short and The Islamic Republic of Iran,
Award No. 312-11135-3, para. 11 (14 July 1987).
FN3 See S. Bakhash, supra, at 58-59 (quoting Ayatollah Khomeini as follows: “the Committees need purging, not
dissolution . . . . As long as corrupt individuals exist, there is need for committees.”). See also B. Rubin, Paved with
Good Intentions: The American Experience in Iran 301 (1980).
FN4 Cf. S. Bakhash, supra, at 63. Eventually, the Revolutionary Guards Corps was also constitutionally recognized.
Article 150 of the Constitution of the Islamic Republic of Iran, ratified on 15 November 1979, states: “The Islamic
Revolutionary Guards Corps, which was established in the early days of the victory of this Revolution, shall continue
to exist in order to carry out its role of the protector of the revolution. The scope of functions and responsibilities of
other armed forces, emphasizing the brotherly cooperation and coordination between them, shall be laid down by
law.” (Translated by Masouduzzafar).
FN5 In William L. Pereira Associates, Iran and Islamic Republic of Iran, Award No. 116-1-3, p. 43 (19 March 1984),
the Tribunal held that Iran must be deemed responsible for the actions of the Revolutionary Guards (after their formal
recognition). Moreover, in the Stephens Case (U.S. v. Mexico), 4 Rep. Int’l Arb. Awards 265, 267 (1927), the
Mexico-United States Claims Commission found acts of groups of a similar nature attributable to the State: “Since
nearly all of the federal troops had been withdrawn from this State and were used farther south to quell this
insurrection, a sort of informal municipal guards organization - at first called “defensas sociales” - had sprung up,
partly to defend peaceful citizens, partly to take the field against the rebellion if necessary. It is difficult to determine
with precision the status of these guards as an irregular auxiliary of the army, the more so as they lacked both
uniforms and insignia; but at any rate they were acting for Mexico or for its political subdivisions.”
FN6 The two figures are exactly equal if one uses the common (albeit slightly inaccurate), formula of: kilograms
divided by 2.2 = pounds.
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[omissis]
VI. THE LAW
A. Article 3 of the Statute (Violations of the Laws or Customs of War)
131. Article 3 of the Statute of the International Tribunal provides as follows:
The International Tribunal shall have the power to prosecute persons violating the laws or
customs of war. Such violations shall include, but not be limited to:
(a) employment of poisonous weapons or other weapons calculated to cause unnecessary
suffering;
(b) wanton destruction of cities, towns or villages, or devastation not justified by military
necessity;
(c) attack, or bombardment, by whatever means, of undefended towns, villages, dwellings, or
buildings;
(d) seizure of, destruction or wilful damage done to institutions dedicated to religion, charity
and education, the arts and sciences, historic monuments and works of art and science;
(e) plunder of public or private property.
132. As interpreted by the Appeals Chamber in the Tadic Jurisdiction Decision, Article 3 has a
very broad scope. It covers any serious violation of a rule of customary international
humanitarian law entailing, under international customary or conventional law, the individual
criminal responsibility of the person breaching the rule. It is immaterial whether the breach
occurs within the context of an international or internal armed conflict.
133. It follows that the list of offences contained in Article 3 is merely illustrative; according to
the interpretation propounded by the Appeals Chamber, and as is clear from the text of Article
3, this provision also covers serious violations of international rules of humanitarian law not
included in that list. In short, more than the other substantive provisions of the Statute, Article 3
constitutes an `umbrella rule’. While the other provisions envisage classes of offences they
indicate in terms, Article 3 makes an open-ended reference to all international rules of
humanitarian law: pursuant to Article 3 serious violations of any international rule of
humanitarian law may be regarded as crimes falling under this provision of the Statute, if the
requisite conditions are met.
B. Torture in International Law
1. International Humanitarian Law
134. Torture in times of armed conflict is specifically prohibited by international treaty law, in
particular by the Geneva Conventions of 1949151 and the two Additional Protocols of 1977.
135. Under the Statute of the International Tribunal, as interpreted by the Appeals Chamber in
the Tadic Jurisdiction Decision, these treaty provisions may be applied as such by the
International Tribunal if it is proved that at the relevant time all the parties to the conflict were
bound by them. In casu, Bosnia and Herzegovina ratified the Geneva Conventions of 1949 and
both Additional Protocols of 1977 on 31 December 1992. Accordingly, at least common article
3 of the Geneva Conventions of 1949 and article 4 of Additional Protocol II, both of which
explicitly prohibit torture, were applicable as minimum fundamental guarantees of treaty law in
the territory of Bosnia and Herzegovina at the time relevant to the Indictment. In addition, in
1992, the parties to the conflict in Bosnia and Herzegovina undertook to observe the most
important provisions of the Geneva Conventions, including those prohibiting torture.154 Thus
undoubtedly the provisions concerning torture applied qua treaty law in the territory of Bosnia
and Herzegovina as between the parties to the conflict.
136. The Trial Chamber also notes that torture was prohibited as a war crime under article 142
of the Penal Code of the Socialist Federal Republic of Yugoslavia, hereafter “SFRY”, and that
the same violation has been made punishable in the Republic of Bosnia and Herzegovina by
virtue of the decree-law of 11 April 1992.
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137. The Trial Chamber does not need to determine whether the Geneva Conventions and the
Additional Protocols passed into customary law in their entirety, as was recently held by the
Constitutional Court of Colombia, or whether, as seems more plausible, only the most important
provisions of these treaties have acquired the status of general international law. In any case, the
proposition is warranted that a general prohibition against torture has evolved in customary
international law. This prohibition has gradually crystallised from the Lieber Code and The
Hague Conventions, in particular articles 4 and 46 of the Regulations annexed to Convention IV
of 1907, read in conjunction with the `Martens clause’ laid down in the Preamble to the same
Convention. Torture was not specifically mentioned in the London Agreement of 8 August 1945
establishing the International Military Tribunal at Nuremberg, hereafter “London Agreement”,
but it was one of the acts expressly classified as a crime against humanity under article II(1)(c)
of Allied Control Council Law No. 10, hereafter “Control Council Law No.10”. As stated
above, the Geneva Conventions of 1949 and the Protocols of 1977 prohibit torture in terms.
138. That these treaty provisions have ripened into customary rules is evinced by various
factors. First, these treaties and in particular the Geneva Conventions have been ratified by
practically all States of the world. Admittedly those treaty provisions remain as such and any
contracting party is formally entitled to relieve itself of its obligations by denouncing the treaty
(an occurrence that seems extremely unlikely in reality); nevertheless the practically universal
participation in these treaties shows that all States accept among other things the prohibition of
torture. In other words, this participation is highly indicative of the attitude of States to the
prohibition of torture. Secondly, no State has ever claimed that it was authorised to practice
torture in time of armed conflict, nor has any State shown or manifested opposition to the
implementation of treaty provisions against torture. When a State has been taken to task because
its officials allegedly resorted to torture, it has normally responded that the allegation was
unfounded, thus expressly or implicitly upholding the prohibition of this odious practice.
Thirdly, the International Court of Justice has authoritatively, albeit not with express reference
to torture, confirmed this custom-creating process: in the Nicaragua case it held that common
article 3 of the 1949 Geneva Conventions, which inter alia prohibits torture against persons
taking no active part in hostilities, is now well-established as belonging to the corpus of
customary international law and is applicable both to international and internal armed
conflicts.161
139. It therefore seems incontrovertible that torture in time of armed conflict is prohibited by a
general rule of international law. In armed conflicts this rule may be applied both as part of
international customary law and - if the requisite conditions are met - qua treaty law, the content
of the prohibition being the same.
140. The treaty and customary rules referred to above impose obligations upon States and other
entities in an armed conflict, but first and foremost address themselves to the acts of individuals,
in particular to State officials or more generally, to officials of a party to the conflict or else to
individuals acting at the instigation or with the consent or acquiescence of a party to the
conflict. Both customary rules and treaty provisions applicable in times of armed conflict
prohibit any act of torture. Those who engage in torture are personally accountable at the
criminal level for such acts. As the International Military Tribunal at Nuremberg put it in
general terms: “Crimes against international law are committed by men, not by abstract entities,
and only by punishing individuals who commit such crimes can the provisions of international
law be enforced”.162 Individuals are personally responsible, whatever their official position,
even if they are heads of State or government ministers: Article 7(2) of the Statute and article
6(2) of the Statute of the International Criminal Tribunal for Rwanda, hereafter “ICTR” are
indisputably declaratory of customary international law.
141. It should be stressed that in international humanitarian law, depending upon the specific
circumstances of each case, torture may be prosecuted as a category of such broad international
crimes as serious violations of humanitarian law, grave breaches of the Geneva Conventions,
crimes against humanity or genocide.
142. Under current international humanitarian law, in addition to individual criminal liability,
State responsibility may ensue as a result of State officials engaging in torture or failing to
prevent torture or to punish torturers. If carried out as an extensive practice of State officials,
torture amounts to a serious breach on a widespread scale of an international obligation of
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essential importance for safeguarding the human being, thus constituting a particularly grave
wrongful act generating State responsibility.
2. International Human Rights Law
143. The prohibition of torture laid down in international humanitarian law with regard to
situations of armed conflict is reinforced by the body of international treaty rules on human
rights: these rules ban torture both in armed conflict and in time of peace. In addition, treaties as
well as resolutions of international organisations set up mechanisms designed to ensure that the
prohibition is implemented and to prevent resort to torture as much as possible.
144. It should be noted that the prohibition of torture laid down in human rights treaties
enshrines an absolute right, which can never be derogated from, not even in time of emergency
(on this ground the prohibition also applies to situations of armed conflicts). This is linked to the
fact, discussed below, that the prohibition on torture is a peremptory norm or jus cogens. This
prohibition is so extensive that States are even barred by international law from expelling,
returning or extraditing a person to another State where there are substantial grounds for
believing that the person would be in danger of being subjected to torture.
145. These treaty provisions impose upon States the obligation to prohibit and punish torture, as
well as to refrain from engaging in torture through their officials. In international human rights
law, which deals with State responsibility rather than individual criminal responsibility, torture
is prohibited as a criminal offence to be punished under national law; in addition, all States
parties to the relevant treaties have been granted, and are obliged to exercise, jurisdiction to
investigate, prosecute and punish offenders. Thus, in human rights law too, the prohibition of
torture extends to and has a direct bearing on the criminal liability of individuals.
146. The existence of this corpus of general and treaty rules proscribing torture shows that the
international community, aware of the importance of outlawing this heinous phenomenon, has
decided to suppress any manifestation of torture by operating both at the interstate level and at
the level of individuals. No legal loopholes have been left.
[omissis]
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[omissis]
B. Discussion
1. The Requirements for the Applicability of Article 2 of the Statute
80. Article 2 of the Statute embraces various disparate classes of offences with their own
specific legal ingredients. The general legal ingredients, however, may be categorised as
follows.
(i) The nature of the conflict. According to the interpretation given by the Appeals Chamber in
its decision on a Defence motion for interlocutory appeal on jurisdiction in the present case,101
the international nature of the conflict is a prerequisite for the applicability of Article 2.
(ii) The status of the victim. Grave breaches must be perpetrated against persons or property
defined as “protected” by any of the four Geneva Conventions of 1949. To establish whether a
person is “protected”, reference must clearly be made to the relevant provisions of those
Conventions.
81. In the instant case it therefore falls to the Appeals Chamber to establish first of all (i) on
what legal conditions armed forces fighting in a prima facie internal armed conflict may be
regarded as acting on behalf of a foreign Power and (ii) whether in the instant case the factual
conditions which are required by law were satisfied.
82. Only if the Appeals Chamber finds that the conflict was international at all relevant times
will it turn to the second question of whether the victims were to be regarded as “protected
persons”.
2. The Nature of the Conflict
83. The requirement that the conflict be international for the grave breaches regime to operate
pursuant to Article 2 of the Statute has not been contested by the parties.
84. It is indisputable that an armed conflict is international if it takes place between two or more
States. In addition, in case of an internal armed conflict breaking out on the territory of a State,
it may become international (or, depending upon the circumstances, be international in character
alongside an internal armed conflict) if (i) another State intervenes in that conflict through its
troops, or alternatively if (ii) some of the participants in the internal armed conflict act on behalf
of that other State.
85. In the instant case, the Prosecution claims that at all relevant times, the conflict was an
international armed conflict between two States, namely Bosnia and Herzegovina (“BH”) on the
one hand, and the FRY on the other. Judge McDonald, in her dissent, also found the conflict to
be international at all relevant times.
86. The Trial Chamber found the conflict to be an international armed conflict between BH and
FRY until 19 May 1992, when the JNA formally withdrew from Bosnia and Herzegovina.104
However, the Trial Chamber did not explicitly state what the nature of the conflict was after 19
May 1992. As the Prosecution points out, “[ t] he Trial Chamber made no express finding on the
classification of the armed conflict between the Bosnian Serb Army (VRS) and the BH after the
VRS was established in May 1992”. Nevertheless, it may be held that the Trial Chamber at least
implicitly considered that after 19 May 1992 the conflict became internal in nature.
87. In the instant case, there is sufficient evidence to justify the Trial Chamber’s finding of fact
that the conflict prior to 19 May 1992 was international in character. The question whether after
19 May 1992 it continued to be international or became instead exclusively internal turns on the
issue of whether Bosnian Serb forces - in whose hands the Bosnian victims in this case found
themselves - could be considered as de iure or de facto organs of a foreign Power, namely the
FRY.
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3. The Legal Criteria for Establishing When, in an Armed Conflict Which is Prima facie
Internal, Armed Forces May Be Regarded as Acting On Behalf of a Foreign Power, Thereby
Rendering the Conflict International
(a) International Humanitarian Law
88. The Prosecution maintains that the alleged perpetrator of crimes must be “sufficiently linked
to a Party to the conflict” in order to come under the jurisdiction of Article 2 of the Statute. It
further contends that “a showing of a demonstrable link between the VRS and the FRY or VJ”
is sufficient. According to the Prosecution, “[s]uch a link could, at most, be proven by a
showing of a general form of control. This legal standard finds support in the provisions of the
Geneva Conventions, the jurisprudence of the trials that followed the Second World War, the
Tribunal’s decisions, the writings of leading publicists, and other authorities.”
89. The Prosecution also contends that the determination of the conditions for considering
whether Article 2 of the Statute is applicable must be made in accordance with the provisions of
the Geneva Conventions and the relevant principles of international humanitarian law. By
contrast, in its opinion the international law of State responsibility has no bearing on the
requirements on grave breaches laid down in the relevant Geneva provisions. According to the
Prosecution “[i]t would lead to absurd results to apply the rules relating to State responsibility to
assist in determining such a question” (i.e. whether certain armed forces are sufficiently related
to a High Contracting Party).
90. Admittedly, the legal solution to the question under discussion might be found in the body
of law that is more directly relevant to the question, namely, international humanitarian law.
This corpus of rules and principles may indeed contain legal criteria for determining when
armed forces fighting in an armed conflict which is prima facie internal may be regarded as
acting on behalf of a foreign Power even if they do not formally possess the status of its organs.
These criteria may differ from the standards laid down in general international law, that is in the
law of State responsibility, for evaluating acts of individuals not having the status of State
officials, but which are performed on behalf of a certain State.
91. The Appeals Chamber will therefore discuss the question at issue first from the viewpoint of
international humanitarian law. In particular, the Appeals Chamber will consider the conditions
under which armed forces fighting against the central authorities of the same State in which they
live and operate may be deemed to act on behalf of another State. In other words, the Appeals
Chamber will identify the conditions under which those forces may be assimilated to organs of a
State other than that on whose territory they live and operate.
92. A starting point for this discussion is provided by the criteria for lawful combatants laid
down in the Third Geneva Convention of 1949. Under this Convention, militias or paramilitary
groups or units may be regarded as legitimate combatants if they form “part of [ the] armed
forces” of a Party to the conflict (Article 4A(1)) or “belong [ ...] “ to a “Party to the conflict”
(Article 4A(2)) and satisfy the other four requirements provided for in Article 4A(2). It is clear
that this provision is primarily directed toward establishing the requirements for the status of
lawful combatants. Nevertheless, one of its logical consequences is that if, in an armed conflict,
paramilitary units “belong” to a State other than the one against which they are fighting, the
conflict is international and therefore serious violations of the Geneva Conventions may be
classified as “grave breaches”.
93. The content of the requirement of “belonging to a Party to the conflict” is far from clear or
precise. The authoritative ICRC Commentary does not shed much light on the matter, for it too
is rather vague. The rationale behind Article 4 was that, in the wake of World War II, it was
universally agreed that States should be legally responsible for the conduct of irregular forces
they sponsor. As the Israeli military court sitting in Ramallah rightly stated in a decision of 13
April 1969 in Kassem et al.:
In view, however, of the experience of two World Wars, the nations of the world found it
necessary to add the fundamental requirement of the total responsibility of Governments for the
operations of irregular corps and thus ensure that there was someone to hold accountable if they
did not act in accordance with the laws and customs of war.
94. In other words, States have in practice accepted that belligerents may use paramilitary units
and other irregulars in the conduct of hostilities only on the condition that those belligerents are
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prepared to take responsibility for any infringements committed by such forces. In order for
irregulars to qualify as lawful combatants, it appears that international rules and State practice
therefore require control over them by a Party to an international armed conflict and, by the
same token, a relationship of dependence and allegiance of these irregulars vis-à-vis that Party
to the conflict. These then may be regarded as the ingredients of the term “belonging to a Party
to the conflict”.
95. The Appeals Chamber thus considers that the Third Geneva Convention, by providing in
Article 4 the requirement of “belonging to a Party to the conflict”, implicitly refers to a test of
control.
96. This conclusion, based on the letter and the spirit of the Geneva Conventions, is borne out
by the entire logic of international humanitarian law. This body of law is not grounded on
formalistic postulates. It is not based on the notion that only those who have the formal status of
State organs, i.e., are members of the armed forces of a State, are duty bound both to refrain
from engaging in violations of humanitarian law as well as - if they are in a position of authority
- to prevent or punish the commission of such crimes. Rather, it is a realistic body of law,
grounded on the notion of effectiveness and inspired by the aim of deterring deviation from its
standards to the maximum extent possible. It follows, amongst other things, that humanitarian
law holds accountable not only those having formal positions of authority but also those who
wield de facto power as well as those who exercise control over perpetrators of serious
violations of international humanitarian law. Hence, in cases such as that currently under
discussion, what is required for criminal responsibility to arise is some measure of control by a
Party to the conflict over the perpetrators.
97. It is nevertheless imperative to specify what degree of authority or control must be wielded
by a foreign State over armed forces fighting on its behalf in order to render international an
armed conflict which is prima facie internal. Indeed, the legal consequences of the
characterisation of the conflict as either internal or international are extremely important.
Should the conflict eventually be classified as international, it would inter alia follow that a
foreign State may in certain circumstances be held responsible for violations of international
law perpetrated by the armed groups acting on its behalf.
(b) The Notion of Control: The Need for International Humanitarian Law to Be Supplemented
by General International Rules Concerning the Criteria for Considering Individuals to be
Acting as De Facto State Organs
98. International humanitarian law does not contain any criteria unique to this body of law for
establishing when a group of individuals may be regarded as being under the control of a State,
that is, as acting as de facto State officials. Consequently, it is necessary to examine the notion
of control by a State over individuals, laid down in general international law, for the purpose of
establishing whether those individuals may be regarded as acting as de facto State officials. This
notion can be found in those general international rules on State responsibility which set out the
legal criteria for attributing to a State acts performed by individuals not having the formal status
of State officials.
(c) The Notion of Control Set Out By the International Court of Justice in Nicaragua
99. In dealing with the question of the legal conditions required for individuals to be considered
as acting on behalf of a State, i.e., as de facto State officials, a high degree of control has been
authoritatively suggested by the International Court of Justice in Nicaragua.
100. The issue brought before the International Court of Justice was whether a foreign State, the
United States, because of its financing, organising, training, equipping and planning of the
operations of organised military and paramilitary groups of Nicaraguan rebels (the so-called
contras) in Nicaragua, was responsible for violations of international humanitarian law
committed by those rebels. The Court held that a high degree of control was necessary for this
to be the case. It required that (i) a Party not only be in effective control of a military or
paramilitary group, but that (ii) the control be exercised with respect to the specific operation in
the course of which breaches may have been committed. The Court went so far as to state that in
order to establish that the United States was responsible for “acts contrary to human rights and
humanitarian law” allegedly perpetrated by the Nicaraguan contras, it was necessary to prove
that the United States had specifically “directed or enforced” the perpetration of those acts.119
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101. As is apparent, and as was rightly stressed by Trial Chamber II in Rajic and restated by the
Prosecution in the instant case,121 the issue brought before the International Court of Justice
revolved around State responsibility; what was at stake was not the criminal culpability of the
contras for serious violations of international humanitarian law, but rather the question of
whether or not the contras had acted as de facto organs of the United States on its request, thus
generating the international responsibility of that State.
(i) Two Preliminary Issues
102.Before examining whether the Nicaragua test is persuasive, the Appeals Chamber must
deal with two preliminary matters which are material to our discussion in the instant case.
103. First, with a view to limiting the scope of the test at issue, the Prosecution has contended
that the criterion for ascertaining State responsibility is different from that necessary for
establishing individual criminal responsibility. In the former case one would have to decide
whether serious violations of international humanitarian law by private individuals may be
attributed to a State because those individuals acted as de facto State officials. In the latter case,
one would have instead to establish whether a private individual may be held criminally
responsible for serious violations of international humanitarian law amounting to “grave
breaches”. Consequently, it has been asserted, the Nicaragua test, while valid within the context
of State responsibility, is immaterial to the issue of individual criminal responsibility for “grave
breaches”. The Appeals Chamber, with respect, does not share this view.
104. What is at issue is not the distinction between the two classes of responsibility. What is at
issue is a preliminary question: that of the conditions on which under international law an
individual may be held to act as a de facto organ of a State. Logically these conditions must be
the same both in the case: (i) where the court’s task is to ascertain whether an act performed by
an individual may be attributed to a State, thereby generating the international responsibility of
that State; and (ii) where the court must instead determine whether individuals are acting as de
facto State officials, thereby rendering the conflict international and thus setting the necessary
precondition for the “grave breaches” regime to apply. In both cases, what is at issue is not the
distinction between State responsibility and individual criminal responsibility. Rather, the
question is that of establishing the criteria for the legal imputability to a State of acts performed
by individuals not having the status of State officials. In the one case these acts, if they prove to
be attributable to a State, will give rise to the international responsibility of that State; in the
other case, they will ensure that the armed conflict must be classified as international.
105. As stated above, international humanitarian law does not include legal criteria regarding
imputability specific to this body of law. Reliance must therefore be had upon the criteria
established by general rules on State responsibility.
106. The second preliminary issue relates to the interpretation of the judgement delivered by the
International Court of Justice in Nicaragua. According to the Prosecution, in that case the Court
applied “both an ‘agency’ test and an ‘effective control’ test”. In the opinion of the Prosecution,
the Court first applied the “agency” test when considering whether the contras could be equated
with United States officials for legal purposes, in order to determine whether the United States
could incur responsibility in general for the acts of the contras. According to the Prosecution
this test was one of dependency, on the one side, and control, on the other. In the opinion of the
Prosecution, the Court then applied the “effective control” test to determine whether the United
States could be held responsible for particular acts committed by the contras in violation of
international humanitarian law. This test hinged on the issuance of specific directives or
instructions concerning the breaches allegedly committed by the contras.
107. The Appeals Chamber considers that the Prosecution’s submissions are based on a
misreading of the judgement of the International Court of Justice and a misapprehension of the
doctrine of State responsibility on which that judgement is grounded.
108. Clearly, the Court did use two tests, but in any case its tests were conceived in a manner
different from what is contended by the Prosecution, and in addition they were to a large extent
set out along the lines dictated by customary international law. Admittedly, in its judgement, the
Court did not always follow a straight line of reasoning (whereas it would seem that a
jurisprudential approach more consonant with customary international law was taken by Judge
Ago in his Separate Opinion). In substance, however, the Court first evaluated those acts which,
“in the submission of Nicaragua, involved the responsibility of the United States in a more

- 89 -

direct manner”. To this end it discussed two categories of individuals and their relative acts or
transactions. First, the Court established whether the individuals concerned were officials of the
United States, in which case their acts were indisputedly imputable to the State. Almost in the
same breath the Court then discussed the different question of whether individuals not having
the status of United States officials but allegedly paid by and acting under the instructions of
United States organs, could legally involve the responsibility of that State. These individuals
were Latin American operatives, the so-called UCLAs (“Unilaterally Controlled Latino
Assets”). The Court then moved to ascertain whether the responsibility of the United States
could arise “in a less direct manner” (to borrow from the phraseology used by the Court). It
therefore set out to determine whether other individuals, the so-called contras, although not
formally officials of the United States, acted in such a way and were so closely linked to that
State that their acts could be legally attributed to it.
109. It would therefore seem that in Nicaragua the Court distinguished between three categories
of individuals. The first comprised those who did have the status of officials: the members of
the Government administration or armed forces of the United States. With regard to these
individuals, the Court clearly started from a basic assumption, which the same Court recently
defined as “a well-established rule of international law”, that a State incurs responsibility for
acts in breach of international obligations committed by individuals who enjoy the status of
organs under the national law of that State or who at least belong to public entities empowered
within the domestic legal system of the State to exercise certain elements of governmental
authority.130 The other two categories embraced individuals who, by contrast, were not formally
organs or agents of the State. There were, first, those individuals not having United States
nationality (the UCLAs) who acted while being in the pay, and on the direct instructions and
under the supervision of United States military or intelligence personnel, to carry out specific
tasks such as the mining of Nicaraguan ports or oil installations. The Court held that their acts
were imputable to the United States, either on account of the fact that, in addition to being paid
by United States agents or officials, they had been given specific instructions by these agents or
officials and had acted under their supervision, or because “agents of the United States” had
“participated in the planning, direction, support and execution” of specific operations (such as
the blowing up of underwater oil pipelines, attacks on oil and storage facilities, etc.). The other
category of individuals lacking the status of United States officials comprised the contras. It
was primarily with regard to the contras that the Court asked itself on what conditions
individuals without the status of State officials could nevertheless engage the responsibility of
the United States as having acted as de facto State organs. It was with respect to the contras that
the Court developed the doctrine of “effective control”.
110. At one stage in the judgement, when dealing with the contras, the Court appeared to lay
down a “dependence and control” test:
What the Court has to determine at this point is whether or not the relationship of the contras to
the United States government was so much one of dependence on the one side and control on
the other that it would be right to equate the contras, for legal purposes, with an organ of the
United States government, or as acting on behalf of that Government.
111. The Prosecution, and Judge McDonald in her dissent, argue that by these words the Court
set out an “agency test”. According to them, the Court only resorted to the “effective control”
standard once it had found no agency relationship between the contras and the United States to
exist, so that the contras could not be considered organs of the United States. The Court,
according to this argument, then considered whether specific operations of the contras could be
attributed to the United States, and the standard it adopted for this attribution was the “effective
control” standard.
112. The Appeals Chamber does not subscribe to this interpretation. Admittedly, in paragraph
115 of the Nicaragua judgement, where “effective control” is mentioned, it is unclear whether
the Court is propounding “effective control” as an alternative test to that of “dependence and
control” set out earlier in paragraph 109, or is instead spelling out the requirements of the same
test. The Appeals Chamber believes that the latter is the correct interpretation. In Nicaragua, in
addition to the “agency” test (properly construed, as shall be seen in the next paragraph, as
being designed to ascertain whether or not an individual has the formal status of a State
official), the Court propounded only the “effective control” test. This conclusion is supported by
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the evidently stringent application of the “effective control” test which the Court used in finding
that the acts of the contras were not imputable to the United States.
113. In contrast with what the Prosecution, in following Judge McDonald’s dissent, has termed
the “agency” test, the Court’s agency test amounts instead to a determination of the status of an
individual as an organ or official (or member of a public entity exercising certain elements of
governmental authority) within the domestic legal order of a particular State. In this regard, it
would seem that the Separate Opinion of Judge Ago relied upon by Judge McDonald and the
Prosecution does not actually support their interpretation.
114. On close scrutiny, and although the distinctions made by the Court might at first sight seem
somewhat unclear, the contention is warranted that in the event, the Court essentially set out two
tests of State responsibility: (i) responsibility arising out of unlawful acts of State officials; and
(ii) responsibility generated by acts performed by private individuals acting as de facto State
organs. For State responsibility to arise under (ii), the Court required that private individuals not
only be paid or financed by a State, and their action be coordinated or supervised by this State,
but also that the State should issue specific instructions concerning the commission of the
unlawful acts in question. Applying this test, the Court concluded that in the circumstances of
the case it was met as far as the UCLAs were concerned (who were paid and supervised by the
United States and in addition acted under their specific instructions). By contrast, the test was
not met as far as the contras were concerned: in their case no specific instructions had been
issued by the United States concerning the violations of international humanitarian law which
they had allegedly perpetrated.
(ii) The Grounds On Which the Nicaragua Test Does Not Seem To Be Persuasive
115. The “effective control” test enunciated by the International Court of Justice was regarded
as correct and upheld by Trial Chamber II in the Judgement. The Appeals Chamber, with
respect, does not hold the Nicaragua test to be persuasive. There are two grounds supporting
this conclusion.
a. The Nicaragua Test Would Not Seem to Be Consonant With the Logic of the Law of State
Responsibility
116. A first ground on which the Nicaragua test as such may be held to be unconvincing is
based on the very logic of the entire system of international law on State responsibility.
117. The principles of international law concerning the attribution to States of acts performed by
private individuals are not based on rigid and uniform criteria. These principles are reflected in
Article 8 of the Draft on State Responsibility adopted on first reading by the United Nations
International Law Commission and, even more clearly, in the text of the same provisions as
provisionally adopted in 1998 by the ILC Drafting Committee. Under this Article, if it is proved
that individuals who are not regarded as organs of a State by its legislation nevertheless do in
fact act on behalf of that State, their acts are attributable to the State. The rationale behind this
rule is to prevent States from escaping international responsibility by having private individuals
carry out tasks that may not or should not be performed by State officials, or by claiming that
individuals actually participating in governmental authority are not classified as State organs
under national legislation and therefore do not engage State responsibility. In other words,
States are not allowed on the one hand to act de facto through individuals and on the other to
disassociate themselves from such conduct when these individuals breach international law. The
requirement of international law for the attribution to States of acts performed by private
individuals is that the State exercises control over the individuals. The degree of control may,
however, vary according to the factual circumstances of each case. The Appeals Chamber fails
to see why in each and every circumstance international law should require a high threshold for
the test of control. Rather, various situations may be distinguished.
118. One situation is the case of a private individual who is engaged by a State to perform some
specific illegal acts in the territory of another State (for instance, kidnapping a State official,
murdering a dignitary or a high-ranking State official, blowing up a power station or, especially
in times of war, carrying out acts of sabotage). In such a case, it would be necessary to show
that the State issued specific instructions concerning the commission of the breach in order to
prove - if only by necessary implication - that the individual acted as a de facto State agent.
Alternatively it would be necessary to show that the State has publicly given retroactive
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approval to the action of that individual. A generic authority over the individual would not be
sufficient to engage the international responsibility of the State. A similar situation may come
about when an unorganised group of individuals commits acts contrary to international law. For
these acts to be attributed to the State it would seem necessary to prove not only that the State
exercised some measure of authority over those individuals but also that it issued specific
instructions to them concerning the performance of the acts at issue, or that it ex post facto
publicly endorsed those acts.
119. To these situations another one may be added, which arises when a State entrusts a private
individual (or group of individuals) with the specific task of performing lawful actions on its
behalf, but then the individuals, in discharging that task, breach an international obligation of
the State (for instance, a private detective is requested by State authorities to protect a senior
foreign diplomat but he instead seriously mistreats him while performing that task). In this case,
by analogy with the rules concerning State responsibility for acts of State officials acting ultra
vires, it can be held that the State incurs responsibility on account of its specific request to the
private individual or individuals to discharge a task on its behalf.
120. One should distinguish the situation of individuals acting on behalf of a State without
specific instructions, from that of individuals making up an organised and hierarchically
structured group, such as a military unit or, in case of war or civil strife, armed bands of
irregulars or rebels. Plainly, an organised group differs from an individual in that the former
normally has a structure, a chain of command and a set of rules as well as the outward symbols
of authority. Normally a member of the group does not act on his own but conforms to the
standards prevailing in the group and is subject to the authority of the head of the group.
Consequently, for the attribution to a State of acts of these groups it is sufficient to require that
the group as a whole be under the overall control of the State.
121. This kind of State control over a military group and the fact that the State is held
responsible for acts performed by a group independently of any State instructions, or even
contrary to instructions, to some extent equates the group with State organs proper. Under the
rules of State responsibility, as restated in Article 10 of the Draft on State Responsibility as
provisionally adopted by the International Law Commission, a State is internationally
accountable for ultra vires acts or transactions of its organs. In other words it incurs
responsibility even for acts committed by its officials outside their remit or contrary to its
behest. The rationale behind this provision is that a State must be held accountable for acts of its
organs whether or not these organs complied with instructions, if any, from the higher
authorities. Generally speaking, it can be maintained that the whole body of international law on
State responsibility is based on a realistic concept of accountability, which disregards legal
formalities and aims at ensuring that States entrusting some functions to individuals or groups
of individuals must answer for their actions, even when they act contrary to their directives.
122. The same logic should apply to the situation under discussion. As noted above, the
situation of an organised group is different from that of a single private individual performing a
specific act on behalf of a State. In the case of an organised group, the group normally engages
in a series of activities. If it is under the overall control of a State, it must perforce engage the
responsibility of that State for its activities, whether or not each of them was specifically
imposed, requested or directed by the State. To a large extent the wise words used by the United
States-Mexico General Claims Commission in the Youmans case with regard to State
responsibility for acts of State military officials should hold true for acts of organised groups
over which a State exercises overall control.
123. What has just been said should not, of course, blur the necessary distinction between the
various legal situations described. In the case envisaged by Article 10 of the Draft on State
Responsibility (as well as in the situation envisaged in Article 7 of the same Draft), State
responsibility objectively follows from the fact that the individuals who engage in certain
internationally wrongful acts possess, under the relevant legislation, the status of State officials
or of officials of a State’s public entity. In the case under discussion here, that of organised
groups, State responsibility is instead the objective corollary of the overall control exercised by
the State over the group. Despite these legal differences, the fact nevertheless remains that
international law renders any State responsible for acts in breach of international law performed
(i) by individuals having the formal status of organs of a State (and this occurs even when these
organs act ultra vires or contra legem), or (ii) by individuals who make up organised groups
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subject to the State’s control. International law does so regardless of whether or not the State
has issued specific instructions to those individuals. Clearly, the rationale behind this legal
regulation is that otherwise, States might easily shelter behind, or use as a pretext, their internal
legal system or the lack of any specific instructions in order to disclaim international
responsibility.
b. The Nicaragua Test is at Variance With Judicial and State Practice
124. There is a second ground - of a similarly general nature as the one just expounded - on
which the Nicaragua test as such may be held to be unpersuasive. This ground is determinative
of the issue. The “effective control” test propounded by the International Court of Justice as an
exclusive and all-embracing test is at variance with international judicial and State practice:
such practice has envisaged State responsibility in circumstances where a lower degree of
control than that demanded by the Nicaragua test was exercised. In short, as shall be seen, this
practice has upheld the Nicaragua test with regard to individuals or unorganised groups of
individuals acting on behalf of States. By contrast, it has applied a different test with regard to
military or paramilitary groups.
125. In cases dealing with members of military or paramilitary groups, courts have clearly
departed from the notion of “effective control” set out by the International Court of Justice (i.e.,
control that extends to the issuance of specific instructions concerning the various activities of
the individuals in question). Thus, for instance, in the Stephens case, the Mexico-United States
General Claims Commission attributed to Mexico acts committed during a civil war by a
member of the Mexican “irregular auxiliary” of the army, which among other things lacked both
uniforms and insignia.142 In this case the Commission did not enquire as to whether or not
specific instructions had been issued concerning the killing of the United States national by that
guard.
126. Similarly, in the Kenneth P. Yeager case, the Iran-United States Claims Tribunal (“Claims
Tribunal”) held that wrongful acts of the Iranian “revolutionary guards” or “revolutionary
Komitehs” vis-à-vis American nationals carried out between 13 and 17 February 1979 were
attributable to Iran (the Claims Tribunal referred in particular to the fact that two members of
the “Guards” had forced the Americans to leave their house in order to depart from Iran, that the
Americans had then been kept inside the Hilton Hotel for three days while the “Guards” manned
the exits, and had subsequently been searched at the airport by other “Guards” who had taken
their money). Iran, the respondent State, had argued that the conduct of those “Guards” was not
attributable to it. It had admitted that “revolutionary guards and Komiteh personnel were
engaged in the maintenance of law and order from January 1979 to months after February 1979
as government police forces rapidly lost control over the situation.” It had asserted, however,
that “these revolutionaries did not operate under the name ‘Revolutionary Komitehs’ or
‘Revolutionary Guards’, and that they were not affiliated with the Provisional Government”.144
In other words, the “Guards” were “not authentic”;145 hence, their conduct was not attributable
to Iran. The Claims Tribunal considered instead that the acts were attributable to Iran because
the “Guards” or “Komitehs” had acted as de facto State organs of Iran. On this point the Claims
Tribunal noted that: “any of Ayatollah Khomeini’s supporters were organised in local
revolutionary committees, so-called Komitehs, which often emerged from the ‘neighbourhood
committees’ formed before the victory of the revolution. These Komitehs served as local
security forces in the immediate aftermath of the revolution. It is reported that they made
arrests, confiscated property, and took people to prisons”.
Under international law Iran cannot, on the one hand, tolerate the exercise of governmental
authority by revolutionary ‘Komitehs’ or ‘Guards’ and at the same time deny responsibility for
wrongful acts committed by them.
127. With specific reference to the action of the “Guards” in the case at issue, the Claims
Tribunal emphasised that the two guards who had forced the Americans to leave their house
were “dressed in everyday clothes, but [wore] distinctive arm bands indicating association with
the new Government, and [were] armed with rifles”. With reference to those who had searched
the Americans at the airport, the Claims Tribunal stressed that “they were performing the
functions of customs, immigration and security officers”. Clearly, those “Guards” made up
organised armed groups performing de facto official functions. They were therefore different
from the Iranian militants who had stormed the United States Embassy in Tehran on 4
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November 1979, with regard to which the International Court of Justice noted that after the
invasion of the Embassy they described themselves as “Muslim Student Followers of the
Imam’s Policy”.149 Be that as it may, what is notable is that the Iran-United States Claims
Tribunal did not enquire as to whether specific instructions had been issued to the “Guards”
with regard to the forced expulsion of Americans. The Claims Tribunal took the same stance in
other cases.
128. A similar approach was adopted by the European Court of Human Rights in Loizidou v.
Turkey (although in this case the question revolved around the possible control of a sovereign
State over a State entity, rather than control by a State over armed forces operating in the
territory of another State). The Court had to determine whether Turkey was responsible for the
continuous denial to the applicant of access to her property in northern Cyprus and the ensuing
loss of control over the property. The respondent State, Turkey, denied that the Court had
jurisdiction, on the grounds that the act complained of was not committed by one of its
authorities but, rather, was attributable to the authorities of the Turkish Republic of Northern
Cyprus (“TRNC”). The Court dismissed these arguments and found that Turkey was
responsible. In reaching the conclusion that the restrictions on the right to property complained
of by the applicant were attributable to Turkey, the Court did not find it necessary to ascertain
whether the Turkish authorities had exercised “detailed” control over the specific “policies and
actions” of the authorities of the “TRNC”. The Court was satisfied by the showing that the local
authorities were under the “effective overall control” of Turkey.
129. A substantially similar stand was recently taken in the Jorgic case by the
Oberlandesgericht of Düsseldorf in a decision of 26 September 1997. With regard to crimes
committed in Bosnia and Herzegovina by Bosnian Serbs, the Court held that the Bosnian Serbs
fighting against the central authorities of Sarajevo had acted on behalf of the FRY. To support
this finding, the court emphasised that Belgrade financed, organised and equipped the Bosnian
Serb army and paramilitary units and that there existed between the JNA and the Bosnian Serbs
“a close personal, organisational and logistical interconnection [Verflechtung]”, which was
considered to be a sufficient basis for regarding the conflict as international. The court did not
enquire as to whether or not the specific acts committed by the accused or other Bosnian Serbs
had been ordered by the authorities of the FRY.
130. Precisely what measure of State control does international law require for organised
military groups? Judging from international case law and State practice, it would seem that for
such control to come about, it is not sufficient for the group to be financially or even militarily
assisted by a State. This proposition is confirmed by the international practice concerning
national liberation movements. Although some States provided movements such as the PLO,
SWAPO or the ANC with a territorial base or with economic and military assistance (short of
sending their own troops to aid them), other States, including those against which these
movements were fighting, did not attribute international responsibility for the acts of the
movements to the assisting States. Nicaragua also supports this proposition, since the United
States, although it aided the contras financially, and otherwise, was not held responsible for
their acts (whereas on account of this financial and other assistance to the contras, the United
States was held by the Court to be responsible for breaching the principle of non-intervention as
well as “its obligation [...] not to use force against another State.” This was clearly a case of
responsibility for the acts of its own organs).
131. In order to attribute the acts of a military or paramilitary group to a State, it must be proved
that the State wields overall control over the group, not only by equipping and financing the
group, but also by coordinating or helping in the general planning of its military activity. Only
then can the State be held internationally accountable for any misconduct of the group.
However, it is not necessary that, in addition, the State should also issue, either to the head or to
members of the group, instructions for the commission of specific acts contrary to international
law.
132. It should be added that courts have taken a different approach with regard to individuals or
groups not organised into military structures. With regard to such individuals or groups, courts
have not considered an overall or general level of control to be sufficient, but have instead
insisted upon specific instructions or directives aimed at the commission of specific acts, or
have required public approval of those acts following their commission.
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133.The Appeals Chamber will mention, first of all, the United States Diplomatic and Consular
Staff in Tehran case. There, the International Court of Justice rightly found that the Iranian
students (who did not comprise an organised armed group) who had stormed the United States
embassy and taken hostage 52 United States nationals, had not initially acted on behalf of Iran,
for the Iranian authorities had not specifically instructed them to perform those acts.
Nevertheless, Iran was held internationally responsible for failing to prevent the attack on the
United States’ diplomatic premises and subsequently to put an end to that attack. Later on, the
Iranian authorities formally approved and endorsed the occupation of the Embassy and the
detention of the United States nationals by the militants and even went so far as to order the
students not to put an end to that occupation. At this stage, according to the Court, the militants
became de facto agents of the Iranian State and their acts became internationally attributable to
that State.
134. The same approach was adopted in 1986 by the International Court itself in Nicaragua
with regard to the UCLAs (which the Court defined as “persons of the nationality of
unidentified Latin American countries”). For specific internationally wrongful acts of these
“persons” to be imputable to the United States, it was deemed necessary by the Court that these
persons not only be paid by United States organs but also act “on the instructions” of those
organs (in addition to their being supervised and receiving logistical support from them).
135. Similar views were propounded in 1987 by the Iran-United States Claims Tribunal in
Short. Iran was not held internationally responsible for the allegedly wrongful expulsion of the
claimant. The Claims Tribunal found that the Iranian “revolutionaries” (armed but not
comprising an organised group) who ordered the claimant’s departure from Iran were not State
organs, nor did Ayatollah Khomeini’s declarations amount to specific incitement to the
“revolutionaries” to expel foreigners.
136. It should be added that State practice also seems to clearly support the approach under
discussion.
137. In sum, the Appeals Chamber holds the view that international rules do not always require
the same degree of control over armed groups or private individuals for the purpose of
determining whether an individual not having the status of a State official under internal
legislation can be regarded as a de facto organ of the State. The extent of the requisite State
control varies. Where the question at issue is whether a single private individual or a group that
is not militarily organised has acted as a de facto State organ when performing a specific act, it
is necessary to ascertain whether specific instructions concerning the commission of that
particular act had been issued by that State to the individual or group in question; alternatively,
it must be established whether the unlawful act had been publicly endorsed or approved ex post
facto by the State at issue. By contrast, control by a State over subordinate armed forces or
militias or paramilitary units may be of an overall character (and must comprise more than the
mere provision of financial assistance or military equipment or training). This requirement,
however, does not go so far as to include the issuing of specific orders by the State, or its
direction of each individual operation. Under international law it is by no means necessary that
the controlling authorities should plan all the operations of the units dependent on them, choose
their targets, or give specific instructions concerning the conduct of military operations and any
alleged violations of international humanitarian law. The control required by international law
may be deemed to exist when a State (or, in the context of an armed conflict, the Party to the
conflict) has a role in organising, coordinating or planning the military actions of the military
group, in addition to financing, training and equipping or providing operational support to that
group. Acts performed by the group or members thereof may be regarded as acts of de facto
State organs regardless of any specific instruction by the controlling State concerning the
commission of each of those acts.
138. Of course, if, as in Nicaragua, the controlling State is not the territorial State where the
armed clashes occur or where at any rate the armed units perform their acts, more extensive and
compelling evidence is required to show that the State is genuinely in control of the units or
groups not merely by financing and equipping them, but also by generally directing or helping
plan their actions.
139. The same substantial evidence is required when, although the State in question is the
territorial State where armed clashes occur, the general situation is one of turmoil, civil strife
and weakened State authority.
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140. Where the controlling State in question is an adjacent State with territorial ambitions on the
State where the conflict is taking place, and the controlling State is attempting to achieve its
territorial enlargement through the armed forces which it controls, it may be easier to establish
the threshold.
141. It should be added that international law does not provide only for a test of overall control
applying to armed groups and that of specific instructions (or subsequent public approval),
applying to single individuals or militarily unorganised groups. The Appeals Chamber holds the
view that international law also embraces a third test. This test is the assimilation of individuals
to State organs on account of their actual behaviour within the structure of a State (and
regardless of any possible requirement of State instructions). Such a test is best illustrated by
reference to certain cases that deserve to be mentioned, if only briefly.
142. The first case is Joseph Kramer et al. (also called the Belsen case), brought before a British
military court sitting at Luneburg (Germany). The Defendants comprised not only some German
staff members of the Belsen and Auschwitz concentration camps but also a number of camp
inmates of Polish nationality and an Austrian Jew “elevated by the camp administrators to
positions of authority over the other internees”. They were inter alia accused of murder and
other offences against the camp inmates. According to the official report on this case:
In meeting the argument that no war crime could be committed by Poles against other Allied
nationals, the Prosecutor said that by identifying themselves with the authorities the Polish
accused had made themselves as much responsible as the S.S. themselves. Perhaps it could be
claimed that by the same process they could be regarded as having approximated to
membership of the armed forces of Germany.
143. Another case is more recent. This is the judgement handed down by the Dutch Court of
Cassation on 29 May 1978 in the Menten case. Menten, a Dutch national who was not formally
a member of the German forces, had been accused of war crimes and crimes against humanity
for having killed a number of civilians, mostly Jews, in Poland, on behalf of German special
forces (SD or Einsatzkommandos). The court found that Menten in fact behaved as a member of
the German forces and consequently was criminally liable for these crimes.
144. Other cases also prove that private individuals acting within the framework of, or in
connection with, armed forces, or in collusion with State authorities may be regarded as de facto
State organs. In these cases it follows that the acts of such individuals are attributed to the State,
as far as State responsibility is concerned, and may also generate individual criminal
responsibility.
145. In the light of the above discussion, the following conclusion may be safely reached. In the
case at issue, given that the Bosnian Serb armed forces constituted a “military organization”, the
control of the FRY authorities over these armed forces required by international law for
considering the armed conflict to be international was overall control going beyond the mere
financing and equipping of such forces and involving also participation in the planning and
supervision of military operations. By contrast, international rules do not require that such
control should extend to the issuance of specific orders or instructions relating to single military
actions, whether or not such actions were contrary to international humanitarian law.
4. The Factual Relationship Between the Bosnian Serb Army and the Army of the FRY
146.The Appeals Chamber has concluded that in general international law, three tests may be
applied for determining whether an individual is acting as a de facto State organ. In the case of
individuals forming part of armed forces or military units, as in the case of any other
hierarchically organised group, the test is that of overall control by the State.
147. It now falls to the Appeals Chamber to establish whether, in the circumstances of the case,
the Yugoslav Army exercised in 1992 the requisite measure of control over the Bosnian Serb
Army. The answer must be in the affirmative.
148. The Appeals Chamber does not see any ground for overturning the factual findings made
in this case by the Trial Chamber and relies on the facts as stated in the Judgement. The
majority and Judge McDonald do not appear to disagree on the facts, which Judge McDonald
also takes as stated in the Judgement, but only on the legal interpretation to be given to those
facts.
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149. Since, however, the Appeals Chamber considers that the Trial Chamber applied an
incorrect standard in evaluating the legal consequences of the relationship between the FRY and
Bosnian Serb forces, the Appeals Chamber must now apply its foregoing analysis to the facts
and draw the necessary legal conclusions therefrom.
150. The Trial Chamber clearly found that even after 19 May 1992, the command structure of
the JNA did not change after it was renamed and redesignated as the VJ. Furthermore, and more
importantly, it is apparent from the decision of the Trial Chamber and more particularly from
the evidence as evaluated by Judge McDonald in her Separate and Dissenting Opinion, that
even after that date the VJ continued to control the Bosnian Serb Army in Bosnia and
Herzegovina, that is the VRS. The VJ controlled the political and military objectives, as well as
the military operations, of the VRS. Two “factors” emphasised in the Judgement need to be
recalled: first, “the transfer to the 1st Krajina Corps, as with other units of the VRS, of former
JNA Officers who were not of Bosnian Serb extraction from their equivalent postings in the
relevant VRS unit’s JNA predecessor” and second, with respect to the VRS, “the continuing
payment of salaries, to Bosnian Serb and non-Bosnian Serb officers alike, by the Government of
the Federal Republic of Yugoslavia (Serbia and Montenegro)”. According to the Trial Chamber,
these two factors did not amount to, or were not indicative of, effective control by Belgrade over
the Bosnian Serb forces. The Appeals Chamber shares instead the views set out by Judge
McDonald in her Separate and Dissenting Opinion, whereby these two factors, in addition to
others shown by the Prosecution, did indicate control.
151. What emerges from the facts which are both uncontested by the Trial Chamber and
mentioned by Judge McDonald (concerning the command and control structure that persisted
after the redesignation of the VRS and the continuous payment of salaries to officers of the
Bosnian Serb army by the FRY) is that the VRS and VJ did not, after May 1992, comprise two
separate armies in any genuine sense. This is further evidenced by the following factors:
(i) The re-organization of the JNA and the change of name did not point to an alteration of
military objectives and strategies. The command structure of the JNA and the re-designation of
a part of the JNA as the VRS, while undertaken to create the appearance of compliance with
international demands, was in fact designed to ensure that a large number of ethnic Serb armed
forces were retained in Bosnia and Herzegovina.
(ii) Over and above the extensive financial, logistical and other assistance and support which
were acknowledged to have been provided by the VJ to the VRS, it was also uncontested by the
Trial Chamber that as a creation of the FRY/VJ, the structures and ranks of the VJ and VRS
were identical, and also that the FRY/VJ directed and supervised the activities and operations of
the VRS. As a result, the VRS reflected the strategies and tactics devised by the FRY/JNA/VJ.
(iii) Elements of the FRY/VJ continued to directly intervene in the conflict in Bosnia and
Herzegovina after 19 May 1992, and were fighting with the VRS and providing critical combat
support to the VRS. While an armed conflict of an international character was held to have
existed only up until 19 May 1992, the Trial Chamber did nevertheless accept that thereafter
“active elements” of the FRY’s armed forces, the Yugoslav Army (VJ), continued to be
involved in an armed conflict with Bosnia and Herzegovina. Much de facto continuity, in terms
of the ongoing hostilities, was therefore observable and there seems to have been little factual
basis for the Trial Chamber’s finding that by 19 May 1992, the FRY/VJ had lost control over
the VRS.
(iv) JNA military operations under the command of Belgrade that had already commenced by
19 May 1992 did not cease immediately and, from a purely practical point of view, it is highly
unlikely that they would have been able to cease overnight in any event.
The creation of the VRS by the FRY/VJ, therefore, did not indicate an intention by Belgrade to
relinquish the control held by the FRY/VJ over the Bosnian Serb army. To the contrary, in fact,
the establishment of the VRS was undertaken to continue the pursuit of the FRY’s own political
and military objectives, and the evidence demonstrates that these objectives were implemented
by military and political operations that were controlled by Belgrade and the JNA/VJ. There is
no evidence to suggest that these objectives changed on 19 May 1992.
152. Taken together, these factors suggest that the relationship between the VJ and VRS cannot
be characterised as one of merely coordinating political and military activities. Even if less
explicit forms of command over military operations were practised and adopted in response to
increased international scrutiny, the link between the VJ and VRS clearly went far beyond mere
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coordination or cooperation between allies and in effect, the renamed Bosnian Serb army still
comprised one army under the command of the General Staff of the VJ in Belgrade. It was
apparent that even after 19 May 1992 the Bosnian Serb army continued to act in pursuance of
the military goals formulated in Belgrade. In this regard, clear evidence of a chain of military
command between Belgrade and Pale was presented to the Trial Chamber and the Trial
Chamber accepted that the VRS Main Staff had links and regular communications with
Belgrade.189 In spite of this, and although the Trial Chamber acknowledged the possibility that
certain members of the VRS may have been specifically charged by the FRY authorities to
commit particular acts or to carry out particular tasks of some kind, it concluded that “without
evidence of orders having been received from Belgrade which circumvented or overrode the
authority of the Corps Commander, those acts cannot be said to have been carried out ‘on behalf
of’ the Federal Republic of Yugoslavia (Serbia and Montenegro).”
153. The Appeals Chamber holds that to have required proof of specific orders circumventing or
overriding superior orders not only applies the wrong test but is also questionable in this
context. A distinguishing feature of the VJ and the VRS was that they possessed shared military
objectives. As a result, it is inherently unlikely that orders from Belgrade circumventing or
overriding the authority of local Corps commanders would have ever been necessary as these
forces were of the same mind; a point that appears to have been virtually conceded by the Trial
Chamber.
154. Furthermore, the Trial Chamber, noting that the pay of all 1st Krajina Corps officers and
presumably of all senior VRS Commanders as former JNA officers continued to be received
from Belgrade after 19 May 1992, acknowledged that a possible conclusion with regard to
individuals, is that payment could well “be equated with control”. The Trial Chamber
nevertheless dismissed such continuity of command structures, logistical organization, strategy
and tactics as being “as much matters of convenience as military necessity” and noted that such
evidence “establishes nothing more than the potential for control inherent in the relationship of
dependency which such financing produced.” In the Appeals Chamber’s view, however, and
while the evidence may not have disclosed the exact details of how the VRS related to the main
command in Belgrade, it is nevertheless important to bear in mind that a clear intention existed
to mask the commanding role of the FRY; a point which was amply demonstrated by the
Prosecution. In the view of the Appeals Chamber, the finding of the Trial Chamber that the
relationship between the FRY/VJ and VRS amounted to cooperation and coordination rather
than overall control suffered from having taken largely at face value those features which had
been put in place intentionally by Belgrade to make it seem as if their links with Pale were as
partners acting only in cooperation with each other. Such an approach is not only flawed in the
specific circumstances of this case, but also potentially harmful in the generality of cases.
Undue emphasis upon the ostensible structures and overt declarations of the belligerents, as
opposed to a nuanced analysis of the reality of their relationship, may tacitly suggest to groups
who are in de facto control of military forces that responsibility for the acts of such forces can
be evaded merely by resort to a superficial restructuring of such forces or by a facile declaration
that the reconstituted forces are henceforth independent of their erstwhile sponsors.
155. Finally, it must be noted that the Trial Chamber found the various forms of assistance
provided to the armed forces of the Republika Srpska by the Government of the FRY to have
been “crucial” to the pursuit of their activities and that “those forces were almost completely
dependent on the supplies of the VJ to carry out offensive operations.” Despite this finding, the
Trial Chamber declined to make a finding of overall control. Much was made of the lack of
concrete evidence of specific instructions. Proof of “effective” control was also held to be
insufficient, on the grounds, once again, that the Trial Chamber lacked explicit evidence of
direct instructions having been issued from Belgrade. However, this finding was based upon the
Trial Chamber having applied the wrong test.
156. As the Appeals Chamber has already pointed out, international law does not require that
the particular acts in question should be the subject of specific instructions or directives by a
foreign State to certain armed forces in order for these armed forces to be held to be acting as de
facto organs of that State. It follows that in the circumstances of the case it was not necessary to
show that those specific operations carried out by the Bosnian Serb forces which were the object
of the trial (the attacks on Kozarac and more generally within opstina Prijedor) had been
specifically ordered or planned by the Yugoslav Army. It is sufficient to show that this Army
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exercised overall control over the Bosnian Serb Forces. This showing has been made by the
Prosecution before the Trial Chamber. Such control manifested itself not only in financial,
logistical and other assistance and support, but also, and more importantly, in terms of
participation in the general direction, coordination and supervision of the activities and
operations of the VRS. This sort of control is sufficient for the purposes of the legal criteria
required by international law.
157. An ex post facto confirmation of the fact that over the years (and in any event between
1992 and 1995) the FRY wielded general control over the Republika Srpska in the political and
military spheres can be found in the process of negotiation and conclusion of the Dayton-Paris
Accord of 1995. Of course, the conclusion of the Dayton-Paris Accord in 1995 cannot constitute
direct proof of the nature of the link that existed between the Bosnian Serb and FRY armies
after May 1992 and hence it is by no means decisive as to the issue of control in this period.
Nevertheless, the Dayton-Paris Accord may be seen as the culmination of a long process. This
process necessitated a dialogue with all political and military forces wielding actual power on
the ground (whether de facto or de iure) and a continuous response to the shifting military and
political fortunes of these forces. The political process leading up to Dayton commenced soon
after the outbreak of hostilities and was ongoing during the key period under examination. To
the extent that its contours were shaped by, and thus reflect, the actual power structures which
persisted in Bosnia and Herzegovina over the course of the conflict, the Dayton-Paris Accord
provides a particular insight into the political, strategic and military realities which prevailed in
Bosnia and Herzegovina up to 1995, and including May 1992. The fact that from 4 August 1994
the FRY appeared to cut off its support to the Republika Srpska because the leadership of the
former had misgivings about the authorities in the latter is not insignificant. Indeed, this
“delinking” served to emphasise the high degree of overall control exercised over the Republika
Srpska by the FRY, for, soon after this cessation of support from the FRY, the Republika Srpska
realised that it had little choice but to succumb to the authority of the FRY. Thus, the DaytonParis Accord may indirectly shed light upon the realities of the command and control structure
that existed over the Bosnian Serb army at the time the VRS and the VJ were ostensibly
delinked, and may also assist the evaluation of whether or not control continued to be exercised
over the Bosnian Serb army by the FRY army thereafter.
158. The Appeals Chamber will now turn to examine the specific features of the Dayton Accord
that are of relevance to this inquiry.
159. By an agreement concluded on 29 August 1995 between the FRY and the Republika
Srpska and referred to in the preamble of the Dayton-Paris Accord, it was provided that a
unified delegation would negotiate at Dayton. This delegation would consist of six persons,
three from the FRY and three from the Republika Srpska. The Delegation was to be chaired by
President Milosevic, who would have a casting vote in case of divided votes. Later on, when it
came to the signing of the various agreements made at Dayton, it emerged again that it was the
FRY that in many respects acted as the international subject wielding authority over the
Republika Srpska. The General Framework Agreement, by which Bosnia and Herzegovina,
Croatia and the FRY endorsed the various annexed Agreements and undertook to respect and
promote the fulfilment of their provisions, was signed by President Milosevic. This signature
had the effect of guaranteeing respect for these commitments by the Republika Srpska.
Furthermore, by a letter of 21 November 1995 addressed to various States (the United States,
Russia, Germany, France and the United Kingdom), the FRY pledged to take “all necessary
steps, consistent with the sovereignty, territorial integrity and political independence of Bosnia
and Herzegovina, to ensure that the Republika Srpska fully respects and complies with the
provisions” of the Agreement on Military Aspects of the Peace Settlement (Annex 1A to the
Dayton-Paris Accord). In addition, the letter by which the Republika Srpska undertook to
comply with the aforementioned Agreement was signed on 21 November 1995 by the Foreign
Minister of the FRY, Mr. Milutinovic, for the Republika Srpska
160. All this would seem to bear out the proposition that in actual fact, at least between 1992
and 1995, overall political and military authority over the Republika Srpska was held by the
FRY (control in this context included participation in the planning and supervision of ongoing
military operations). Indeed, the fact that it was the FRY that had the final say regarding the
undertaking of international commitments by the Republika Srpska, and in addition pledged, at
the end of the conflict, to ensure respect for those international commitments by the Republika
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Srpska, confirms that (i) during the armed conflict the FRY exercised control over that entity,
and (ii) such control persisted until the end of the conflict.
161. This would therefore constitute yet another (albeit indirect) indication of the subordinate
role played vis-à-vis the FRY by the Republika Srpska and its officials in the aforementioned
period, including 1992.
162. The Appeals Chamber therefore concludes that, for the period material to this case (1992),
the armed forces of the Republika Srpska were to be regarded as acting under the overall control
of and on behalf of the FRY. Hence, even after 19 May 1992 the armed conflict in Bosnia and
Herzegovina between the Bosnian Serbs and the central authorities of Bosnia and Herzegovina
must be classified as an international armed conflict.
[omissis]
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[omissis]
B. Merits of the complaint
1. The Court’s assessment of the facts
82. The applicant complained that he had been subjected to various forms of ill-treatment. These
had included being repeatedly punched, kicked, and hit with objects; being forced to kneel
down in front of a young woman to whom an officer had said “Look, you’re going to hear
somebody sing”; having a police officer show him his penis, saying “Here, suck this”, before
urinating over him; being threatened with a blowlamp and then with a syringe; etc. The
applicant also complained that he had been raped with a small black truncheon after being told
“You Arabs enjoy being screwed”. He stressed that his allegations had neither varied nor been
inconsistent during the entire proceedings and submitted that the expert medical reports and the
evidence heard from the doctors who had examined him established a causal link with the
events which had occurred while he had been in police custody and gave credibility to his
allegations.
83. The Commission considered that the medical certificates and reports, drawn up in total
independence by medical practitioners, attested to the large number of blows inflicted on the
applicant and their intensity.
84. In their memorial the Netherlands Government agreed with the Commission’s analysis of
the facts.
85. In their observations in the alternative on the merits of the complaint, the French
Government pointed out that there had not yet been a final ruling in respect of the offences
alleged and that the police officers in question should have the benefit of the presumption of
innocence, in accordance with Article 6 § 2 of the Convention.
86. The Court refers to its established case-law according to which, under the scheme of the
Convention in force prior to 1 November 1998, the establishment and verification of the facts
was primarily a matter for the Commission (former Articles 28 § 1 and 31). Accordingly, it was
only in exceptional circumstances that the Court used its powers in this area. The Court is not,
however, bound by the Commission’s findings of fact and remains free to make its own
appreciation in the light of all the material before it (see, inter alia, the following judgments:
Cruz Varas and Others v. Sweden, 20 March 1991, Series A no. 201, p. 29, § 74; McCann and
Others v. the United Kingdom, 27 September 1995, Series A no. 324, p. 50, § 168; and Aksoy
cited above, p. 2272, § 38).
87. The Court considers that where an individual is taken into police custody in good health but
is found to be injured at the time of release, it is incumbent on the State to provide a plausible
explanation of how those injuries were caused, failing which a clear issue arises under Article 3
of the Convention (see the Tomasi v. France judgment of 27 August 1992, Series A no. 241-A,
pp. 40-41, §§ 108-11, and the Ribitsch v. Austria judgment of 4 December 1995, Series A no.
336, pp. 25-26, § 34). It also points out that in his criminal complaint and application to join the
proceedings as a civil party, Mr Selmouni directed his allegations against the police officers in
question (see paragraph 28 above) and that the issue of their guilt is a matter for the jurisdiction
of the French courts, in particular the criminal courts, alone. Whatever the outcome of the
domestic proceedings, the police officers’ conviction or acquittal does not absolve the
respondent State from its responsibility under the Convention (see the Ribitsch judgment cited
above). It is accordingly under an obligation to provide a plausible explanation of how Mr
Selmouni’s injuries were caused.
88. In the instant case the Court considers that it should accept, in the main, the facts as
established by the Commission, having been satisfied on the basis of the evidence which it has
examined that the Commission could properly reach the conclusion that the applicant’s
allegations were proved beyond reasonable doubt, it being recalled that such proof may follow
from the co-existence of sufficiently strong, clear and concordant inferences (see the Ireland v.
the United Kingdom judgment of 18 January 1978, Series A no. 25, pp. 64-65, § 161, and the
Aydın v. Turkey judgment of 25 September 1997, Reports 1997-VI, p. 1889, § 73). The
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existence of several medical certificates containing precise and concordant information and the
lack of any plausible explanation of how the injuries had been caused justified the
Commission’s conclusion. The Court’s analysis differs, however, from the Commission’s
opinion for two reasons.
Firstly, the Court considers, unlike the Commission, that it is required to rule on those of the
allegations in Mr Selmouni’s statements that are not supported by the medical reports. In that
connection, it notes that in their defence observations the Government, while wishing to
concentrate on the issue of the admissibility of the application, submitted arguments in the
alternative on the seriousness of the facts and the ways in which they might be classified under
Article 3 of the Convention. In those observations the Government debated the seriousness of
the alleged injuries in the light of Dr Garnier’s second report (see paragraph 31 above) and the
report produced by the eye specialist, Dr Biard (see paragraph 46 above). Thus, notwithstanding
these arguments submitted in the alternative, the Government did not at any time contest the
other facts alleged by Mr Selmouni. The Court points out, as a subsidiary consideration, that
those facts were taken as established both by the Criminal Court – excepting the allegations of
rape and loss of visual acuity (see paragraphs 59-61 above) – and by the Versailles Court of
Appeal, excepting the sexual assaults (see paragraph 65 above).
89. Accordingly, the Court is of the opinion that, with regard to the complaint submitted to it,
those facts can be assumed to have been established.
90. The Court considers, however, that it has not been proved that Mr Selmouni was raped, as
the allegation was made too late for it to be proved or disproved by medical evidence (see
paragraph 54 above). Likewise, a causal link could not be established on the basis of the
medical report between the applicant’s alleged loss of visual acuity and the events which
occurred during police custody (see paragraph 46 above).
2. The gravity of the treatment complained of
91. The applicant submitted that the threshold of severity required for the application of Article
3 had been attained in the present case. He considered that the motive for the police officers’
actions had been to obtain a confession, as he had been informed against and the police officers
had been convinced that he was guilty even though the body search and the search of his hotel
room at the time of his arrest had not yielded any evidence. He asserted that, aged 49, he had
never been convicted or even arrested and that he stood by his refusal to admit any involvement
in the drug trafficking being investigated by the police. He contended that the police officers
had deliberately ill-treated him, given their constant questioning by day and, above all, by night.
The applicant submitted that he had been subjected to both physical and mental ill-treatment. In
his view, it was well known that such police practices existed, and that they required
preparation, training and deliberate intent and were designed to obtain a confession or
information. He argued that, in the light of the facts of the case, the severity and cruelty of the
suffering inflicted on him justified classifying the acts as torture within the meaning of Article 3
of the Convention.
92. The Commission considered that the blows inflicted on the applicant had caused him actual
injuries and acute physical and mental suffering. In its opinion, that treatment must have been
inflicted on him deliberately and, moreover, with the aim of obtaining a confession or
information. In the Commission’s view, such treatment, inflicted by one or more State officials
and to which medical certificates bore testimony, was of such a serious and cruel nature that it
could only be described as torture, without it being necessary to give an opinion regarding the
other offences, in particular of rape, alleged by the applicant.
93. In their memorial the Netherlands Government agreed with the Commission’s assessment of
the facts in the light of the provisions of the Convention, and with its conclusion.
94. The French Government pointed to a contradiction between the finding by the Commission,
which noted the “seriousness” of the injuries found by Dr Garnier in his report of 7 December
1991, and the finding by Dr Garnier himself, who concluded in a later report that the injuries
had “no serious features”. The Government also submitted that the eye specialist had concluded
that there was no causal link between the alleged facts and the loss of visual acuity.
In any event, they contended in the light of both the Court’s case-law (see the Ireland v. the
United Kingdom, Tomasi and Aydın judgments cited above) and the circumstances of the case
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that the ill-treatment allegedly inflicted by the police officers did not amount to “torture” within
the meaning of Article 3 of the Convention.
95. The Court reiterates that Article 3 enshrines one of the most fundamental values of
democratic societies. Even in the most difficult circumstances, such as the fight against
terrorism and organised crime, the Convention prohibits in absolute terms torture and inhuman
or degrading treatment or punishment. Unlike most of the substantive clauses of the Convention
and of Protocols Nos. 1 and 4, Article 3 makes no provision for exceptions and no derogation
from it is permissible under Article 15 § 2 even in the event of a public emergency threatening
the life of the nation (see the following judgments: Ireland v. the United Kingdom cited above,
p. 65, § 163; Soering cited above, pp. 34-35, § 88; and Chahal v. the United Kingdom, 15
November 1996, Reports 1996-V, p. 1855, § 79).
96. In order to determine whether a particular form of ill-treatment should be qualified as
torture, the Court must have regard to the distinction, embodied in Article 3, between this notion
and that of inhuman or degrading treatment. As the European Court has previously found, it
appears that it was the intention that the Convention should, by means of this distinction, attach
a special stigma to deliberate inhuman treatment causing very serious and cruel suffering (see
the Ireland v. the United Kingdom judgment cited above, pp. 66-67, § 167).
97. The United Nations Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, which came into force on 26 June 1987, also makes such a
distinction, as can be seen from Articles 1 and 16:
Article 1
“1. For the purposes of this Convention, the term ‘torture’ means any act by which severe pain
or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes
as obtaining from him or a third person information or a confession, punishing him for an act he
or a third person has committed or is suspected of having committed, or intimidating or
coercing him or a third person, or for any reason based on discrimination of any kind, when
such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence
of a public official or other person acting in an official capacity. …”
Article 16, paragraph 1
“1. Each State Party shall undertake to prevent in any territory under its jurisdiction other acts of
cruel, inhuman or degrading treatment or punishment which do not amount to torture as defined
in Article 1, when such acts are committed by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official capacity. In particular, the
obligations contained in Articles 10, 11, 12 and 13 shall apply with the substitution for
references to torture of references to other forms of cruel, inhuman or degrading treatment or
punishment.”
98. The Court finds that all the injuries recorded in the various medical certificates (see
paragraphs 11-15 and 17-20 above) and the applicant’s statements regarding the ill-treatment to
which he had been subjected while in police custody (see paragraphs 18 and 24 above) establish
the existence of physical and – undoubtedly (notwithstanding the regrettable failure to order a
psychological report on Mr Selmouni after the events complained of) – mental pain or suffering.
The course of the events also shows that the pain or suffering was inflicted on the applicant
intentionally for the purpose of, inter alia, making him confess to the offence which he was
suspected of having committed. Lastly, the medical certificates annexed to the case file show
clearly that the numerous acts of violence were directly inflicted by police officers in the
performance of their duties.
99. The acts complained of were such as to arouse in the applicant feelings of fear, anguish and
inferiority capable of humiliating and debasing him and possibly breaking his physical and
moral resistance. The Court therefore finds elements which are sufficiently serious to render
such treatment inhuman and degrading (see the Ireland v. the United Kingdom judgment cited
above, pp. 66-67, § 167, and the Tomasi judgment cited above, p. 42, § 115). In any event, the
Court reiterates that, in respect of a person deprived of his liberty, recourse to physical force
which has not been made strictly necessary by his own conduct diminishes human dignity and is
in principle an infringement of the right set forth in Article 3 (see the Ribitsch judgment cited
above, p. 26, § 38, and the Tekin v. Turkey judgment of 9 June 1998, Reports 1998-IV, pp.
1517-18, § 53).
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100. In other words, it remains to be established in the instant case whether the “pain or
suffering” inflicted on Mr Selmouni can be defined as “severe” within the meaning of Article 1
of the United Nations Convention. The Court considers that this “severity” is, like the
“minimum severity” required for the application of Article 3, in the nature of things, relative; it
depends on all the circumstances of the case, such as the duration of the treatment, its physical
or mental effects and, in some cases, the sex, age and state of health of the victim, etc.
101. The Court has previously examined cases in which it concluded that there had been
treatment which could only be described as torture (see the Aksoy judgment cited above, p.
2279, § 64, and the Aydın judgment cited above, pp. 1891-92, §§ 83-84 and 86). However,
having regard to the fact that the Convention is a “living instrument which must be interpreted
in the light of present-day conditions” (see, among other authorities, the following judgments:
Tyrer v. the United Kingdom, 25 April 1978, Series A no. 26, pp. 15-16, § 31; Soering cited
above, p. 40, § 102; and Loizidou v. Turkey, 23 March 1995, Series A no. 310, pp. 26-27, § 71),
the Court considers that certain acts which were classified in the past as “inhuman and
degrading treatment” as opposed to “torture” could be classified differently in future. It takes
the view that the increasingly high standard being required in the area of the protection of
human rights and fundamental liberties correspondingly and inevitably requires greater firmness
in assessing breaches of the fundamental values of democratic societies.
102. The Court is satisfied that a large number of blows were inflicted on Mr Selmouni.
Whatever a person’s state of health, it can be presumed that such intensity of blows will cause
substantial pain. Moreover, a blow does not automatically leave a visible mark on the body.
However, it can be seen from Dr Garnier’s medical report of 7 December 1991 (see
paragraphs 18-20 above) that the marks of the violence Mr Selmouni had endured covered
almost all of his body.
103. The Court also notes that the applicant was dragged along by his hair; that he was made to
run along a corridor with police officers positioned on either side to trip him up; that he was
made to kneel down in front of a young woman to whom someone said “Look, you’re going to
hear somebody sing”; that one police officer then showed him his penis, saying “Here, suck
this”, before urinating over him; and that he was threatened with a blowlamp and then a syringe
(see paragraph 24 above). Besides the violent nature of the above acts, the Court is bound to
observe that they would be heinous and humiliating for anyone, irrespective of their condition.
104. The Court notes, lastly, that the above events were not confined to any one period of police
custody during which – without this in any way justifying them – heightened tension and
emotions might have led to such excesses. It has been clearly established that Mr Selmouni
endured repeated and sustained assaults over a number of days of questioning (see
paragraphs 11-14 above).
105. Under these circumstances, the Court is satisfied that the physical and mental violence,
considered as a whole, committed against the applicant’s person caused “severe” pain and
suffering and was particularly serious and cruel. Such conduct must be regarded as acts of
torture for the purposes of Article 3 of the Convention.
3. Conclusion
106. There has therefore been a violation of Article 3.
[omissis]
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[omissis]
THE FACTS
I. THE CIRCUMSTANCES OF THE CASE
A. The alleged ill-treatment
9. The applicant made the following allegations concerning the events underlying the dispute
he submitted to the English courts. The Government stated that they were not in a position to
comment on the accuracy of these claims.
10. The applicant, who is a trained pilot, went to Kuwait in 1991 to assist in its defence against
Iraq. During the Gulf War he served as a member of the Kuwaiti Air Force and, after the Iraqi
invasion, he remained behind as a member of the resistance movement. During that period he
came into possession of sex videotapes involving Sheikh Jaber Al-Sabah Al-Saud Al-Sabah
(“the Sheikh”), who is related to the Emir of Kuwait and is said to have an influential position in
Kuwait. By some means these tapes entered general circulation, for which the applicant was
held responsible by the Sheikh.
11. After the Iraqi armed forces were expelled from Kuwait, on or about 2 May 1991, the
Sheikh and two others gained entry to the applicant’s house, beat him and took him at gunpoint
in a government jeep to the Kuwaiti State Security Prison. The applicant was falsely imprisoned
there for several days during which he was repeatedly beaten by security guards. He was
released on 5 May 1991, having been forced to sign a false confession.
12. On or about 7 May 1991 the Sheikh took the applicant at gunpoint in a government car to
the palace of the Emir of Kuwait’s brother. At first the applicant’s head was repeatedly held
underwater in a swimming-pool containing corpses, and he was then dragged into a small room
where the Sheikh set fire to mattresses soaked in petrol, as a result of which the applicant was
seriously burnt.
13. Initially the applicant was treated in a Kuwaiti hospital, and on 17 May 1991 he returned to
England where he spent six weeks in hospital being treated for burns covering 25% of his total
body surface area. He also suffered psychological damage and has been diagnosed as suffering
from a severe form of post-traumatic stress disorder, aggravated by the fact that, once in
England, he received threats warning him not to take action or give publicity to his plight.
B. The civil proceedings
14. On 29 August 1992 the applicant instituted civil proceedings in England for compensation
against the Sheikh and the State of Kuwait in respect of injury to his physical and mental health
caused by torture in Kuwait in May 1991 and threats against his life and well-being made after
his return to the United Kingdom on 17 May 1991. On 15 December 1992 he obtained a default
judgment against the Sheikh.
15. The proceedings were re-issued after an amendment to include two named individuals as
defendants. On 8 July 1993 a deputy High Court judge ex parte gave the applicant leave to
serve the proceedings on the individual defendants. This decision was confirmed in chambers
on 2 August 1993. He was not, however, granted leave to serve the writ on the State of Kuwait.
16. The applicant submitted a renewed application to the Court of Appeal, which was heard ex
parte on 21 January 1994. Judgment was delivered the same day.
The court held, on the basis of the applicant’s allegations, that there were three elements
pointing towards State responsibility for the events in Kuwait: firstly, the applicant had been
taken to a State prison; secondly, government transport had been used on 2 and 7 May 1991;
and, thirdly, in the prison he had been mistreated by public officials. It found that the applicant
had established a good arguable case, based on principles of international law, that Kuwait
should not be afforded immunity under section 1(1) of the State Immunity Act 1978 (“the 1978
Act”: see paragraph 21 below) in respect of acts of torture. In addition, there was medical
evidence indicating that the applicant had suffered damage (post-traumatic stress) while in the
United Kingdom. It followed that the conditions in Order 11 rule 1(f) of the Rules of the
Supreme Court had been satisfied (see paragraph 20 below) and that leave should be granted to
serve the writ on the State of Kuwait.
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17. The Kuwaiti government, after receiving the writ, sought an order striking out the
proceedings. The application was examined inter partes by the High Court on 15 March 1995.
In a judgment delivered the same day the court held that it was for the applicant to show on the
balance of probabilities that the State of Kuwait was not entitled to immunity under the 1978
Act. It was prepared provisionally to accept that the Government were vicariously responsible
for conduct that would qualify as torture under international law. However, international law
could be used only to assist in interpreting lacunae or ambiguities in a statute, and when the
terms of a statute were clear, the statute had to prevail over international law. The clear
language of the 1978 Act bestowed immunity upon sovereign States for acts committed outside
the jurisdiction and, by making express provision for exceptions, it excluded as a matter of
construction implied exceptions. As a result, there was no room for an implied exception for
acts of torture in section 1(1) of the 1978 Act. Moreover, the court was not satisfied on the
balance of probabilities that the State of Kuwait was responsible for the threats made to the
applicant after 17 May 1991. As a result, the exception provided for by section 5 of the 1978
Act could not apply. It followed that the action against the State should be struck out.
18. The applicant appealed and the Court of Appeal examined the case on 12 March 1996. The
court held that the applicant had not established on the balance of probabilities that the State of
Kuwait was responsible for the threats made in the United Kingdom. The important question
was, therefore, whether State immunity applied in respect of the alleged events in Kuwait. Lord
Justice Stuart-Smith finding against the applicant, observed:
“Jurisdiction of the English court in respect of foreign States is governed by the State
Immunity Act 1978. Section 1(1) provides:
‘A State is immune from the jurisdiction of the courts of the United Kingdom except as
provided in the following provisions of this Part of this Act. ...’
... The only relevant exception is section 5, which provides:
‘A State is not immune as respects proceedings in respect of
(a) death or personal injury ... caused by an act or omission in the United Kingdom.’
It is plain that the events in Kuwait do not fall within the exception in section 5, and the
express words of section 1 provide immunity to the First Defendant. Despite this, in what
[counsel] for the Plaintiff acknowledges is a bold submission, he contends that that section
must be read subject to the implication that the State is only granted immunity if it is acting
within the Law of Nations. So that the section reads: ‘A State acting within the Law of
Nations is immune from jurisdiction except as provided ...’
... The argument is ... that international law against torture is so fundamental that it is a jus
cogens, or compelling law, which overrides all other principles of international law,
including the well-established principles of sovereign immunity. No authority is cited for
this proposition. ... At common law, a sovereign State could not be sued at all against its
will in the courts of this country. The 1978 Act, by the exceptions therein set out, marks
substantial inroads into this principle. It is inconceivable, it seems to me, that the
draughtsman, who must have been well aware of the various international agreements about
torture, intended section 1 to be subject to an overriding qualification.
Moreover, authority in the United States at the highest level is completely contrary to
[counsel for the applicant’s] submission. [Lord Justice Stuart-Smith referred to the
judgments of the United States courts, Argentine Republic v. Amerada Hess Shipping
Corporation and Siderman de Blake v. Republic of Argentina, cited in paragraph 23 below,
in both of which the court rejected the argument that there was an implied exception to the
rule of State immunity where the State acted contrary to the Law of Nations.] ... [Counsel]
submits that we should not follow the highly persuasive judgments of the American courts.
I cannot agree.
... A moment’s reflection is enough to show that the practical consequences of the
Plaintiff’s submission would be dire. The courts in the United Kingdom are open to all who
seek their help, whether they are British citizens or not. A vast number of people come to
this country each year seeking refuge and asylum, and many of these allege that they have
been tortured in the country whence they came. Some of these claims are no doubt justified,
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others are more doubtful. Those who are presently charged with the responsibility for
deciding whether applicants are genuine refugees have a difficult enough task, but at least
they know much of the background and surrounding circumstances against which the claim
is made. The court would be in no such position. The foreign States would be unlikely to
submit to the jurisdiction of the United Kingdom court, and in its absence the court would
have no means of testing the claim or making a just determination. ...”
The other two members of the Court of Appeal, Lord Justice Ward and Mr Justice Buckley, also
rejected the applicant’s claim. Lord Justice Ward commented that “there may be no
international forum (other than the forum of the locus delicti to whom a victim of torture will be
understandably reluctant to turn) where this terrible, if established, wrong can receive civil
redress”.
19. On 27 November 1996 the applicant was refused leave to appeal by the House of Lords.
His attempts to obtain compensation from the Kuwaiti authorities via diplomatic channels have
proved unsuccessful.
II. RELEVANT LEGAL MATERIALS
A. Jurisdiction of English courts in civil matters
20. There is no rule under English law requiring a plaintiff to be resident in the United
Kingdom or to be a British national before the English courts can assert jurisdiction over civil
wrongs committed abroad. Under the rules in force at the time the applicant issued proceedings,
the writ could be served outside the territorial jurisdiction with the leave of the court when the
claim fell within one or more of the categories set out in order 11, Rule 1 of the Rules of the
Supreme Court. For present purposes only Rule 1(f) is relevant:
“... service of a writ out of the jurisdiction is permissible with the leave of the court if, in
the action begun by the writ,
...
(f) the claim is founded on a tort and the damage was sustained, or resulted from an act
committed, within the jurisdiction ...”
B. The State Immunity Act 1978
21. The relevant parts of the State Immunity Act 1978 provide:
“1. (1) A State is immune from the jurisdiction of the courts of the United Kingdom
except as provided in the following provisions of this Part of this Act.
...
5. A State is not immune as regards proceedings in respect of(a) death or personal injury;
...
caused by an act or omission in the United Kingdom ...”
C. The Basle Convention
22. The above provision (section 5 of the 1978 Act) was enacted to implement the 1972
European Convention on State Immunity (“the Basle Convention”), a Council of Europe
instrument, which entered into force on 11 June 1976 after its ratification by three States. It has
now been ratified by eight States (Austria, Belgium, Cyprus, Germany, Luxembourg, the
Netherlands, Switzerland and the United Kingdom) and signed by one other State (Portugal).
Article 11 of the Convention provides:
“A Contracting State cannot claim immunity from the jurisdiction of a court of another
Contracting State in proceedings which relate to redress for injury to the person or damage
to tangible property, if the facts which occasioned the injury or damage occurred in the
territory of the State of forum, and if the author of the injury or damage was present in that
territory at the time when those facts occurred.”
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Article 15 of the Basle Convention provides that a Contracting State shall be entitled to
immunity if the proceedings do not fall within the stated exceptions.
D. State immunity in respect of civil proceedings for torture
23. In its Report on Jurisdictional Immunities of States and their Property (1999), the working
group of the International Law Commission (ILC) found that over the preceding decade a
number of civil claims had been brought in municipal courts, particularly in the United States
and United Kingdom, against foreign governments, arising out of acts of torture committed not
in the territory of the forum State but in the territory of the defendant and other States. The
working group of the ILC found that national courts had in some cases shown sympathy for the
argument that States are not entitled to plead immunity where there has been a violation of
human rights norms with the character of jus cogens, although in most cases the plea of
sovereign immunity had succeeded. The working group cited the following cases in this
connection: (United Kingdom) Al-Adsani v. State of Kuwait 100 International Law Reports 465
at 471; (New Zealand) Controller and Auditor General v. Sir Ronald Davidson [1996] 2 New
Zealand Law Reports 278, particularly at 290 (per Cooke P.); Dissenting Opinion of Justice
Wald in (United States) Princz v. Federal Republic of Germany 26 F 3d 1166 (DC Cir. 1994) at
1176-1185; Siderman de Blake v. Republic of Argentina 965 F 2d 699 (9th Cir. 1992);
Argentine Republic v. Amerada Hess Shipping Corporation 488 US 428 (1989); Saudi Arabia v.
Nelson 100 International Law Reports 544.
24. The working group of the ILC did, however, note two recent developments which it
considered gave support to the argument that a State could not plead immunity in respect of
gross human rights violations. One of these was the House of Lords’ judgment in ex parte
Pinochet (No. 3) (see paragraph 34 below). The other was the amendment by the United States
of its Foreign Sovereign Immunities Act (FSIA) to include a new exception to immunity. This
exception, introduced by section 221 of the Anti-Terrorism and Effective Death Penalty Act of
1996, applies in respect of a claim for damages for personal injury or death caused by an act of
torture, extra-judicial killing, aircraft sabotage or hostage-taking, against a State designated by
the Secretary of State as a sponsor of terrorism, where the claimant or victim was a national of
the United States at the time the act occurred.
In its judgment in Flatow v. the Islamic Republic of Iran and Others (76 F. Supp. 2d 16, 18
(D.D.C. 1999)), the District Court for the District of Columbia confirmed that the property of a
foreign State was immune from attachment or execution, unless the case fell within one of the
statutory exceptions, for example that the property was used for commercial activity.
E. The prohibition of torture in Kuwait and under international law
25. The Kuwaiti Constitution provides in Article 31 that “No person shall be put to torture”.
26. Article 5 of the Universal Declaration of Human Rights 1948 states:
“No one shall be subjected to torture or cruel, inhuman or degrading treatment or
punishment.”
27. Article 7 of the International Covenant on Civil and Political Rights 1966 states as relevant:
“No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment.”
28. The United Nations 1975 Declaration on the Protection of All Persons from Being
Subjected to Torture and other Cruel, Inhuman or Degrading Treatment or Punishment provides
in Article 3 that:
“No State may permit or tolerate torture and other cruel inhuman or degrading treatment or
punishment.”
29. In the United Nations Convention against Torture and Other Cruel, Inhuman and Degrading
Treatment or Punishment, adopted on 10 December 1984 (“the UN Convention”), torture is
defined as:
“For the purposes of this Convention, the term ‘torture’ means any act by which severe
pain or suffering, whether physical or mental, is intentionally inflicted on a person for such
purposes as obtaining from him or a third person information or a confession, punishing
him for an act he or a third person has committed or is suspected of having committed or
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coercing him or a third person, or for any reason based on discrimination of any kind, when
such pain or suffering is inflicted by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official capacity. It does not
include pain or suffering arising only from, inherent in or incidental to lawful sanctions.”
The UN Convention requires by Article 2 that each State Party is to take effective legislative,
administrative, judicial or other measures to prevent torture in any territory under its
jurisdiction, and by Article 4 that all acts of torture be made offences under each State’s
criminal law.
30. In its judgment in Prosecutor v. Furundzija (10 December 1998, case no. IT-95-17/I-T,
(1999) 38 International Legal Materials 317), the International Criminal Tribunal for the Former
Yugoslavia observed as follows:
“144. It should be noted that the prohibition of torture laid down in human rights treaties
enshrines an absolute right, which can never be derogated from, not even in time of
emergency ... This is linked to the fact, discussed below, that the prohibition on torture is a
peremptory norm or jus cogens. ... This prohibition is so extensive that States are even
barred by international law from expelling, returning or extraditing a person to another
State where there are substantial grounds for believing that the person would be in danger
of being subjected to torture.
145. These treaty provisions impose upon States the obligation to prohibit and punish
torture, as well as to refrain from engaging in torture through their officials. In international
human rights law, which deals with State responsibility rather than individual criminal
responsibility, torture is prohibited as a criminal offence to be punished under national law;
in addition, all States parties to the relevant treaties have been granted, and are obliged to
exercise, jurisdiction to investigate, prosecute and punish offenders. ...
146. The existence of this corpus of general and treaty rules proscribing torture shows that
the international community, aware of the importance of outlawing this heinous
phenomenon, has decided to suppress any manifestation of torture by operating both at the
interstate level and at the level of individuals. No legal loopholes have been left.
147. There exists today universal revulsion against torture ... . This revulsion, as well as
the importance States attach to the eradication of torture, has led to a cluster of treaty and
customary rules on torture acquiring a particularly high status in the international,
normative system.
...
151. ... the prohibition of torture imposes on States obligations erga omnes, that is,
obligations owed towards all the other members of the international community.
...
153. ... the other major feature of the principle proscribing torture relates to the hierarchy
of rules in the international normative order. Because of the importance of the values it
protects, this principle has evolved into a peremptory norm or jus cogens, that is, a norm
that enjoys a higher rank in the international hierarchy than treaty law and even ‘ordinary’
customary rules. The most conspicuous consequence of this higher rank is that the principle
at issue cannot be derogated from by States through international treaties or local or special
or even general customary rules not endowed with the same normative force.
154. Clearly the jus cogens nature of the prohibition against torture articulates the notion
that the prohibition has now become one of the most fundamental standards of the
international community. ...”
31. Similar statements were made in Prosecutor v. Delacic and Others (16 November 1998,
case no. IT-96-21-T, § 454) and in Prosecutor v. Kunarac (22 February 2001, case nos. IT-9623-T and IT-96-23/1, § 466).
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F. Criminal jurisdiction of the United Kingdom over acts of torture
32. The United Kingdom ratified the UN Convention with effect from 8 December 1988.
33. Section 134 of the Criminal Justice Act 1988, which entered into force on 29 September
1988, made torture, wherever committed, a criminal offence under United Kingdom law triable
in the United Kingdom.
34. In its Regina v. Bow Street Metropolitan Stipendiary Magistrate and Others, ex parte
Pinochet Ugarte (No. 3), judgment of 24 March 1999 [2000] Appeal Cases 147, the House of
Lords held that the former President of Chile, Senator Pinochet, could be extradited to Spain in
respect of charges which concerned conduct that was criminal in the United Kingdom at the
time when it was allegedly committed. The majority of the Law Lords considered that
extraterritorial torture did not become a crime in the United Kingdom until section 134 of the
Criminal Justice Act 1988 came into effect. The majority considered that although under Part II
of the State Immunity Act 1978 a former head of State enjoyed immunity from the criminal
jurisdiction of the United Kingdom for acts done in his official capacity, torture was an
international crime and prohibited by jus cogens (peremptory norms of international law). The
coming into force of the UN Convention (see paragraph 29 above) had created a universal
criminal jurisdiction in all the Contracting States in respect of acts of torture by public officials,
and the States Parties could not have intended that an immunity for ex-heads of State for official
acts of torture would survive their ratification of the UN Convention. The House of Lords (and,
in particular, Lord Millett, at p. 278) made clear that their findings as to immunity ratione
materiae from criminal jurisdiction did not affect the immunity ratione personae of foreign
sovereign States from civil jurisdiction in respect of acts of torture.
THE LAW
I. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION
35. The applicant contended that the United Kingdom had failed to secure his right not to be
tortured, contrary to Article 3 of the Convention read in conjunction with Articles 1 and 13.
Article 3 provides:
“No one shall be subjected to torture or to inhuman or degrading treatment or punishment.”
Article 1 provides:
“The High Contracting Parties shall secure to everyone within their jurisdiction the rights
and freedoms defined in Section I of [the] Convention.”
Article 13 provides:
“Everyone whose rights and freedoms as set forth in [the] Convention are violated shall
have an effective remedy before a national authority notwithstanding that the violation has
been committed by persons acting in an official capacity.”
He submitted that, correctly interpreted, the above provisions taken together required the United
Kingdom to assist one of its citizens in obtaining an effective remedy for torture against another
State. The grant of immunity from civil suit to the State of Kuwait had, however, frustrated this
purpose.
36. The Government submitted that the complaint under Article 3 failed on three grounds. First,
the torture was alleged to have taken place outside the United Kingdom’s jurisdiction. Secondly,
any positive obligation deriving from Articles 1 and 3 could extend only to the prevention of
torture, not to the provision of compensation. Thirdly, the grant of immunity to Kuwait was not
in any way incompatible with the obligations under the Convention.
37. The Court reiterates that the engagement undertaken by a Contracting State under Article 1
of the Convention is confined to “securing” (“reconnaître” in the French text) the listed rights
and freedoms to persons within its own “jurisdiction” (see Soering v. the United Kingdom,
judgment of 7 July 1989, Series A no. 161, pp. 33-34, § 86).
38. It is true that, taken together, Articles 1 and 3 place a number of positive obligations on the
High Contracting Parties, designed to prevent and provide redress for torture and other forms of
ill-treatment. Thus, in A. v. the United Kingdom (judgment of 23 September 1998, Reports of
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Judgments and Decisions 1998-VI, p. 2699, § 22) the Court held that, by virtue of these two
provisions, States are required to take certain measures to ensure that individuals within their
jurisdiction are not subjected to torture or inhuman or degrading treatment or punishment. In
Aksoy v. Turkey (judgment of 18 December 1996, Reports 1996-VI, p. 2287, § 98) it was
established that Article 13 in conjunction with Article 3 impose an obligation on States to carry
out a thorough and effective investigation of incidents of torture, and in Assenov and Others v.
Bulgaria (judgment of 28 October 1998, Reports 1998-VIII, p. 3290, § 102), the Court held that
where an individual raises an arguable claim that he has been seriously ill-treated by the police
or other such agents of the State unlawfully and in breach of Article 3, that provision, read in
conjunction with the State’s general duty under Article 1 of the Convention to “secure to
everyone within their jurisdiction the rights and freedoms defined in ... [the] Convention”,
requires by implication that there should be an effective official investigation. However, in each
case the State’s obligation applies only in relation to ill-treatment allegedly committed within its
jurisdiction.
39. In Soering, cited above, the Court recognised that Article 3 has some, limited,
extraterritorial application, to the extent that the decision by a Contracting State to expel an
individual might engage the responsibility of that State under the Convention, where substantial
grounds had been shown for believing that the person concerned, if expelled, faced a real risk of
being subjected to torture or to inhuman or degrading treatment or punishment in the receiving
country. In the judgment it was emphasised, however, that in so far as any liability under the
Convention might be incurred in such circumstances, it would be incurred by the expelling
Contracting State by reason of its having taken action which had as a direct consequence the
exposure of an individual to proscribed ill-treatment (op. cit., pp. 35-36, § 91).
40. The applicant does not contend that the alleged torture took place within the jurisdiction of
the United Kingdom or that the United Kingdom authorities had any causal connection with its
occurrence. In these circumstances, it cannot be said that the High Contracting Party was under
a duty to provide a civil remedy to the applicant in respect of torture allegedly carried out by the
Kuwaiti authorities.
41. It follows that there has been no violation of Article 3 of the Convention in the present case.
II. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION
42. The applicant alleged that he was denied access to a court in the determination of his claim
against the State of Kuwait and that this constituted a violation of Article 6 § 1 of the
Convention, which provides in its first sentence:
“In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law.”
43. The Government submitted that Article 6 § 1 did not apply to the proceedings, but that,
even if it did, any interference with the right of access to a court was compatible with its
provisions.
A. Applicability of Article 6 § 1 of the Convention
1. Submissions of the parties
44. The Government contended that Article 6 § 1 of the Convention had no applicability in the
present case on a number of grounds. They pointed out that the applicant had not made any
allegation in the domestic courts that the State of Kuwait was responsible for the events of 7
May 1991, when he was severely burned (see paragraph 12 above), and they submitted that it
was not therefore open to him to complain before the European Court of a denial of access to a
court in respect of those alleged events. In addition, they claimed that Article 6 could not extend
to matters outside the State’s jurisdiction, and that as international law required an immunity in
the present case, the facts fell outside the jurisdiction of the national courts and, consequently,
Article 6. Unlike Osman v. the United Kingdom (judgment of 28 October 1998, Reports 1998VIII, pp. 3166-67, § 138), the present case concerned a clear, absolute and consistent
exclusionary rule of English law. Applying the Osman test, the case fell outside the scope of
Article 6.
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45. The applicant accepted that he had not alleged in the first-instance inter partes hearing on
15 March 1995 (see paragraph 17 above) that the State of Kuwait was responsible for the events
of 7 May 1991. He underlined, however, that he had made clear in the Court of Appeal that he
would seek to amend his statement of claim to add those events if the claim for immunity failed
and he believed that he would have been allowed to make the amendment in those
circumstances. As to the jurisdictional point, he observed that torture is a civil wrong in English
law and that the United Kingdom asserts jurisdiction over civil wrongs committed abroad in
certain circumstances (see paragraph 20 above). The domestic courts accepted jurisdiction over
his claims against the individual defendants. His claim against the State of Kuwait was not
defeated because of its nature but because of the identity of the defendant. Thus, in the
applicant’s submission, Article 6 § 1 was applicable.
2. The Court’s assessment
46. The Court reiterates its constant case-law to the effect that Article 6 § 1 does not itself
guarantee any particular content for “civil rights and obligations” in the substantive law of the
Contracting States. It extends only to contestations (disputes) over “civil rights and obligations”
which can be said, at least on arguable grounds, to be recognised under domestic law (see Z and
Others v. the United Kingdom [GC], no. 29392/95, § 87, ECHR 2001-V, and the authorities
cited therein).
47. Whether a person has an actionable domestic claim may depend not only on the substantive
content, properly speaking, of the relevant civil right as defined under national law but also on
the existence of procedural bars preventing or limiting the possibilities of bringing potential
claims to court. In the latter kind of case Article 6 § 1 may be applicable. Certainly the
Convention enforcement bodies may not create by way of interpretation of Article 6 § 1 a
substantive civil right which has no legal basis in the State concerned. However, it would not be
consistent with the rule of law in a democratic society or with the basic principle underlying
Article 6 § 1 – namely that civil claims must be capable of being submitted to a judge for
adjudication – if, for example, a State could, without restraint or control by the Convention
enforcement bodies, remove from the jurisdiction of the courts a whole range of civil claims or
confer immunities from civil liability on large groups or categories of persons (see Fayed v. the
United Kingdom, judgment of 21 September 1994, Series A no. 294-B, pp. 49-50, § 65).
48. The proceedings which the applicant intended to pursue were for damages for personal
injury, a cause of action well known to English law. The Court does not accept the
Government’s submission that the applicant’s claim had no legal basis in domestic law since
any substantive right which might have existed was extinguished by operation of the doctrine of
State immunity. It notes that an action against a State is not barred in limine: if the defendant
State waives immunity, the action will proceed to a hearing and judgment. The grant of
immunity is to be seen not as qualifying a substantive right but as a procedural bar on the
national courts’ power to determine the right.
49. The Court is accordingly satisfied that there existed a serious and genuine dispute over civil
rights. It follows that Article 6 § 1 was applicable to the proceedings in question.
B. Compliance with Article 6 § 1
1. Submissions of the parties
50. The Government contended that the restriction imposed on the applicant’s right of access to
a court pursued a legitimate aim and was proportionate. The 1978 Act reflected the provisions
of the Basle Convention (see paragraph 22 above), which in turn gave expression to universally
applicable principles of public international law and, as the Court of Appeal had found, there
was no evidence of a change in customary international law in this respect. Article 6 § 1 of the
Convention could not be interpreted so as to compel a Contracting State to deny immunity to
and assert jurisdiction over a non-Contracting State. Such a conclusion would be contrary to
international law and would impose irreconcilable obligations on the States that had ratified
both the Convention and the Basle Convention.
There were other, traditional means of redress for wrongs of this kind available to the applicant,
namely diplomatic representations or an inter-State claim.
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51. The applicant submitted that the restriction on his right of access to a court did not serve a
legitimate aim and was disproportionate. The House of Lords in ex parte Pinochet (No. 3) (see
paragraph 34 above) had accepted that the prohibition of torture had acquired the status of a jus
cogens norm in international law and that torture had become an international crime. In these
circumstances there could be no rational basis for allowing sovereign immunity in a civil action
when immunity would not be a defence in criminal proceedings arising from the same facts.
Other than civil proceedings against the State of Kuwait, he complained that there was no
effective means of redress available to him. He had attempted to make use of diplomatic
channels but the Government refused to assist him, and although he had obtained judgment by
default against the Sheikh, the judgment could not be executed because the Sheikh had no
ascertainable recoverable assets in the United Kingdom.
2. The Court’s assessment
52. In Golder v. the United Kingdom (judgment of 21 February 1975, Series A no. 18, pp. 1318, §§ 28-36) the Court held that the procedural guarantees laid down in Article 6 concerning
fairness, publicity and promptness would be meaningless in the absence of any protection for
the pre-condition for the enjoyment of those guarantees, namely, access to a court. It established
this as an inherent aspect of the safeguards enshrined in Article 6, referring to the principles of
the rule of law and the avoidance of arbitrary power which underlie much of the Convention.
Thus, Article 6 § 1 secures to everyone the right to have any claim relating to his civil rights and
obligations brought before a court.
53. The right of access to a court is not, however, absolute, but may be subject to limitations;
these are permitted by implication since the right of access by its very nature calls for regulation
by the State. In this respect, the Contracting States enjoy a certain margin of appreciation,
although the final decision as to the observance of the Convention’s requirements rests with the
Court. It must be satisfied that the limitations applied do not restrict or reduce the access left to
the individual in such a way or to such an extent that the very essence of the right is impaired.
Furthermore, a limitation will not be compatible with Article 6 § 1 if it does not pursue a
legitimate aim and if there is no reasonable relationship of proportionality between the means
employed and the aim sought to be achieved (see Waite and Kennedy v. Germany [GC], no.
26083/94, § 59, ECHR 1999-I).
54. The Court must first examine whether the limitation pursued a legitimate aim. It notes in
this connection that sovereign immunity is a concept of international law, developed out of the
principle par in parem non habet imperium, by virtue of which one State shall not be subject to
the jurisdiction of another State. The Court considers that the grant of sovereign immunity to a
State in civil proceedings pursues the legitimate aim of complying with international law to
promote comity and good relations between States through the respect of another State’s
sovereignty.
55. The Court must next assess whether the restriction was proportionate to the aim pursued. It
reiterates that the Convention has to be interpreted in the light of the rules set out in the Vienna
Convention on the Law of Treaties of 23 May 1969, and that Article 31 § 3 (c) of that treaty
indicates that account is to be taken of “any relevant rules of international law applicable in the
relations between the parties”. The Convention, including Article 6, cannot be interpreted in a
vacuum. The Court must be mindful of the Convention’s special character as a human rights
treaty, and it must also take the relevant rules of international law into account (see, mutatis
mutandis, Loizidou v. Turkey (merits), judgment of 18 December 1996, Reports 1996-VI, p.
2231, § 43). The Convention should so far as possible be interpreted in harmony with other
rules of international law of which it forms part, including those relating to the grant of State
immunity.
56. It follows that measures taken by a High Contracting Party which reflect generally
recognised rules of public international law on State immunity cannot in principle be regarded
as imposing a disproportionate restriction on the right of access to a court as embodied in
Article 6 § 1. Just as the right of access to a court is an inherent part of the fair trial guarantee in
that Article, so some restrictions on access must likewise be regarded as inherent, an example
being those limitations generally accepted by the community of nations as part of the doctrine of
State immunity.
57. The Court notes that the 1978 Act, applied by the English courts so as to afford immunity to
Kuwait, complies with the relevant provisions of the 1972 Basle Convention, which, while
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placing a number of limitations on the scope of State immunity as it was traditionally
understood, preserves it in respect of civil proceedings for damages for personal injury unless
the injury was caused in the territory of the forum State (see paragraph 22 above). Except
insofar as it affects claims for damages for torture, the applicant does not deny that the above
provision reflects a generally accepted rule of international law. He asserts, however, that his
claim related to torture, and contends that the prohibition of torture has acquired the status of a
jus cogens norm in international law, taking precedence over treaty law and other rules of
international law.
58. Following the decision to uphold Kuwait’s claim to immunity, the domestic courts were
never required to examine evidence relating to the applicant’s allegations, which have,
therefore, never been proved. However, for the purposes of the present judgment, the Court
accepts that the ill-treatment alleged by the applicant against Kuwait in his pleadings in the
domestic courts, namely, repeated beatings by prison guards over a period of several days with
the aim of extracting a confession (see paragraph 11 above), can properly be categorised as
torture within the meaning of Article 3 of the Convention (see Selmouni v. France [GC], no.
25803/94, ECHR 1999-V, and Aksoy, cited above).
59. Within the Convention system it has long been recognised that the right under Article 3 not
to be subjected to torture or to inhuman or degrading treatment or punishment enshrines one of
the fundamental values of democratic society. It is an absolute right, permitting of no exception
in any circumstances (see, for example, Aksoy, cited above, p. 2278, § 62, and the cases cited
therein). Of all the categories of ill-treatment prohibited by Article 3, “torture” has a special
stigma, attaching only to deliberate inhuman treatment causing very serious and cruel suffering
(ibid., pp. 2278-79, § 63, and see also the cases referred to in paragraphs 38-39 above).
60. Other areas of public international law bear witness to a growing recognition of the
overriding importance of the prohibition of torture. Thus, torture is forbidden by Article 5 of the
Universal Declaration of Human Rights and Article 7 of the International Covenant on Civil and
Political Rights. The United Nations Convention against Torture and Other Cruel, Inhuman and
Degrading Treatment or Punishment requires, by Article 2, that each State Party should take
effective legislative, administrative, judicial or other measures to prevent torture in any territory
under its jurisdiction, and, by Article 4, that all acts of torture should be made offences under
the State Party’s criminal law (see paragraphs 25-29 above). In addition, there have been a
number of judicial statements to the effect that the prohibition of torture has attained the status
of a peremptory norm or jus cogens. For example, in its judgment of 10 December 1998 in
Furundzija (see paragraph 30 above), the International Criminal Tribunal for the Former
Yugoslavia referred, inter alia, to the foregoing body of treaty rules and held that “[b]ecause of
the importance of the values it protects, this principle [proscribing torture] has evolved into a
peremptory norm or jus cogens, that is, a norm that enjoys a higher rank in the international
hierarchy than treaty law and even ‘ordinary’ customary rules”. Similar statements have been
made in other cases before that tribunal and in national courts, including the House of Lords in
the case of ex parte Pinochet (No. 3) (see paragraph 34 above).
61. While the Court accepts, on the basis of these authorities, that the prohibition of torture has
achieved the status of a peremptory norm in international law, it observes that the present case
concerns not, as in Furundzija and Pinochet, the criminal liability of an individual for alleged
acts of torture, but the immunity of a State in a civil suit for damages in respect of acts of torture
within the territory of that State. Notwithstanding the special character of the prohibition of
torture in international law, the Court is unable to discern in the international instruments,
judicial authorities or other materials before it any firm basis for concluding that, as a matter of
international law, a State no longer enjoys immunity from civil suit in the courts of another
State where acts of torture are alleged. In particular, the Court observes that none of the primary
international instruments referred to (Article 5 of the Universal Declaration of Human Rights,
Article 7 of the International Covenant on Civil and Political Rights and Articles 2 and 4 of the
UN Convention) relates to civil proceedings or to State immunity.
62. It is true that in its Report on Jurisdictional Immunities of States and their Property (see
paragraphs 23-24 above) the working group of the International Law Commission noted, as a
recent development in State practice and legislation on the subject of immunities of States, the
argument increasingly put forward that immunity should be denied in the case of death or
personal injury resulting from acts of a State in violation of human rights norms having the
character of jus cogens, particularly the prohibition on torture. However, as the working group
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itself acknowledged, while national courts had in some cases shown some sympathy for the
argument that States were not entitled to plead immunity where there had been a violation of
human rights norms with the character of jus cogens, in most cases (including those cited by the
applicant in the domestic proceedings and before the Court) the plea of sovereign immunity had
succeeded.
63. The ILC working group went on to note developments, since those decisions, in support of
the argument that a State may not plead immunity in respect of human rights violations: first,
the exception to immunity adopted by the United States in the amendment to the Foreign
Sovereign Immunities Act (FSIA) which had been applied by the United States courts in two
cases; secondly, the ex parte Pinochet (No. 3) judgment in which the House of Lords
“emphasised the limits of immunity in respect of gross human rights violations by State
officials”. The Court does not, however, find that either of these developments provides it with
a firm basis on which to conclude that the immunity of States ratione personae is no longer
enjoyed in respect of civil liability for claims of acts of torture, let alone that it was not enjoyed
in 1996 at the time of the Court of Appeal’s judgment in the present case.
64. As to the amendment to the FSIA, the very fact that the amendment was needed would
seem to confirm that the general rule of international law remained that immunity attached even
in respect of claims of acts of official torture. Moreover, the amendment is circumscribed in its
scope: the offending State must be designated as a State sponsor of acts of terrorism, and the
claimant must be a national of the United States. The effect of the FSIA is further limited in that
after judgment has been obtained, the property of a foreign State is immune from attachment or
execution unless one of the statutory exceptions applies (see paragraph 24 above).
65. As to the ex parte Pinochet (No. 3) judgment (see paragraph 34 above), the Court notes that
the majority of the House of Lords held that, after the UN Convention and even before, the
international prohibition against official torture had the character of jus cogens or a peremptory
norm and that no immunity was enjoyed by a torturer from one Torture Convention State from
the criminal jurisdiction of another. But, as the working group of the ILC itself acknowledged,
that case concerned the immunity ratione materiae from criminal jurisdiction of a former head
of State, who was at the material time physically within the United Kingdom. As the judgments
in the case made clear, the conclusion of the House of Lords did not in any way affect the
immunity ratione personae of foreign sovereign States from the civil jurisdiction in respect of
such acts (see in particular, the judgment of Lord Millett, mentioned in paragraph 34 above). In
so holding, the House of Lords cited with approval the judgments of the Court of Appeal in AlAdsani itself.
66. The Court, while noting the growing recognition of the overriding importance of the
prohibition of torture, does not accordingly find it established that there is yet acceptance in
international law of the proposition that States are not entitled to immunity in respect of civil
claims for damages for alleged torture committed outside the forum State. The 1978 Act, which
grants immunity to States in respect of personal injury claims unless the damage was caused
within the United Kingdom, is not inconsistent with those limitations generally accepted by the
community of nations as part of the doctrine of State immunity.
67. In these circumstances, the application by the English courts of the provisions of the 1978
Act to uphold Kuwait’s claim to immunity cannot be said to have amounted to an unjustified
restriction on the applicant’s access to a court.
It follows that there has been no violation of Article 6 § 1 of the Convention in this case.
FOR THESE REASONS, THE COURT
1. Holds unanimously that there has been no violation of Article 3 of the Convention;
2. Holds by nine votes to eight that there has been no violation of Article 6 § 1 of the
Convention.
[omissis]
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2. The Court’s assessment
32. In the Golder case the Court held that the procedural guarantees laid down in Article 6
concerning fairness, publicity and promptness would be meaningless in the absence of any
protection for the pre-condition for the enjoyment of those guarantees, namely, access to court.
It established this as an inherent aspect of the safeguards enshrined in Article 6, referring to the
principles of the rule of law and the avoidance of arbitrary power which underlie much of the
Convention. Thus, Article 6 § 1 secures to everyone the right to have any claim relating to his
civil rights and obligations brought before a court (see the Golder v. the United Kingdom
judgment of 21 February 1975, Series A no. 18, pp. 13-18, §§ 28-36).
33. The right of access to court is not, however, absolute, but may be subject to limitations;
these are permitted by implication since the right of access by its very nature calls for regulation
by the State. In this respect, the Contracting States enjoy a certain margin of appreciation,
although the final decision as to the observance of the Convention’s requirements rests with the
Court. It must be satisfied that the limitations applied do not restrict or reduce the access left to
the individual in such a way or to such an extent that the very essence of the right is impaired.
Furthermore, a limitation will not be compatible with Article 6 § 1 if it does not pursue a
legitimate aim and if there is no reasonable relationship of proportionality between the means
employed and the aim sought to be achieved (see Waite and Kennedy v. Germany [GC], no.
26083/94, ECHR 1999-I, § 59).
34. The Court must first examine whether the limitation pursued a legitimate aim. It notes in
this connection that sovereign immunity is a concept of international law, developed out of the
principle par in parem non habet imperium, by virtue of which one State shall not be subject to
the jurisdiction of another State. The Court considers that the grant of sovereign immunity to a
State in civil proceedings pursues the legitimate aim of complying with international law to
promote comity and good relations between States through the respect of another State’s
sovereignty.
35. The Court must next assess whether the restriction was proportionate to the aim pursued. It
recalls that the Convention has to be interpreted in the light of the rules set out in the Vienna
Convention of 23 May 1969 on the Law of Treaties, and that Article 31 § 3 (c) of that treaty
indicates that account is to be taken of “any relevant rules of international law applicable in the
relations between the parties”. The Convention, including Article 6, cannot be interpreted in a
vacuum. The Court must be mindful of the Convention’s special character as a human rights
treaty, and it must also take the relevant rules of international law into account (see, mutatis
mutandis, the Loizidou v. Turkey judgment of 18 December 1996, Reports of Judgments and
Decisions 1996-VI, § 43). The Convention should so far as possible be interpreted in harmony
with other rules of international law of which it forms part, including those relating to the grant
of State immunity.
36. It follows that measures taken by a High Contracting Party which reflect generally
recognised rules of public international law on State immunity cannot in principle be regarded
as imposing a disproportionate restriction on the right of access to court as embodied in Article
6 § 1. Just as the right of access to court is an inherent part of the fair trial guarantee in that
Article, so some restrictions on access must likewise be regarded as inherent, an example being
those limitations generally accepted by the community of nations as part of the doctrine of State
immunity.
37. The Court observes that, on the material before it (see paragraphs 16-20, 29 and 31 above),
there appears to be a trend in international and comparative law towards limiting State
immunity in respect of employment-related disputes. However, where the proceedings relate to
employment in a foreign mission or embassy, international practice is divided on the question
whether State immunity continues to apply and, if it does so apply, whether it covers disputes
relating to the contracts of all staff or only more senior members of the mission. Certainly, it
cannot be said that the United Kingdom is alone in holding that immunity attaches to suits by
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employees at diplomatic missions or that, in affording such immunity, the United Kingdom falls
outside any currently accepted international standards.
38. The Court further observes that the proceedings which the applicant wished to bring did not
concern the contractual rights of a current embassy employee, but instead related to alleged
discrimination in the recruitment process. Questions relating to the recruitment of staff to
missions and embassies may by their very nature involve sensitive and confidential issues,
related, inter alia, to the diplomatic and organisational policy of a foreign State. The Court is
not aware of any trend in international law towards a relaxation of the rule of State immunity as
regards issues of recruitment to foreign missions. In this respect, the Court notes that it appears
clearly from the materials referred to above (see paragraph 19) that the International Law
Commission did not intend to exclude the application of State immunity where the subject of
proceedings was recruitment, including recruitment to a diplomatic mission.
39. In these circumstances, the Court considers that, in conferring immunity on the United
States in the present case by virtue of the provisions of the 1978 Act, the United Kingdom
cannot be said to have exceeded the margin of appreciation allowed to States in limiting an
individual’s access to court.
It follows that there has been no violation of Article 6 § 1 in this case.
[omissis]
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B. The Court’s assessment
1. General principles
376. The Court considers that the general principles summarised above (see paragraphs 310-21)
are relevant to the examination of the question whether the applicants come within the
jurisdiction of the Russian Federation.
2. Application of the above principles
377. In the present case, the Court’s task is to determine whether, regard being had to the
principles set forth above (see, in particular, paragraphs 314-16), the Russian Federation can be
held responsible for the alleged violations.
378. The Court notes at the outset that the Russian Federation is the successor State to the
USSR under international law (see paragraph 290 above). It further notes that, when the CIS
was set up, Moldova did not join in exercises by the CIS armed forces and later confirmed that
it did not wish to take part in the military aspect of cooperation within the CIS (see paragraphs
293-94 above).
(a) Before ratification of the Convention by the Russian Federation
379. The Court notes that on 14 November 1991, when the USSR was being broken up, the
young Republic of Moldova asserted a right to the equipment and weapons stocks of the
USSR’s 14th Army which was stationed in its territory (see paragraph 37 above).
It also entered into negotiations with the Russian Federation with a view to the withdrawal of
that army from its territory.
380. The Court observes that during the Moldovan conflict in 1991-92 forces of the 14th Army
(which owed allegiance to the USSR, the CIS and the Russian Federation in turn) stationed in
Transdniestria, an integral part of the territory of the Republic of Moldova, fought with and on
behalf of the Transdniestrian separatist forces. Moreover, large quantities of weapons from the
stores of the 14th Army (which later became the ROG) were voluntarily transferred to the
separatists, who were also able to seize possession of other weapons unopposed by Russian
soldiers (see paragraphs 48-136 above).
The Court notes that from December 1991 onwards the Moldovan authorities systematically
complained, to international bodies among others, of what they called “the acts of aggression”
of the 14th Army against the Republic of Moldova and accused the Russian Federation of
supporting the Transdniestrian separatists.
Regard being had to the principle of States’ responsibility for abuses of authority, it is of no
consequence that, as the Russian Government submitted, the 14th Army did not participate as
such in the military operations between the Moldovan forces and the Transdniestrian insurgents.
381. Throughout the clashes between the Moldovan authorities and the Transdniestrian
separatists, the leaders of the Russian Federation supported the separatist authorities by their
political declarations (see paragraphs 46, 75, 137 and 138 above). The Russian Federation
drafted the broad lines of the ceasefire agreement of 21 July 1992, and moreover signed it as a
party.
382. In the light of all these circumstances, the Court considers that the Russian Federation’s
responsibility is engaged in respect of the unlawful acts committed by the Transdniestrian
separatists, regard being had to the military and political support it gave them to help them set
up the separatist regime and the participation of its military personnel in the fighting. In acting
thus, the authorities of the Russian Federation contributed both militarily and politically to the
creation of a separatist regime in the region of Transdniestria, which is part of the territory of
the Republic of Moldova.
The Court also notes that even after the ceasefire agreement of 21 July 1992 the Russian
Federation continued to provide military, political and economic support to the separatist regime
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(see paragraphs 111-61 above), thus enabling it to survive by strengthening itself and by
acquiring a certain amount of autonomy vis-à-vis Moldova.
383. The Court further notes that in the context of the events mentioned above the applicants
were arrested in June 1992 with the participation of soldiers of the 14th Army (subsequently the
ROG). The first three applicants were then detained on 14th Army premises and guarded by
14th Army troops. During their detention, these three applicants were interrogated and subjected
to treatment which could be considered contrary to Article 3 of the Convention. They were then
handed over into the charge of the Transdniestrian police.
Similarly, after his arrest by soldiers of the 14th Army, the fourth applicant was handed over to
the Transdniestrian separatist police, then detained, interrogated and subjected on police
premises to treatment which could be considered contrary to Article 3 of the Convention.
384. The Court considers that on account of the above events the applicants came within the
jurisdiction of the Russian Federation within the meaning of Article 1 of the Convention,
although at the time when they occurred the Convention was not in force with regard to the
Russian Federation.
This is because the events which gave rise to the responsibility of the Russian Federation must
be considered to include not only the acts in which the agents of that State participated, like the
applicants’ arrest and detention, but also their transfer into the hands of the Transdniestrian
police and regime, and the subsequent ill-treatment inflicted on them by those police, since in
acting in that way the agents of the Russian Federation were fully aware that they were handing
them over to an illegal and unconstitutional regime.
In addition, regard being had to the acts the applicants were accused of, the agents of the
Russian Government knew, or at least should have known, the fate which awaited them.
385. In the Court’s opinion, all of the acts committed by Russian soldiers with regard to the
applicants, including their transfer into the charge of the separatist regime, in the context of the
Russian authorities’ collaboration with that illegal regime, are capable of engaging
responsibility for the acts of that regime.
It remains to be determined whether that responsibility remained engaged and whether it was
still engaged at the time of the ratification of the Convention by the Russian Federation.
(b) After ratification of the Convention by the Russian Federation
386. With regard to the period after ratification of the Convention on 5 May 1998, the Court
notes the following.
387. The Russian army is still stationed in Moldovan territory in breach of the undertakings to
withdraw it completely given by the Russian Federation at the OSCE summits in Istanbul
(1999) and Porto (2001). Although the number of Russian troops stationed in Transdniestria has
in fact fallen significantly since 1992 (see paragraph 131 above), the Court notes that the ROG’s
weapons stocks are still there.
Consequently, in view of the size of this arsenal (see paragraph 131 above), the ROG’s military
importance in the region and its dissuasive influence persist.
388. The Court further observes that by virtue of the agreements between the Russian
Federation, on the one hand, and the Moldovan and Transdniestrian authorities respectively, on
the other (see paragraphs 112-20 and 123 above), the “MRT” authorities were supposed to
acquire the infrastructure and arsenal of the ROG at the time of its total withdrawal. It should be
noted in that connection that the interpretation given by the Russian Government of the term
“local administrative authorities” of the region of Transdniestria, to be found, among other
places, in the agreement of 21 October 1994 (see paragraph 116 above) is different from that put
forward by the Moldovan Government, a fact which enabled the “MRT” regime to acquire that
infrastructure.
389. As regards military relations, the Court notes that the Moldovan delegation to the Joint
Control Commission constantly raised allegations of collusion between the ROG personnel and
the Transdniestrian authorities regarding transfers of weapons to the latter. It notes that the ROG
personnel denied those allegations in the presence of the delegates, declaring that some
equipment could have found its way into the separatists’ hands as a result of thefts.
Taking into account the accusations made against the ROG and the dangerous nature of its
weapons stocks, the Court finds it hard to understand why the ROG troops do not have effective
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legal resources to prevent such transfers or thefts, as is apparent from their witness evidence to
the delegates.
390. The Court attaches particular importance to the financial support enjoyed by the “MRT” by
virtue of the following agreements it has concluded with the Russian Federation:
– the agreement signed on 20 March 1998 between the Russian Federation and the
representative of the “MRT”, which provided for the division between the “MRT” and the
Russian Federation of part of the income from the sale of the ROG’s equipment;
– the agreement of 15 June 2001, which concerned joint work with a view to using armaments,
military technology and ammunition;
– the Russian Federation’s reduction by one hundred million United States dollars of the debt
owed to it by the “MRT”; and
– the supply of Russian gas to Transdniestria on more advantageous financial terms than those
given to the rest of Moldova (see paragraph 156 above).
The Court further notes the information supplied by the applicants and not denied by the
Russian Government to the effect that companies and institutions of the Russian Federation
normally controlled by the State, or whose policy is subject to State authorisation, operating
particularly in the military field, have been able to enter into commercial relations with similar
firms in the “MRT” (see paragraphs 150 and 151 above).
391. The Court also notes that, both before and after 5 May 1998, in the security zone controlled
by the Russian peacekeeping forces, the “MRT” regime continued to deploy its troops illegally
and to manufacture and sell weapons in breach of the agreement of 21 July 1992 (see
paragraphs 99, 100, 150 and 151 above).
392. All of the above proves that the “MRT”, set up in 1991-92 with the support of the Russian
Federation, vested with organs of power and its own administration, remains under the effective
authority, or at the very least under the decisive influence, of the Russian Federation, and in any
event that it survives by virtue of the military, economic, financial and political support given to
it by the Russian Federation.
393. That being so, the Court considers that there is a continuous and uninterrupted link of
responsibility on the part of the Russian Federation for the applicants’ fate, as the Russian
Federation’s policy of support for the regime and collaboration with it continued beyond 5 May
1998, and after that date the Russian Federation made no attempt to put an end to the applicants’
situation brought about by its agents, and did not act to prevent the violations allegedly
committed after 5 May 1998.
Regard being had to the foregoing, it is of little consequence that since 5 May 1998 the agents
of the Russian Federation have not participated directly in the events complained of in the
present application.
394. In conclusion, the applicants therefore come within the “jurisdiction” of the Russian
Federation for the purposes of Article 1 of the Convention and its responsibility is engaged with
regard to the acts complained of.
[omissis]
(b) The other three applicants: conditions of detention and treatment during detention
(i) Mr IvanŃoc
443. The Court notes at the outset that at no time in the proceedings before it have the
respondent Governments denied that the alleged incidents took place.
It further considers that the descriptions given by Mr IvanŃoc are sufficiently precise and are
corroborated by identical assertions repeatedly made by him to his wife and by the evidence
given by other witnesses to the Court’s delegates.
In the light of all the information at its disposal, the Court considers that it can take it as
established that during the applicant’s detention, including that part of it which followed the
Convention’s entry into force with regard to the respondent States, the applicant received a large
number of blows and other ill-treatment, and that at times he was denied food and all forms of
medical assistance in spite of his state of health, which had been weakened by these conditions
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of detention. In particular, the Court draws attention to the persecution and ill-treatment to
which Mr IvanŃoc was subjected in May 1999 after lodging his application to the Court (see
paragraphs 251-52 above), and in 2001, November 2002 and February 2003 (see
paragraphs 254, 256 and 269-72 above).
444. In addition, Mr IvanŃoc has been detained since his conviction in 1993 in solitary
confinement, without contact with other prisoners and without access to newspapers. He is not
permitted to see a lawyer, his only contact with the outside world taking the form of visits and
parcels from his wife, subject to authorisation by the prison authorities when they see fit to give
it.
All these restrictions, which have no legal basis and are imposed at the authorities’ discretion,
are incompatible with a prison regime in a democratic society. They have played their part in
increasing the applicant’s distress and mental suffering.
445. The applicant is detained in an unheated, badly ventilated cell without natural light, and
has not received the treatment required by his state of health, despite a few medical
examinations authorised by the prison authorities. On that subject, the Court refers to the
conclusions in the report produced by the CPT following its visit to Transdniestria in 2000 (see
paragraph 289 above).
446. In the Court’s opinion, such treatment was such as to engender pain or suffering, both
physical and mental, which could only be exacerbated by the applicant’s total isolation and were
calculated to arouse in him feelings of fear, anxiety and vulnerability likely to humiliate and
debase him and break his resistance and will.
In the Court’s opinion, this treatment was inflicted on Mr IvanŃoc intentionally by persons
belonging to the administrative authorities of the “MRT” with the aim of punishing him for the
acts he had allegedly committed.
447. That being so, the Court considers that, taken as a whole and regard being had to its
seriousness, its repetitive nature and its purpose, the treatment inflicted on Mr IvanŃoc has
caused “severe” pain and suffering and was particularly serious and cruel. All these acts must be
considered acts of torture within the meaning of Article 3 of the Convention.
448. As Mr IvanŃoc was detained at the time when the Convention came into force with regard
to the Russian Federation, the latter is responsible, for the reasons set out above (see paragraph
393) on account of his conditions of detention, the treatment inflicted on him and the suffering
caused to him in prison.
Regard being had to the conclusions the Court reached on the question of Moldova’s
responsibility for the acts complained of on account of its failure to discharge its positive
obligations after May 2001 (see paragraph 352 above), Moldova is responsible for a violation of
Article 3 of the Convention with regard to Mr IvanŃoc from that date onwards.
449. In conclusion, as regards Mr IvanŃoc, there has been a violation of Article 3 of the
Convention by the Russian Federation from the time of its ratification of the Convention on 5
May 1998 and by Moldova from May 2001 onwards.
(ii) Mr Leşco and Mr Petrov-Popa
450. The Court notes at the outset that at no time in the proceedings before it have the
respondent Governments denied that the alleged incidents took place.
It further considers that the descriptions given by the witnesses heard, including the applicants
and their wives, are sufficiently precise and are corroborated by other evidence in its possession.
451. Consequently, the Court considers that it can take it as established that during their
detention, including that part of it which followed the Convention’s entry into force with regard
to the two respondent States, Mr Leşco and Mr Petrov-Popa experienced extremely harsh
conditions of detention:
– visits and parcels from their families were subject to the discretionary authorisation of the
prison administration;
– at times they were denied food, or given food unfit for consumption, and most of the time they
were denied all forms of appropriate medical assistance despite their state of health, which had
been weakened by these conditions of detention; and
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– they were not given the dietetically appropriate meals prescribed by their doctors (see
paragraph 265 above).
The Court emphasises also that these conditions have deteriorated since 2001 (see paragraph
254 above).
In addition, Mr Petrov-Popa has been held in solitary confinement since 1993, having no
contact with other prisoners or access to newspapers in his own language (see paragraphs 240,
254 and 255 above).
Both Mr Petrov-Popa and Mr Leşco were denied access to a lawyer until June 2003 (see
paragraph 257 above).
452. In the Court’s opinion, such treatment is such as to engender pain or suffering, both
physical and mental. Taken as a whole and regard being had to its seriousness, the treatment
inflicted on Mr Leşco and Mr Petrov-Popa can be qualified as inhuman and degrading treatment
within the meaning of Article 3 of the Convention.
453. As Mr Leşco and Mr Petrov-Popa were detained at the time when the Convention came
into force with regard to the Russian Federation, the latter is responsible, for the reasons set out
above (see paragraph 393) on account of their conditions of detention, the treatment inflicted on
them and the suffering caused to them in prison.
Regard being had to the conclusions the Court reached on the question of Moldova’s
responsibility for the acts complained of on account of its failure to discharge its positive
obligations after May 2001 (see paragraph 352 above), Moldova is responsible for the violation
of Article 3 of the Convention with regard to Mr Leşco and Mr Petrov-Popa from May 2001
onwards.
454. In conclusion, as regards Mr Leşco and Mr Petrov-Popa, there has been a violation of
Article 3 of the Convention by the Russian Federation from the time of its ratification of the
Convention on 5 May 1998 and by Moldova from May 2001 onwards.
VI. ALLEGED VIOLATION OF ARTICLE 5 OF THE CONVENTION
455. The applicants alleged that their detention had not been lawful and that the court which had
convicted them was not a competent court. They relied on Article 5 § 1 of the Convention, the
relevant part of which provides:
“1. Everyone has the right to liberty and security of person. No one shall be deprived of his
liberty save in the following cases and in accordance with a procedure prescribed by law:
(a) the lawful detention of a person after conviction by a competent court;
...”
456. The Russian Government submitted that the applicants’ allegations had nothing to do with
the Russian Federation and were in any event without foundation.
457. In their observations of 24 October 2000, the Moldovan Government emphasised that the
applicants had been arrested without a warrant and that they had remained for two months in the
cells of the 14th Army headquarters building. At the hearing on 6 June 2001, they stated that
they wished to modify the position they had previously adopted, but did not express an opinion
on the alleged violations.
458. In their third-party intervention, the Romanian Government submitted that the applicants’
detention had no legal basis, since they had been sentenced by an unlawfully constituted court.
Although certain acts of the separatist authorities, such as acts relating to the registration of
births, deaths and marriages, had to be recognised so as not to worsen the situation of the
inhabitants (see the ICJ’s advisory opinion of 21 June 1971 on the legal consequences for States
of the continued presence of South Africa in Namibia notwithstanding Security Council
Resolution 276), that should not apply to all the acts of authorities not recognised by the
international community, otherwise those authorities would be legitimised.
In the present case, the applicants’ conviction had been the result of a flagrant denial of justice,
since they had not had a fair trial before the “Supreme Court of the MRT”.
459. The Court does not have jurisdiction ratione temporis to rule on the question whether the
criminal proceedings in the course of which the applicants were convicted by the “Supreme
Court of the MRT” breached Article 6 of the Convention. In so far as the applicants’ detention
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continued after the dates on which the Convention was ratified by the two respondent States, the
Court nevertheless has jurisdiction to determine whether, thereafter, each of the applicants was
detained “lawfully”, “in accordance with a procedure prescribed by law” and “after conviction
by a competent court” within the meaning of Article 5 § 1 (a) of the Convention.
460. As is well established in the Court’s case-law, the word “tribunal” used in the French text
of Article 5 (court) and other Articles of the Convention, in particular Article 6 (tribunal), refers
in the first place to a body “established by law” satisfying a number of conditions which include
independence, particularly vis-à-vis the executive, impartiality, the duration of its members’
terms of office and guarantees of a judicial procedure (see De Wilde, Ooms and Versyp v.
Belgium, judgment of 18 June 1971, Series A no. 12, p. 41, § 78).
In certain circumstances, a court belonging to the judicial system of an entity not recognised
under international law may be regarded as a tribunal “established by law” provided that it
forms part of a judicial system operating on a “constitutional and legal basis” reflecting a
judicial tradition compatible with the Convention, in order to enable individuals to enjoy the
Convention guarantees (see, mutatis mutandis, Cyprus v. Turkey, cited above, §§ 231 and 23637).
461. The requirement of lawfulness laid down by Article 5 § 1 (a) (“lawful detention” ordered
“in accordance with a procedure prescribed by law”) is not satisfied merely by compliance with
the relevant domestic law; domestic law must itself be in conformity with the Convention,
including the general principles expressed or implied in it, particularly the principle of the rule
of law, which is expressly mentioned in the Preamble to the Convention. The notion underlying
the expression “in accordance with a procedure prescribed by law” is one of fair and proper
procedure, namely that any measure depriving a person of his liberty should issue from and be
executed by an appropriate authority and should not be arbitrary (see, among other authorities,
Winterwerp v. the Netherlands, judgment of 24 October 1979, Series A no. 33, pp. 19-20, § 45).
In addition, as the purpose of Article 5 is to protect the individual from arbitrariness (see,
among other authorities, Stafford v. the United Kingdom [GC], no. 46295/99, § 63, ECHR 2002IV), a “conviction” cannot be the result of a flagrant denial of justice (see, mutatis mutandis,
Drozd and Janousek v. France and Spain, judgment of 26 June 1992, Series A no. 240, pp. 3435, § 110).
The Court also refers to its conclusions under Article 3 of the Convention regarding the nature
of the proceedings in the “Supreme Court of the MRT” (see paragraph 436 above).
462. The Court accordingly finds that none of the applicants was convicted by a “court”, and
that a sentence of imprisonment passed by a judicial body such as the “Supreme Court of the
MRT” at the close of proceedings like those conducted in the present case cannot be regarded as
“lawful detention” ordered “in accordance with a procedure prescribed by law”.
463. That being so, the deprivation of liberty suffered by the applicants during the period
covered by the Court’s jurisdiction ratione temporis in respect of the respondent States (namely,
as regards Mr Ilaşcu, from 12 September 1997 to 5 May 2001 for Moldova, and from 5 May
1998 to 5 May 2001 for Russia and, as regards the other applicants, from the date of ratification
by each of the respondent States to the present date) cannot satisfy the conditions laid down in
paragraph 1 (a) of Article 5 of the Convention.
It follows that there was a violation of Article 5 § 1 of the Convention until May 2001 as
regards Mr Ilaşcu, and that there has been and continues to be a violation of that provision as
regards the three applicants still being detained.
464. Having regard to the fact that the applicants were detained at the time of the Convention’s
entry into force with regard to the Russian Federation, and taking into account its findings
above (see paragraph 393), the Court concludes that the conduct constituting a violation of
Article 5 is imputable to the Russian Federation as regards all the applicants.
Taking into account its conclusion above (see paragraph 352) that the responsibility of the
Republic of Moldova by virtue of its positive obligations could be engaged from May 2001, the
Court finds that there has been no violation of Article 5 of the Convention by Moldova as
regards Mr Ilaşcu. On the other hand, there has been a violation of that provision by Moldova as
regards the other three applicants.
[omissis]
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IV. The applicable law: the Convention on the Prevention and Punishment of the Crime of
Genocide
(1) The Convention in brief
[omissis]

147. The jurisdiction of the Court in this case is based solely on Article IX of the Convention.
All the other grounds of jurisdiction invoked by the Applicant were rejected in the 1996
Judgment on jurisdiction (I.C.J. Reports 1996 (II), pp. 617-621, paras. 35-41). It follows that the
Court may rule only on the disputes between the Parties to which that provision refers. The
Parties disagree on whether the Court finally decided the scope and meaning of that provision in
its 1996 Judgment and, if it did not, on the matters over which the Court has jurisdiction under
that provision. The Court rules on those two matters in following sections of this Judgment. It
has no power to rule on alleged breaches of other obligations under international law, not
amounting to genocide, particularly those protecting human rights in armed conflict. That is so
even if the alleged breaches are of obligations under peremptory norms, or of obligations which
protect essential humanitarian values, and which may be owed erga omnes.
[omissis]
(4) The obligations imposed by the Convention on the Contracting Parties
155. The Applicant, in the words of its Agent, contends that “[t]his case is about State
responsibility and seeks to establish the responsibilities of a State which, through its leadership,
through its organs, committed the most brutal violations of one of the most sacred instruments
of international law”. The Applicant has emphasized that in its view, the Genocide Convention
“created a universal, treaty-based concept of State responsibility”, and that “[i]t is State
responsibility for genocide that this legal proceeding is all about”. It relies in this respect on
Article IX of the Convention, which, it argues, “quite explicitly impose[s] on States a direct
responsibility themselves not to commit genocide or to aid in the commission of genocide”. As
to the obligation of prevention under Article I, a breach of that obligation, according to the
Applicant, “is established . it might be said is ‘eclipsed’ . by the fact that [the Respondent] is
itself responsible for the genocide committed; . . . a State which commits genocide has not
fulfilled its commitment to prevent it” (emphasis in the original). The argument moves on from
alleged breaches of Article I to “violations [by the Respondent] of its obligations under Article
III . . . to which express reference is made in Article IX, violations which stand at the heart of
our case. This fundamental provision establishes the obligations whose violation engages the
responsibility of States parties.” It follows that, in the contention of the Applicant, the Court has
jurisdiction under Article IX over alleged violations by a Contracting Party of those obligations.
156. The Respondent contends to the contrary that “the Genocide Convention does not provide
for the responsibility of States for acts of genocide as such. The duties prescribed by the
Convention relate to ‘the prevention and punishment of the crime of genocide’ when this crime
is committed by individuals: and the provisions of Articles V and VI [about enforcement and
prescription] . . . make this abundantly clear.”
It argues that the Court therefore does not have jurisdiction ratione materiae under Article IX;
and continues: “[t]hese provisions [Articles I, V, VI and IX] do not extend to the responsibility
of a Contracting Party as such for acts of genocide but [only] to responsibility for failure to
prevent or to punish acts of genocide committed by individuals within its territory or . . . its
control”.
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The sole remedy in respect of that failure would, in the Respondent’s view, be a declaratory
judgment.
157. As a subsidiary argument, the Respondent also contended that “for a State to be
responsible under the Genocide Convention, the facts must first be established. As genocide is a
crime, it can only be established in accordance with the rules of criminal law, under which the
first requirement to be met is that of individual responsibility. The State can incur responsibility
only when the existence of genocide has been established beyond all reasonable doubt. In
addition, it must then be shown that the person who committed the genocide can engage the
responsibility of the State . . .”
(This contention went on to mention responsibility based on breach of the obligation to prevent
and punish, matters considered later in this Judgment.)
158. The Respondent has in addition presented what it refers to as “alternative arguments
concerning solely State responsibility for breaches of Articles II and III”. Those arguments
addressed the necessary conditions, especially of intent, as well as of attribution. When
presenting those alternative arguments, counsel for the Respondent repeated the principal
submission set out above that “the Convention does not suggest in any way that States
themselves can commit genocide”.
159. The Court notes that there is no disagreement between the Parties that the reference in
Article IX to disputes about “the responsibility of a State” as being among the disputes relating
to the interpretation, application or fulfilment of the Convention which come within the Court’s
jurisdiction, indicates that provisions of the Convention do impose obligations on States in
respect of which they may, in the event of breach, incur responsibility. Articles V, VI and VII
requiring legislation, in particular providing effective penalties for persons guilty of genocide
and the other acts enumerated in Article III, and for the prosecution and extradition of alleged
offenders are plainly among them. Because those provisions regulating punishment also have a
deterrent and therefore a preventive effect or purpose, they could be regarded as meeting and
indeed exhausting the undertaking to prevent the crime of genocide stated in Article I and
mentioned in the title. On that basis, in support of the Respondent’s principal position, that
Article would rank as merely hortatory, introductory or purposive and as preambular to those
specific obligations. The remaining specific provision, Article VIII about competent organs of
the United Nations taking action, may be seen as completing the system by supporting both
prevention and suppression, in this case at the political level rather than as a matter of legal
responsibility.
160. The Court observes that what obligations the Convention imposes upon the parties to it
depends on the ordinary meaning of the terms of the Convention read in their context and in the
light of its object and purpose. To confirm the meaning resulting from that process or to remove
ambiguity or obscurity or a manifestly absurd or unreasonable result, the supplementary means
of interpretation to which recourse may be had include the preparatory work of the Convention
and the circumstances of its conclusion. Those propositions, reflected in Articles 31 and 32 of
the Vienna Convention on the Law of Treaties, are well recognized as part of customary
international law: see Legal Consequences of the Construction of a Wall in Occupied
Palestinian Territory, Advisory Opinion, I.C.J. Reports 2004, p. 174, para. 94; case concerning
Avena and Other Mexican Nationals (Mexico v. United States of America), Judgment, I.C.J.
Reports 2004, p. 48, para. 83; LaGrand (Germany v. United States of America), Judgment,
I.C.J. Reports 2001, p. 501, para. 99; and Sovereignty over Pulau Ligitan and Pulau Sipadan
(Indonesia/Malaysia), Judgment, I.C.J. Reports 2002, p. 645, para. 37, and the other cases
referred to in those decisions.
161. To determine what are the obligations of the Contracting Parties under the Genocide
Convention, the Court will begin with the terms of its Article I. It contains two propositions.
The first is the affirmation that genocide is a crime under international law. That affirmation is
to be read in conjunction with the declaration that genocide is a crime under international law,
unanimously adopted by the General Assembly two years earlier in its resolution 96 (I), and
referred to in the Preamble to the Convention (paragraph 142, above). The affirmation
recognizes the existing requirements of customary international law, a matter emphasized by the
Court in 1951: “The origins of the Convention show that it was the intention of the United
Nations to condemn and punish genocide as ‘a crime under international law’ involving a denial
of the right of existence of entire human groups, a denial which shocks the conscience of
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mankind and results in great losses to humanity, and which is contrary to moral law and to the
spirit and aims of the United Nations (Resolution 96 (I) of the General Assembly, December
11th 1946). The first consequence arising from this conception is that the principles underlying
the Convention are principles which are recognized by civilized nations as binding on States,
even without any conventional obligation. A second consequence is the universal character both
of the condemnation of genocide and of the co-operation required ‘in order to liberate mankind
from such an odious scourge’ (Preamble to the Convention) . . . The objects of such a
convention must also be considered. The Convention was manifestly adopted for a purely
humanitarian and civilizing purpose. It is indeed difficult to imagine a convention that might
have this dual character to a greater degree, since its object on the one hand is to safeguard the
very existence of certain human groups and on the other to confirm and endorse the most
elementary principles of morality.” (Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide, Advisory Opinion, I.C.J. Reports 1951, p. 23.)
Later in that Opinion, the Court referred to “the moral and humanitarian principles which are its
basis” (ibid., p. 24). In earlier phases of the present case the Court has also recalled resolution
96 (I) (I.C.J. Reports 1993, p. 23; see also pp. 348 and 440) and has quoted the 1951 statement
(I.C.J. Reports 1996 (II), p. 616). The Court reaffirmed the 1951 and 1996 statements in its
Judgment of 3 February 2006 in the case concerning Armed Activities on the Territory of the
Congo (New Application 2002) (Democratic Republic of the Congo v. Rwanda), paragraph 64,
when it added that the norm prohibiting genocide was assuredly a peremptory norm of
international law (jus cogens).
162. Those characterizations of the prohibition on genocide and the purpose of the Convention
are significant for the interpretation of the second proposition stated in Article I . the
undertaking by the Contracting Parties to prevent and punish the crime of genocide, and
particularly in this context the undertaking to prevent. Several features of that undertaking are
significant. The ordinary meaning of the word “undertake” is to give a formal promise, to bind
or engage oneself, to give a pledge or promise, to agree, to accept an obligation. It is a word
regularly used in treaties setting out the obligations of the Contracting Parties (cf., for example,
International Convention on the Elimination of All Forms of Racial Discrimination (7 March
1966), Article 2, para. 1; International Covenant on Civil and Political Rights (16 December
1966), Articles 2, para. 1, and 3, for example). It is not merely hortatory or purposive. The
undertaking is unqualified (a matter considered later in relation to the scope of the obligation of
prevention); and it is not to be read merely as an introduction to later express references to
legislation, prosecution and extradition. Those features support the conclusion that Article I, in
particular its undertaking to prevent, creates obligations distinct from those which appear in the
subsequent Articles. That conclusion is also supported by the purely humanitarian and civilizing
purpose of the Convention.
163. The conclusion is confirmed by two aspects of the preparatory work of the Convention and
the circumstances of its conclusion as referred to in Article 32 of the Vienna Convention. In
1947 the United Nations General Assembly, in requesting the Economic and Social Council to
submit a report and a draft convention on genocide to the Third Session of the Assembly,
declared “that genocide is an international crime entailing national and international
responsibility on the part of individuals and States” (A/RES/180 (II)). That duality of
responsibilities is also to be seen in two other associated resolutions adopted on the same day,
both directed to the newly established International Law Commission (hereinafter “the ILC”):
the first on the formulation of the Nuremberg principles, concerned with the rights (Principle V)
and duties of individuals, and the second on the draft declaration on the rights and duties of
States (A/RES/177 and A/RES/178 (II)).
The duality of responsibilities is further considered later in this Judgment (paragraphs 173-174).
164. The second feature of the drafting history emphasizes the operative and non-preambular
character of Article I. The Preamble to the draft Convention, prepared by the Ad Hoc
Committee on Genocide for the Third Session of the General Assembly and considered by its
Sixth Committee, read in part as follows: “The High Contracting Parties … Being convinced
that the prevention and punishment of genocide requires international co-operation, Hereby
agree to prevent and punish the crime as hereinafter provided.”
The first Article would have provided “[g]enocide is a crime under international law whether
committed in time of peace or in time of war” (report of the Ad Hoc Committee on Genocide, 5
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April to 10 May 1948, United Nations, Official Records of the Economic and Social Council,
Seventh Session, Supplement No. 6, doc. E/794, pp. 2, 18).
Belgium was of the view that the undertaking to prevent and punish should be made more
effective by being contained in the operative part of the Convention rather than in the Preamble
and proposed the following Article I to the Sixth Committee of the General Assembly: “The
High Contracting Parties undertake to prevent and punish the crime of genocide.” (United
Nations doc. A/C.6/217.) The Netherlands then proposed a new text of Article I combining the
Ad Hoc Committee draft and the Belgian proposal with some changes: “The High Contracting
Parties reaffirm that genocide is a crime under international law, which they undertake to
prevent and to punish, in accordance with the following articles.” (United Nations docs.
A/C.6/220; United Nations, Official Records of the General Assembly, Third Session, Part I,
Sixth Committee, Summary Records of the 68th meeting, p. 45.) The Danish representative
thought that Article I should be worded more effectively and proposed the deletion of the final
phrase . “in accordance with the following articles” (ibid., p. 47). The Netherlands
representative agreed with that suggestion (ibid., pp. 49-50). After the USSR’s proposal to
delete Article I was rejected by 36 votes to 8 with 5 abstentions and its proposal to transfer its
various points to the Preamble was rejected by 40 votes to 8, and the phrase “whether
committed in time of peace or of war” was inserted by 30 votes to 7 with 6 abstentions, the
amended text of Article I was adopted by 37 votes to 3 with 2 abstentions (ibid., pp. 51 and 53).
165. For the Court both changes . the movement of the undertaking from the Preamble to the
first operative Article and the removal of the linking clause (“in accordance with the following
articles”) . confirm that Article I does impose distinct obligations over and above those imposed
by other Articles of the Convention. In particular, the Contracting Parties have a direct
obligation to prevent genocide.
166. The Court next considers whether the Parties are also under an obligation, by virtue of the
Convention, not to commit genocide themselves. It must be observed at the outset that such an
obligation is not expressly imposed by the actual terms of the Convention. The Applicant has
however advanced as its main argument that such an obligation is imposed by Article IX, which
confers on the Court jurisdiction over disputes “including those relating to the responsibility of
a State for genocide or any of the other acts enumerated in Article III”. Since Article IX is
essentially a jurisdictional provision, the Court considers that it should first ascertain whether
the substantive obligation on States not to commit genocide may flow from the other provisions
of the Convention. Under Article I the States parties are bound to prevent such an act, which it
describes as “a crime under international law”, being committed. The Article does not expressis
verbis require States to refrain from themselves committing genocide. However, in the view of
the Court, taking into account the established purpose of the Convention, the effect of Article I
is to prohibit States from themselves committing genocide. Such a prohibition follows, first,
from the fact that the Article categorizes genocide as “a crime under international law”: by
agreeing to such a categorization, the States parties must logically be undertaking not to commit
the act so described.
Secondly, it follows from the expressly stated obligation to prevent the commission of acts of
genocide. That obligation requires the States parties, inter alia, to employ the means at their
disposal, in circumstances to be described more specifically later in this Judgment, to prevent
persons or groups not directly under their authority from committing an act of genocide or any
of the other acts mentioned in Article III. It would be paradoxical if States were thus under an
obligation to prevent, so far as within their power, commission of genocide by persons over
whom they have a certain influence, but were not forbidden to commit such acts through their
own organs, or persons over whom they have such firm control that their conduct is attributable
to the State concerned under international law. In short, the obligation to prevent genocide
necessarily implies the prohibition of the commission of genocide.
167. The Court accordingly concludes that Contracting Parties to the Convention are bound not
to commit genocide, through the actions of their organs or persons or groups whose acts are
attributable to them. That conclusion must also apply to the other acts enumerated in Article III.
Those acts are forbidden along with genocide itself in the list included in Article III. They are
referred to equally with genocide in Article IX and without being characterized as “punishable”;
and the “purely humanitarian and civilizing purpose” of the Convention may be seen as being
promoted by the fact that States are subject to that full set of obligations, supporting their
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undertaking to prevent genocide. It is true that the concepts used in paragraphs (b) to (e) of
Article III, and particularly that of “complicity”, refer to well known categories of criminal law
and, as such, appear particularly well adapted to the exercise of penal sanctions against
individuals.
It would however not be in keeping with the object and purpose of the Convention to deny that
the international responsibility of a State . even though quite different in nature from criminal
responsibility . can be engaged through one of the acts, other than genocide itself, enumerated in
Article III.
168. The conclusion that the Contracting Parties are bound in this way by the Convention not to
commit genocide and the other acts enumerated in Article III is confirmed by one unusual
feature of the wording of Article IX. But for that unusual feature and the addition of the word
“fulfilment” to the provision conferring on the Court jurisdiction over disputes as to the
“interpretation and application” of the Convention (an addition which does not appear to be
significant in this case), Article IX would be a standard dispute settlement provision.
169. The unusual feature of Article IX is the phrase “including those [disputes] relating to the
responsibility of a State for genocide or any of the other acts enumerated in Article III”. The
word “including” tends to confirm that disputes relating to the responsibility of Contracting
Parties for genocide, and the other acts enumerated in Article III to which it refers, are
comprised within a broader group of disputes relating to the interpretation, application or
fulfilment of the Convention.
The responsibility of a party for genocide and the other acts enumerated in Article III arises
from its failure to comply with the obligations imposed by the other provisions of the
Convention, and in particular, in the present context, with Article III read with Articles I and II.
According to the English text of the Convention, the responsibility contemplated is
responsibility “for genocide” (in French, “responsabilité . . . en matière de génocide”), not
merely responsibility “for failing to prevent or punish genocide”. The particular terms of the
phrase as a whole confirm that Contracting Parties may be responsible for genocide and the
other acts enumerated in Article III of the Convention.
170. The Court now considers three arguments, advanced by the Respondent which may be seen
as contradicting the proposition that the Convention imposes a duty on the Contracting Parties
not to commit genocide and the other acts enumerated in Article III. The first is that, as a matter
of general principle, international law does not recognize the criminal responsibility of the State,
and the Genocide Convention does not provide a vehicle for the imposition of such criminal
responsibility. On the matter of principle the Respondent calls attention to the rejection by the
ILC of the concept of international crimes when it prepared the final draft of its Articles on
State Responsibility, a decision reflecting the strongly negative reactions of a number of States
to any such concept. The Applicant accepts that general international law does not recognize the
criminal responsibility of States. It contends, on the specific issue, that the obligation for which
the Respondent may be held responsible, in the event of breach, in proceedings under Article
IX, is simply an obligation arising under international law, in this case the provisions of the
Convention.
The Court observes that the obligations in question in this case, arising from the terms of the
Convention, and the responsibilities of States that would arise from breach of such obligations,
are obligations and responsibilities under international law. They are not of a criminal nature.
This argument accordingly cannot be accepted.
171. The second argument of the Respondent is that the nature of the Convention is such as to
exclude from its scope State responsibility for genocide and the other enumerated acts. The
Convention, it is said, is a standard international criminal law convention focussed essentially
on the criminal prosecution and punishment of individuals and not on the responsibility of
States. The emphasis of the Convention on the obligations and responsibility of individuals
excludes any possibility of States being liable and responsible in the event of breach of the
obligations reflected in Article III. In particular, it is said, that possibility cannot stand in the
face of the references, in Article III to punishment (of individuals), and in Article IV to
individuals being punished, and the requirement, in Article V for legislation in particular for
effective penalties for persons guilty of genocide, the provision in Article VI for the prosecution
of persons charged with genocide, and requirement in Article VII for extradition.
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172. The Court is mindful of the fact that the famous sentence in the Nuremberg Judgment that
“[c]rimes against international law are committed by men, not by abstract entities . . .”
(Judgment of the International Military Tribunal, Trial of the Major War Criminals, 1947,
Official Documents, Vol. 1, p. 223) might be invoked in support of the proposition that only
individuals can breach the obligations set out in Article III. But the Court notes that that
Tribunal was answering the argument that “international law is concerned with the actions of
sovereign States, and provides no punishment for individuals” (ibid., p. 222), and that thus
States alone were responsible under international law. The Tribunal rejected that argument in
the following terms: “[t]hat international law imposes duties and liabilities upon individuals as
well as upon States has long been recognized” (ibid., p. 223; the phrase “as well as upon States”
is missing in the French text of the
Judgment).
173. The Court observes that that duality of responsibility continues to be a constant feature of
international law. This feature is reflected in Article 25, paragraph 4, of the Rome Statute for the
International Criminal Court, now accepted by 104 States: “No provision in this Statute relating
to individual criminal responsibility shall affect the responsibility of States under international
law.” The Court notes also that the ILC’s Articles on the Responsibility of States for
Internationally Wrongful Acts (Annex to General Assembly resolution 56/83, 12 December
2001), to be referred to hereinafter as “the ILC Articles on State Responsibility”, affirm in
Article 58 the other side of the coin: “These articles are without prejudice to any question of the
individual responsibility under international law of any person acting on behalf of a State.” In
its Commentary on this provision, the Commission said: “Where crimes against international
law are committed by State officials, it will often be the case that the State itself is responsible
for the acts in question or for failure to prevent or punish them. In certain cases, in particular
aggression, the State will by definition be involved. Even so, the question of individual
responsibility is in principle distinct from the question of State responsibility. The State is not
exempted from its own responsibility for internationally wrongful conduct by the prosecution
and punishment of the State officials who carried it out.” (ILC Commentary on the Draft
Articles on Responsibility of States for Internationally Wrongful Acts, ILC Report A/56/10,
2001, Commentary on Article 58, para. 3.)
The Commission quoted Article 25, paragraph 4, of the Rome Statute, and concluded as
follows: “Article 58 . . . [makes] it clear that the Articles do not address the question of the
individual responsibility under international law of any person acting on behalf of a State. The
term ‘individual responsibility’ has acquired an accepted meaning in light of the Rome Statute
and other instruments; it refers to the responsibility of individual persons, including State
officials, under certain rules of international law for conduct such as genocide, war crimes and
crimes against humanity.”
174. The Court sees nothing in the wording or the structure of the provisions of the Convention
relating to individual criminal liability which would displace the meaning of Article I, read with
paragraphs (a) to (e) of Article III, so far as these provisions impose obligations on States
distinct from the obligations which the Convention requires them to place on individuals.
Furthermore, the fact that Articles V, VI and VII focus on individuals cannot itself establish that
the Contracting Parties may not be subject to obligations not to commit genocide and the other
acts enumerated in Article III.
175. The third and final argument of the Respondent against the proposition that the Contracting
Parties are bound by the Convention not to commit genocide is based on the preparatory work
of the Convention and particularly of Article IX. The Court has already used part of that work to
confirm the operative significance of the undertaking in Article I (see paragraphs 164 and 165
above), an interpretation already determined from the terms of the Convention, its context and
purpose.
176. The Respondent, claiming that the Convention and in particular Article IX is ambiguous,
submits that the drafting history of the Convention, in the Sixth Committee of the General
Assembly, shows that “there was no question of direct responsibility of the State for acts of
genocide”. It claims that the responsibility of the State was related to the “key provisions” of
Articles IV-VI: the Convention is about the criminal responsibility of individuals supported by
the civil responsibility of States to prevent and punish. This argument against any wider
responsibility for the Contracting Parties is based on the records of the discussion in the Sixth
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Committee, and is, it is contended, supported by the rejection of United Kingdom amendments
to what became Articles IV and VI. Had the first amendment been adopted, Article IV,
concerning the punishment of individuals committing genocide or any of the acts enumerated in
Article III, would have been extended by the following additional sentence: “[Acts of genocide]
committed by or on behalf of States or governments constitute a breach of the present
Convention”(A/C.6/236 and Corr. 1). That amendment was defeated (United Nations, Official
Records of the General Assembly, Third Session, Part I, Sixth Committee, Summary Records of
the 96th meeting, p. 355). What became Article VI would have been replaced by a provision
conferring jurisdiction on the Court if an act of genocide is or is alleged to be the act of a State
or government or its organs. The United Kingdom in response to objections that the proposal
was out of order (because it meant going back on a decision already taken) withdrew the
amendment in favour of the joint amendment to what became Article IX, submitted by the
United Kingdom and Belgium (ibid., 100th meeting, p. 394).
In speaking to that joint amendment the United Kingdom delegate acknowledged that the debate
had clearly shown the Committee’s decision to confine what is now Article VI to the
responsibility of individuals (ibid., 100th meeting, p. 430). The United Kingdom/Belgium
amendment would have added the words “including disputes relating to the responsibility of a
State for any of the acts enumerated in Articles II and IV [as the Convention was then drafted]”.
The United Kingdom delegate explained that what was involved was civil responsibility, not
criminal responsibility (ibid., 103rd meeting, p. 440). A proposal to delete those words failed
and the provision was adopted (ibid., 104th meeting, p. 447), with style changes being made by
the Drafting Committee.
177. At a later stage a Belgium/United Kingdom/United States proposal which would have
replaced the disputed phrase by including “disputes arising from a charge by a Contracting
Party that the crime of genocide or any other of the acts enumerated in article III has been
committed within the jurisdiction of another Contracting Party” was ruled by the Chairman of
the Sixth Committee as a change of substance and the Committee did not adopt the motion
(which required a two-thirds majority) for reconsideration (A/C.6/305). The Chairman gave the
following reason for his ruling which was not challenged: “it was provided in article IX that
those disputes, among others, which concerned the responsibility of a State for genocide or for
any of the acts enumerated in article III, should be submitted to the International Court of
Justice. According to the joint amendment, on the other hand, the disputes would not be those
which concerned the responsibility of the State but those which resulted from an accusation to
the effect that the crime had been committed in the territory of one of the contracting parties.”
(United Nations, Official Records of the General Assembly, Third Session, Part I, Sixth
Committee, Summary Records of the 131st meeting, p. 690.)
By that time in the deliberations of the Sixth Committee it was clear that only individuals could
be held criminally responsible under the draft Convention for genocide. The Chairman was
plainly of the view that the Article IX, as it had been modified, provided for State responsibility
for genocide.
178. In the view of the Court, two points may be drawn from the drafting history just reviewed.
The first is that much of it was concerned with proposals supporting the criminal responsibility
of States; but those proposals were not adopted. The second is that the amendment which was
adopted . to Article IX . is about jurisdiction in respect of the responsibility of States
simpliciter. Consequently, the drafting history may be seen as supporting the conclusion
reached by the Court in paragraph 167 above.
179. Accordingly, having considered the various arguments, the Court affirms that the
Contracting Parties are bound by the obligation under the Convention not to commit, through
their organs or persons or groups whose conduct is attributable to them, genocide and the other
acts enumerated in Article III. Thus if an organ of the State, or a person or group whose acts are
legally attributable to the State, commits any of the acts proscribed by Article III of the
Convention, the international responsibility of that State is incurred.
(5) Question whether the Court may make a finding of genocide by a State in the absence of a
prior conviction of an individual for genocide by a competent court
180. The Court observes that if a State is to be responsible because it has breached its obligation
not to commit genocide, it must be shown that genocide as defined in the Convention has been
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committed. That will also be the case with conspiracy under Article III, paragraph (b),and
complicity under Article III, paragraph (e); and, as explained below (paragraph 431) for
purposes of the obligation to prevent genocide. The Respondent has raised the question whether
it is necessary, as a matter of law, for the Court to be able to uphold a claim of the responsibility
of a State for an act of genocide, or any other act enumerated in Article III, that there should
have been a finding of genocide by a court or tribunal exercising criminal jurisdiction.
According to the Respondent, the condition sine qua non for establishing State responsibility is
the prior establishment, according to the rules of criminal law, of the individual responsibility of
a perpetrator engaging the State’s responsibility.
181. The different procedures followed by, and powers available to, this Court and to the courts
and tribunals trying persons for criminal offences, do not themselves indicate that there is a
legal bar to the Court itself finding that genocide or the other acts enumerated in Article III have
been committed. Under its Statute the Court has the capacity to undertake that task, while
applying the standard of proof appropriate to charges of exceptional gravity (paragraphs 209210 below).
Turning to the terms of the Convention itself, the Court has already held that it has jurisdiction
under Article IX to find a State responsible if genocide or other acts enumerated in Article III
are committed by its organs, or persons or groups whose acts are attributable to it.
182. Any other interpretation could entail that there would be no legal recourse available under
the Convention in some readily conceivable circumstances: genocide has allegedly been
committed within a State by its leaders but they have not been brought to trial because, for
instance, they are still very much in control of the powers of the State including the police,
prosecution services and the courts and there is no international penal tribunal able to exercise
jurisdiction over the alleged crimes; or the responsible State may have acknowledged the
breach.
The Court accordingly concludes that State responsibility can arise under the Convention for
genocide and complicity, without an individual being convicted of the crime or an associated
one.
(6) The possible territorial limits of the obligations
183. The substantive obligations arising from Articles I and III are not on their face limited by
territory. They apply to a State wherever it may be acting or may be able to act in ways
appropriate to meeting the obligations in question. The extent of that ability in law and fact is
considered, so far as the obligation to prevent the crime of genocide is concerned, in the section
of the Judgment concerned with that obligation (cf. paragraph 430 below). The significant
relevant condition concerning the obligation not to commit genocide and the other acts
enumerated in Article III is provided by the rules on attribution (paragraphs 379 ff. below).
[omissis]
(4) The question of attribution of the Srebrenica genocide to the Respondent on the basis of
direction or control
396. As noted above (paragraph 384), the Court must now determine whether the massacres at
Srebrenica were committed by persons who, though not having the status of organs of the
Respondent, nevertheless acted on its instructions or under its direction or control, as the
Applicant argues in the alternative; the Respondent denies that such was the case.
397. The Court must emphasize, at this stage in its reasoning, that the question just stated is not
the same as those dealt with thus far. It is obvious that it is different from the question whether
the persons who committed the acts of genocide had the status of organs of the respondent
under its internal law; nor however, and despite some appearance to the contrary, is it the same
as the question whether those persons should be equated with State organs de facto, even though
not enjoying that status under internal law. The answer to the latter question depends, as
previously explained, on whether those persons were in a relationship of such complete
dependence on the State that they cannot be considered otherwise than as organs of the State, so
that all their actions performed in such capacity would be attributable to the State for purposes
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of international responsibility. Having answered that question in the negative, the Court now
addresses a completely separate issue: whether, in the specific circumstances surrounding the
events at Srebrenica the perpetrators of genocide were acting on the Respondent’s instructions,
or under its direction or control. An affirmative answer to this question would in no way imply
that the perpetrators should be characterized as organs of the FRY, or equated with such organs.
It would merely mean that the FRY’s international responsibility would be incurred owing to
the conduct of those of its own organs which gave the instructions or exercised the control
resulting in the commission of acts in breach of its international obligations. In other words, it is
no longer a question of ascertaining whether the persons who directly committed the genocide
were acting as organs of the FRY, or could be equated with those organs . this question having
already been answered in the negative. What must be determined is whether FRY organs .
incontestably having that status under the FRY’s internal law . originated the genocide by
issuing instructions to the perpetrators or exercising direction or control, and whether, as a
result, the conduct of organs of the Respondent, having been the cause of the commission of
acts in breach of its international obligations, constituted a violation of those obligations.
398. On this subject the applicable rule, which is one of customary law of international
responsibility, is laid down in Article 8 of the ILC Articles on State Responsibility as follows:
“Article 8 - Conduct directed or controlled by a State - The conduct of a person or group of
persons shall be considered an act of a State under international law if the person or group of
persons is in fact acting on the instructions of, or under the direction or control of, that State in
carrying out the conduct.”
399. This provision must be understood in the light of the Court’s jurisprudence on the subject,
particularly that of the 1986 Judgment in the case concerning Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. United States of America) referred to above
(paragraph 391). In that Judgment the Court, as noted above, after having rejected the argument
that the contras were to be equated with organs of the United States because they were
“completely dependent” on it, added that the responsibility of the Respondent could still arise if
it were proved that it had itself “directed or enforced the perpetration of the acts contrary to
human rights and humanitarian law alleged by the applicant State” (I.C.J. Reports 1986, p. 64,
para. 115); this led to the following significant conclusion: “For this conduct to give rise to legal
responsibility of the United States, it would in principle have to be proved that that State had
effective control of the military or paramilitary operations in the course of which the alleged
violations were committed.” (Ibid., p. 65.)
400. The test thus formulated differs in two respects from the test . described above . to
determine whether a person or entity may be equated with a State organ even if not having that
status under internal law. First, in this context it is not necessary to show that the persons who
performed the acts alleged to have violated international law were in general in a relationship of
“complete dependence” on the respondent State; it has to be proved that they acted in
accordance with that State’s instructions or under its “effective control”. It must however be
shown that this “effective control” was exercised, or that the State’s instructions were given, in
respect of each operation in which the alleged violations occurred, not generally in respect of
the overall actions taken by the persons or groups of persons having committed the violations.
401. The Applicant has, it is true, contended that the crime of genocide has a particular nature,
in that it may be composed of a considerable number of specific acts separate, to a greater or
lesser extent, in time and space. According to the Applicant, this particular nature would justify,
among other consequences, assessing the “effective control” of the State allegedly responsible,
not in relation to each of these specific acts, but in relation to the whole body of operations
carried out by the direct perpetrators of the genocide. The Court is however of the view that the
particular characteristics of genocide do not justify the Court in departing from the criterion
elaborated in the Judgment in the case concerning Military and Paramilitary Activities in and
against Nicaragua (Nicaragua v. United States of America) (see paragraph 399 above). The
rules for attributing alleged internationally wrongful conduct to a State do not vary with the
nature of the wrongful act in question in the absence of a clearly expressed lex specialis.
Genocide will be considered as attributable to a State if and to the extent that the physical acts
constitutive of genocide that have been committed by organs or persons other than the State’s
own agents were carried out, wholly or in part, on the instructions or directions of the State, or
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under its effective control. This is the state of customary international law, as reflected in the
ILC Articles on State Responsibility.
402. The Court notes however that the Applicant has further questioned the validity of applying,
in the present case, the criterion adopted in the Military and Paramilitary Activities Judgment. It
has drawn attention to the Judgment of the ICTY Appeals Chamber in the Tadić case (IT-94-1A, Judgment, 15 July 1999). In that case the Chamber did not follow the jurisprudence of the
Court in the Military and Paramilitary Activities case: it held that the appropriate criterion,
applicable in its view both to the characterization of the armed conflict in Bosnia and
Herzegovina as international, and to imputing the acts committed by Bosnian Serbs to the FRY
under the law of State responsibility, was that of the “overall control” exercised over the
Bosnian Serbs by the FRY; and further that that criterion was satisfied in the case (on this point,
ibid., para. 145). In other words, the Appeals Chamber took the view that acts committed by
Bosnian Serbs could give rise to international responsibility of the FRY on the basis of the
overall control exercised by the FRY over the Republika Srpska and the VRS, without there
being any need to prove that each operation during which acts were committed in breach of
international law was carried out on the FRY’s instructions, or under its effective control.
403. The Court has given careful consideration to the Appeals Chamber’s reasoning in support
of the foregoing conclusion, but finds itself unable to subscribe to the Chamber’s view.
First, the Court observes that the ICTY was not called upon in the Tadić case, nor is it in general
called upon, to rule on questions of State responsibility, since its jurisdiction is criminal and
extends over persons only. Thus, in that Judgment the Tribunal addressed an issue which was
not indispensable for the exercise of its jurisdiction. As stated above, the Court attaches the
utmost importance to the factual and legal findings made by the ICTY in ruling on the criminal
liability of the accused before it and, in the present case, the Court takes fullest account of the
ICTY’s trial and appellate judgments dealing with the events underlying the dispute. The
situation is not the same for positions adopted by the ICTY on issues of general international
law which do not lie within the specific purview of its jurisdiction and, moreover, the resolution
of which is not always necessary for deciding the criminal cases before it.
404. This is the case of the doctrine laid down in the Tadić Judgment. Insofar as the “overall
control” test is employed to determine whether or not an armed conflict is international, which
was the sole question which the Appeals Chamber was called upon to decide, it may well be
that the test is applicable and suitable; the Court does not however think it appropriate to take a
position on the point in the present case, as there is no need to resolve it for purposes of the
present Judgment.
On the other hand, the ICTY presented the “overall control” test as equally applicable under the
law of State responsibility for the purpose of determining . as the Court is required to do in the
present case . when a State is responsible for acts committed by paramilitary units, armed forces
which are not among its official organs. In this context, the argument in favour of that test is
unpersuasive.
405. It should first be observed that logic does not require the same test to be adopted in
resolving the two issues, which are very different in nature: the degree and nature of a State’s
involvement in an armed conflict on another State’s territory which is required for the conflict
to be characterized as international, can very well, and without logical inconsistency, differ from
the degree and nature of involvement required to give rise to that State’s responsibility for a
specific act committed in the course of the conflict.
406. It must next be noted that the “overall control” test has the major drawback of broadening
the scope of State responsibility well beyond the fundamental principle governing the law of
international responsibility: a State is responsible only for its own conduct, that is to say the
conduct of persons acting, on whatever basis, on its behalf. That is true of acts carried out by its
official organs, and also by persons or entities which are not formally recognized as official
organs under internal law but which must nevertheless be equated with State organs because
they are in a relationship of complete dependence on the State. Apart from these cases, a State’s
responsibility can be incurred for acts committed by persons or groups of persons . neither State
organs nor to be equated with such organs . only if, assuming those acts to be internationally
wrongful, they are attributable to it under the rule of customary international law reflected in
Article 8 cited above (paragraph 398). This is so where an organ of the State gave the
instructions or provided the direction pursuant to which the perpetrators of the wrongful act
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acted or where it exercised effective control over the action during which the wrong was
committed. In this regard the “overall control” test is unsuitable, for it stretches too far, almost
to breaking point, the connection which must exist between the conduct of a State’s organs and
its international responsibility.
407. Thus it is on the basis of its settled jurisprudence that the Court will determine whether the
Respondent has incurred responsibility under the rule of customary international law set out in
Article 8 of the ILC Articles on State Responsibility.
408. The Respondent has emphasized that in the final judgments of the Chambers of the ICTY
relating to genocide in Srebrenica, none of its leaders have been found to have been implicated.
The Applicant does not challenge that reading, but makes the point that that issue has not been
before the ICTY for decision. The Court observes that the ICTY has indeed not up to the
present been directly concerned in final judgments with the question whether those leaders
might bear responsibility in that respect. The Court notes the fact that the report of the United
Nations Secretary-General does not establish any direct involvement by President Milošević
with the massacre. The Court has already recorded the contacts between Milošević and the
United Nations on 10 and 11 July (paragraph 285). On 14 July, as recorded in the SecretaryGeneral’s Report, “the European Union negotiator, Mr. Bildt, travelled to Belgrade to meet with
President Milošević. The meeting took place at Dobanovci, the hunting lodge outside Belgrade,
where Mr. Bildt had met President and General Mladić one week earlier.
According to Mr. Bildt’s public account of that second meeting, he pressed the President to
arrange immediate access for UNHCR to assist the people of Srebrenica, and for ICRC to start
to register those who were being treated by the BSA as prisoners of war. He also insisted that
the Netherlands soldiers be allowed to leave at will. Mr. Bildt added that the international
community would not tolerate an attack on Goražde, and that a ‘green light’ would have to be
secured for free and unimpeded access to the enclaves. He also demanded that the road between
Kiseljak and Sarajevo (‘Route Swan’) be opened to all non-military transport. President
Milošević apparently acceded to the various demands, but also claimed that he did not have
control over the matter. Milošević had also apparently explained, earlier in the meeting, that the
whole incident had been provoked by escalating Muslim attacks from the enclave, in violation
of the 1993 demilitarization agreement.
A few hours into the meeting, General Mladić arrived at Dobanovci. Mr. Bildt noted that
General Mladić readily agreed to most of the demands on Srebrenica, but remained opposed to
some of the arrangements pertaining to the other enclaves, Sarajevo in particular. Eventually,
with President Milošević’s intervention, it appeared that an agreement in principle had been
reached. It was decided that another meeting would be held the next day in order to confirm the
arrangements. Mr. Bildt had already arranged with Mr. Stoltenberg and Mr. Akashi [the Special
Representative of the Secretary-General] that they would join him in Belgrade. He also
requested that the UNPROFOR Commander also come to Belgrade in order to finalize some of
the military details with Mladić.” (A/54/549, paras. 372-373.)
409. By 19 July, on the basis of the Belgrade meeting, Mr. Akashi was hopeful that both
President Milošević and General Mladić might show some flexibility. The UNPROFOR
Commander met with Mladić on 19 July and throughout the meeting kept in touch with Mr.
Bildt who was holding parallel negotiations with President Milošević in Belgrade. Mladić gave
his version of the events of the preceding days (his troops had “‘finished [it] in a correct way’”;
some “‘unfortunate small incidents’ had occurred”). The UNPROFOR Commander and Mladić
then signed an agreement which provided for “ICRC access to all ‘reception centres’ where the
men and boys of Srebrenica were being held, by the next day; UNHCR and humanitarian aid
convoys to be given access to Srebrenica; The evacuation of wounded from Potočari, as well as
the hospital in Bratunac;The return of Dutchbat weapons and equipment taken by the BSA; The
transfer of Dutchbat out of the enclave commencing on the afternoon of 21 July, following the
evacuation of the remaining women, children and elderly who wished to leave.
Subsequent to the signing of this agreement, the Special Representative wrote to President
Milošević, reminding him of the agreement, that had not yet been honoured, to allow ICRC
access to Srebrenica. The Special Representative later also telephoned President Milošević to
reiterate the same point.” (Ibid., para. 392.)
410. The Court was referred to other evidence supporting or denying the Respondent’s effective
control over, participation in, involvement in, or influence over the events in and around
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Srebrenica in July 1995. The Respondent quotes two substantial reports prepared seven years
after the events, both of which are in the public domain, and readily accessible. The first,
Srebrenica a “safe” area, published in 2002 by the Netherlands Institute for War
Documentation was prepared over a lengthy period by an expert team. The Respondent has
drawn attention to the fact that this report contains no suggestion that the FRY leadership was
involved in planning the attack or inciting the killing of non-Serbs; nor any hard evidence of
assistance by the Yugoslav army to the armed forces of the Republika Srpska before the attack;
nor any suggestion that the Belgrade Government had advance knowledge of the attack. The
Respondent also quotes this passage from point 10 of the Epilogue to the Report relating to the
“mass slaughter” and “the executions” following the fall of Srebrenica: “There is no evidence to
suggest any political or military liaison with Belgrade, and in the case of this mass murder such
a liaison is highly improbable.” The Respondent further observes that the Applicant’s only
response to this submission is to point out that “the report, by its own admission, is not
exhaustive”, and that this Court has been referred to evidence not used by the authors.
411. The Court observes, in respect of the Respondent’s submissions, that the authors of the
Report do conclude that Belgrade was aware of the intended attack on Srebrenica. They record
that the Dutch Military Intelligence Service and another Western intelligence service concluded
that the July 1995 operations were co-ordinated with Belgrade (Part III, Chap. 7, Sect. 7). More
significantly for present purposes, however, the authors state that “there is no evidence to
suggest participation in the preparations for executions on the part of Yugoslav military
personnel or the security agency (RDB). In fact there is some evidence to support the opposite
view . . .” (Part IV, Chap. 2, Sect. 20). That supports the passage from point 10 of the Epilogue
quoted by the Respondent, which was preceded by the following sentence: “Everything points
to a central decision by the General Staff of the VRS.”
412. The second report is Balkan Battlegrounds, prepared by the United States Central
Intelligence Agency, also published in 2002. The first volume under the heading “The
Possibility of Yugoslav involvement” arrives at the following conclusion: “No basis has been
established to implicate Belgrade’s military or security forces in the post-Srebrenica atrocities.
While there are indications that the VJ or RDB [the Serbian State Security Department] may
have contributed elements to the Srebrenica battle, there is no similar evidence that Belgradedirected forces were involved in any of the subsequent massacres. Eyewitness accounts by
survivors may be imperfect recollections of events, and details may have been overlooked.
Narrations and other available evidence suggest that only Bosnian Serb troops were employed
in the atrocities and executions that followed the military conquest of Srebrenica.” (Balkan
Battlegrounds, p. 353.)
The response of the Applicant was to quote an earlier passage which refers to reports which
“suggest” that VJ troops and possibly elements of the Serbian State Security Department may
have been engaged in the battle in Srebrenica . as indeed the second sentence of the passage
quoted by the Respondent indicates. It is a cautious passage, and significantly gives no
indication of any involvement by the Respondent in the post-conflict atrocities which are the
subject of genocide-related convictions. Counsel for the Respondent also quoted from the
evidence of the Deputy Commander of Dutchbat, given in the Milošević trial, in which the
accused put to the officer the point quoted earlier from the Epilogue to the Netherlands report.
The officer responded: “At least for me, I did not have any evidence that it was launched in cooperation with Belgrade. And again, I read all kinds of reports and opinions and papers where
all kinds of scenarios were analysed, and so forth. Again, I do not have any proof that the
action, being the attack on the enclave, was launched in co-operation with Belgrade.”
The other evidence on which the Applicant relied relates to the influence, rather than the
control, that President Milošević had or did not have over the authorities in Pale. It mainly
consists of the evidence given at the Milošević trial by Lord Owen and General Wesley Clark
and also Lord Owen’s publications. It does not establish a factual basis for finding the
Respondent responsible on a basis of direction or control.
(5) Conclusion as to responsibility for events at Srebrenica under Article III, paragraph (a), of
the Genocide Convention
413. In the light of the information available to it, the Court finds, as indicated above, that it has
not been established that the massacres at Srebrenica were committed by persons or entities
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ranking as organs of the Respondent (see paragraph 395 above). It finds also that it has not been
established that those massacres were committed on the instructions, or under the direction of
organs of the Respondent State, nor that the Respondent exercised effective control over the
operations in the course of which those massacres, which, as indicated in paragraph 297 above,
constituted the crime of genocide, were perpetrated.
The Applicant has not proved that instructions were issued by the federal authorities in
Belgrade, or by any other organ of the FRY, to commit the massacres, still less that any such
instructions were given with the specific intent (dolus specialis) characterizing the crime of
genocide, which would have had to be present in order for the Respondent to be held
responsible on this basis. All indications are to the contrary: that the decision to kill the adult
male population of the Muslim community in Srebrenica was taken by some members of the
VRS Main Staff, but without instructions from or effective control by the FRY.
As for the killings committed by the “Scorpions” paramilitary militias, notably at Trnovo
(paragraph 289 above), even if it were accepted that they were an element of the genocide
committed in the Srebrenica area, which is not clearly established by the decisions thus far
rendered by the ICTY (see, in particular, the Trial Chamber’s decision of 12 April 2006 in the
Stanišić and Simatović case, IT-03-69), it has not been proved that they took place either on the
instructions or under the control of organs of the FRY.
414. Finally, the Court observes that none of the situations, other than those referred to in
Articles 4 and 8 of the ILC’s Articles on State Responsibility, in which specific conduct may be
attributed to a State, matches the circumstances of the present case in regard to the possibility of
attributing the genocide at Srebrenica to the Respondent. The Court does not see itself required
to decide at this stage whether the ILC’s Articles dealing with attribution, apart from Articles 4
and 8, express present customary international law, it being clear that none of them apply in this
case.
The acts constituting genocide were not committed by persons or entities which, while not being
organs of the FRY, were empowered by it to exercise elements of the governmental authority
(Art. 5), nor by organs placed at the Respondent’s disposal by another State (Art. 6), nor by
persons in fact exercising elements of the governmental authority in the absence or default of
the official authorities of the Respondent (Art. 9); finally, the Respondent has not acknowledged
and adopted the conduct of the perpetrators of the acts of genocide as its own (Art. 11).
415. The Court concludes from the foregoing that the acts of those who committed genocide at
Srebrenica cannot be attributed to the Respondent under the rules of international law of State
responsibility: thus, the international responsibility of the Respondent is not engaged on this
basis.
VIII. The question of responsibility, in respect of Srebrenica, for acts enumerated in
Article III, paragraphs (b) to (e), of the Genocide Convention
416. The Court now comes to the second of the questions set out in paragraph 379 above,
namely, that relating to the Respondent’s possible responsibility on the ground of one of the acts
related to genocide enumerated in Article III of the Convention. These are: conspiracy to
commit genocide (Art. III, para. (b)), direct and public incitement to commit genocide (Art. III,
para. (c)), attempt to commit genocide (Art. III, para. (d)) . though no claim is made under this
head in the Applicant’s final submissions in the present case . and complicity in genocide (Art.
III, para. (e)).
For the reasons already stated (paragraph 380 above), the Court must make a finding on this
matter inasmuch as it has replied in the negative to the previous question, that of the
Respondent’s responsibility in the commission of the genocide itself.
417. It is clear from an examination of the facts of the case that subparagraphs (b) and (c) of
Article III are irrelevant in the present case. It has not been proved that organs of the FRY, or
persons acting on the instructions or under the effective control of that State, committed acts
that could be characterized as “[c]onspiracy to commit genocide”(Art. III, para. (b)), or as
“[d]irect and public incitement to commit genocide” (Art. III, para. (c)), if one considers, as is
appropriate, only the events in Srebrenica. As regards paragraph (b), what was said above
regarding the attribution to the Respondent of acts of genocide, namely that the massacres were
perpetrated by persons and groups of persons (the VRS in particular) who did not have the
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character of organs of the Respondent, and did not act on the instructions or under the effective
control of the Respondent, is sufficient to exclude the latter’s responsibility in this regard. As
regards subparagraph (c), none of the information brought to the attention of the Court is
sufficient to establish that organs of the Respondent, or persons acting on its instructions or
under its effective control, directly and publicly incited the commission of the genocide in
Srebrenica; nor is it proven, for that matter, that such organs or persons incited the commission
of acts of genocide anywhere else on the territory of Bosnia and Herzegovina. In this respect,
the Court must only accept precise and incontrovertible evidence, of which there is clearly none.
418. A more delicate question is whether it can be accepted that acts which could be
characterized as “complicity in genocide”, within the meaning of Article III, paragraph (e), can
be attributed to organs of the Respondent or to persons acting under its instructions or under its
effective control.
This question calls for some preliminary comment.
419. First, the question of “complicity” is to be distinguished from the question, already
considered and answered in the negative, whether the perpetrators of the acts of genocide
committed in Srebrenica acted on the instructions of or under the direction or effective control
of the organs of the FRY. It is true that in certain national systems of criminal law, giving
instructions or orders to persons to commit a criminal act is considered as the mark of
complicity in the commission of that act. However, in the particular context of the application of
the law of international responsibility in the domain of genocide, if it were established that a
genocidal act had been committed on the instructions or under the direction of a State, the
necessary conclusionwould be that the genocide was attributable to the State, which would be
directly responsible for it, pursuant to the rule referred to above (paragraph 398), and no
question of complicity would arise.
But, as already stated, that is not the situation in the present case.
However there is no doubt that “complicity”, in the sense of Article III, paragraph (e), of the
Convention, includes the provision of means to enable or facilitate the commission of the crime;
it is thus on this aspect that the Court must focus. In this respect, it is noteworthy that, although
“complicity”, as such, is not a notion which exists in the current terminology of the law of
international responsibility, it is similar to a category found among the customary rules
constituting the law of State responsibility, that of the “aid or assistance” furnished by one State
for the commission of a wrongful act by another State.
420. In this connection, reference should be made to Article 16 of the ILC’s Articles on State
Responsibility, reflecting a customary rule, which reads as follows: “Article 16 Aid or assistance in the commission of an internationally wrongful act - A State which aids or
assists another State in the commission of an internationally wrongful act by the latter is
internationally responsible for doing so if: (a) That State does so with knowledge of the
circumstances of the internationally wrongful act; and (b) The act would be internationally
wrongful if committed by that State.”
Although this provision, because it concerns a situation characterized by a relationship between
two States, is not directly relevant to the present case, it nevertheless merits consideration. The
Court sees no reason to make any distinction of substance between “complicity in genocide”,
within the meaning of Article III, paragraph (e), of the Convention, and the “aid or assistance”
of a State in the commission of a wrongful act by another State within the meaning of the
aforementioned Article 16 . setting aside the hypothesis of the issue of instructions or directions
or the exercise of effective control, the effects of which, in the law of international
responsibility, extend beyond complicity. In other words, to ascertain whether the Respondent is
responsible for “complicity in genocide” within the meaning of Article III, paragraph (e), which
is what the Court now has to do, it must examine whether organs of the respondent State, or
persons acting on its instructions or under its direction or effective control, furnished “aid or
assistance” in the commission of the genocide in Srebrenica, in a sense not significantly
different from that of those concepts in the general law of international responsibility.
421. Before the Court turns to an examination of the facts, one further comment is required. It
concerns the link between the specific intent (dolus specialis) which characterizes the crime of
genocide and the motives which inspire the actions of an accomplice (meaning a person
providing aid or assistance to the direct perpetrators of the crime): the question arises whether
complicity presupposes that the accomplice shares the specific intent (dolus specialis) of the
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principal perpetrator. But whatever the reply to this question, there is no doubt that the conduct
of an organ or a person furnishing aid or assistance to a perpetrator of the crime of genocide
cannot be treated as complicity in genocide unless at the least that organ or person acted
knowingly, that is to say, in particular, was aware of the specific intent (dolus specialis) of the
principal perpetrator. If that condition is not fulfilled, that is sufficient to exclude categorization
as complicity. The Court will thus first consider whether this latter condition is met in the
present case. It is only if it replies to that question of fact in the affirmative that it will need to
determine the legal point referred to above.
422. The Court is not convinced by the evidence furnished by the Applicant that the above
conditions were met. Undoubtedly, the quite substantial aid of a political, military and financial
nature provided by the FRY to the Republika Srpska and the VRS, beginning long before the
tragic events of Srebrenica, continued during those events. There is thus little doubt that the
atrocities in Srebrenica were committed, at least in part, with the resources which the
perpetrators of those acts possessed as a result of the general policy of aid and assistance
pursued towards them by the FRY.
However, the sole task of the Court is to establish the legal responsibility of the Respondent, a
responsibility which is subject to very specific conditions. One of those conditions is not
fulfilled, because it is not established beyond any doubt in the argument between the Parties
whether the authorities of the FRY supplied . and continued to supply . the VRS leaders who
decided upon and carried out those acts of genocide with their aid and assistance, at a time when
those authorities were clearly aware that genocide was about to take place or was under way; in
other words that not only were massacres about to be carried out or already under way, but that
their perpetrators had the specific intent characterizing genocide, namely, the intent to destroy,
in whole or in part, a human group, as such.
423. A point which is clearly decisive in this connection is that it was not conclusively shown
that the decision to eliminate physically the adult male population of the Muslim community
from Srebrenica was brought to the attention of the Belgrade authorities when it was taken; the
Court has found (paragraph 295 above) that that decision was taken shortly before it was
actually carried out, a process which took a very short time (essentially between 13 and 16 July
1995), despite the exceptionally high number of victims. It has therefore not been conclusively
established that, at the crucial time, the FRY supplied aid to the perpetrators of the genocide in
full awareness that the aid supplied would be used to commit genocide.
424. The Court concludes from the above that the international responsibility of the Respondent
is not engaged for acts of complicity in genocide mentioned in Article III, paragraph (e), of the
Convention. In the light of this finding, and of the findings above relating to the other
paragraphs of Article III, the international responsibility of the Respondent is not engaged under
Article III as a whole.
IX. The question of responsibility for breach of the obligations to prevent and punish
genocide
425. The Court now turns to the third and last of the questions set out in paragraph 379 above:
has the respondent State complied with its obligations to prevent and punish genocide under
Article I of the Convention?
Despite the clear links between the duty to prevent genocide and the duty to punish its
perpetrators, these are, in the view of the Court, two distinct yet connected obligations, each of
which must be considered in turn.
426. It is true that, simply by its wording, Article I of the Convention brings out the close link
between prevention and punishment: “The Contracting Parties confirm that genocide, whether
committed in time of peace or in time of war, is a crime under international law which they
undertake to prevent and to punish.” It is also true that one of the most effective ways of
preventing criminal acts, in general, is to provide penalties for persons committing such acts,
and to impose those penalties effectively on those who commit the acts one is trying to prevent.
Lastly, it is true that, although in the subsequent Articles, the Convention includes fairly
detailed provisions concerning the duty to punish (Articles III to VII), it reverts to the obligation
of prevention, stated as a principle in Article I, only in Article VIII: “Any Contracting Party
may call upon the competent organs of the United Nations to take such action under the Charter
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of the United Nations as they consider appropriate for the prevention and suppression of acts of
genocide or any of the other acts enumerated in article III.”
427. However, it is not the case that the obligation to prevent has no separate legal existence of
its own; that it is, as it were, absorbed by the obligation to punish, which is therefore the only
duty the performance of which may be subject to review by the Court. The obligation on each
contracting State to prevent genocide is both normative and compelling. It is not merged in the
duty to punish, nor can it be regarded as simply a component of that duty. It has its own scope,
which extends beyond the particular case envisaged in Article VIII, namely reference to the
competent organs of the United Nations, for them to take such action as they deem appropriate.
Even if and when these organs have been called upon, this does not mean that the States parties
to the Convention are relieved of the obligation to take such action as they can to prevent
genocide from occurring, while respecting the United Nations Charter and any decisions that
may have been taken by its competent organs.
This is the reason why the Court will first consider the manner in which the Respondent has
performed its obligation to prevent before examining the situation as regards the obligation to
punish.
(1) The obligation to prevent genocide
428. As regards the obligation to prevent genocide, the Court thinks it necessary to begin with
the following introductory remarks and clarifications, amplifying the observations already made
above.
429. First, the Genocide Convention is not the only international instrument providing for an
obligation on the States parties to it to take certain steps to prevent the acts it seeks to prohibit.
Many other instruments include a similar obligation, in various forms: see, for example, the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
of 10 December 1984 (Article 2); the Convention on the Prevention and Punishment of Crimes
against Internationally Protected Persons, Including Diplomatic Agents, of 14 December 1973
(Art. 4); the Convention on the Safety of United Nations and Associated Personnel of 9
December 1994 (Art. 11); the International Convention on the Suppression of Terrorist
Bombings of 15 December 1997 (Art. 15). The content of the duty to prevent varies from one
instrument to another, according to the wording of the relevant provisions, and depending on the
nature of the acts to be prevented.
The decision of the Court does not, in this case, purport to establish a general jurisprudence
applicable to all cases where a treaty instrument, or other binding legal norm, includes an
obligation for States to prevent certain acts. Still less does the decision of the Court purport to
find whether, apart from the texts applicable to specific fields, there is a general obligation on
States to prevent the commission by other persons or entities of acts contrary to certain norms of
general international law. The Court will therefore confine itself to determining the specific
scope of the duty to prevent in the Genocide Convention, and to the extent that such a
determination is necessary to the decision to be given on the dispute before it. This will, of
course, not absolve it of the need to refer, if need be, to the rules of law whose scope extends
beyond the specific field covered by the Convention.
430. Secondly, it is clear that the obligation in question is one of conduct and not one of result,
in the sense that a State cannot be under an obligation to succeed, whatever the circumstances,
in preventing the commission of genocide: the obligation of States parties is rather to employ all
means reasonably available to them, so as to prevent genocide so far as possible. A State does
not incur responsibility simply because the desired result is not achieved; responsibility is
however incurred if the State manifestly failed to take all measures to prevent genocide which
were within its power, and which might have contributed to preventing the genocide. In this
area the notion of “due diligence”, which calls for an assessment in concreto, is of critical
importance.
Various parameters operate when assessing whether a State has duly discharged the obligation
concerned. The first, which varies greatly from one State to another, is clearly the capacity to
influence effectively the action of persons likely to commit, or already committing, genocide.
This capacity itself depends, among other things, on the geographical distance of the State
concerned from the scene of the events, and on the strength of the political links, as well as links
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of all other kinds, between the authorities of that State and the main actors in the events. The
State’s capacity to influence must also be assessed by legal criteria, since it is clear that every
State may only act within the limits permitted by international law; seen thus, a State’s capacity
to influence may vary depending on its particular legal position vis-à-vis the situations and
persons facing the danger, or the reality, of genocide. On the other hand, it is irrelevant whether
the State whose responsibility is in issue claims, or even proves, that even if it had employed all
means reasonably at its disposal, they would not have sufficed to prevent the commission of
genocide. As well as being generally difficult to prove, this is irrelevant to the breach of the
obligation of conduct in question, the more so since the possibility remains that the combined
efforts of several States, each complying with its obligation to prevent, might have achieved the
result . averting the commission of genocide which the efforts of only one State were
insufficient to produce.
431. Thirdly, a State can be held responsible for breaching the obligation to prevent genocide
only if genocide was actually committed. It is at the time when commission of the prohibited act
(genocide or any of the other acts listed in Article III of the Convention) begins that the breach
of an obligation of prevention occurs. In this respect, the Court refers to a general rule of the law
of State responsibility, stated by the ILC in Article 14, paragraph 3, of its Articles on State
Responsibility: “… 3. The breach of an international obligation requiring a State to prevent a
given event occurs when the event occurs and extends over the entire period during which the
event continues and remains not in conformity with that obligation.”
This obviously does not mean that the obligation to prevent genocide only comes into being
when perpetration of genocide commences; that would be absurd, since the whole point of the
obligation is to prevent, or attempt to prevent, the occurrence of the act. In fact, a State’s
obligation to prevent, and the corresponding duty to act, arise at the instant that the State learns
of, or should normally have learned of, the existence of a serious risk that genocide will be
committed. From that moment onwards, if the State has available to it means likely to have a
deterrent effect on those suspected of preparing genocide, or reasonably suspected of harbouring
specific intent (dolus specialis), it is under a duty to make such use of these means as the
circumstances permit.
However, if neither genocide nor any of the other acts listed in Article III of the Convention are
ultimately carried out, then a State that omitted to act when it could have done so cannot be held
responsible a posteriori, since the event did not happen which, under the rule set out above,
must occur for there to be a violation of the obligation to prevent.
In consequence, in the present case the Court will have to consider the Respondent’s conduct, in
the light of its duty to prevent, solely in connection with the massacres at Srebrenica, because
these are the only acts in respect of which the Court has concluded in this case that genocide
was committed.
432. Fourth and finally, the Court believes it especially important to lay stress on the differences
between the requirements to be met before a State can be held to have violated the obligation to
prevent genocide . within the meaning of Article I of the Convention . and those to be satisfied
in order for a State to be held responsible for “complicity in genocide” . within the meaning of
Article III, paragraph (e) . as previously discussed. There are two main differences; they are so
significant as to make it impossible to treat the two types of violation in the same way.
In the first place, as noted above, complicity always requires that some positive action has been
taken to furnish aid or assistance to the perpetrators of the genocide, while a violation of the
obligation to prevent results from mere failure to adopt and implement suitable measures to
prevent genocide from being committed. In other words, while complicity results from
commission, violation of the obligation to prevent results from omission; this is merely the
reflection of the notion that the ban on genocide and the other acts listed in Article III, including
complicity, places States under a negative obligation, the obligation not to commit the
prohibited acts, while the duty to prevent places States under positive obligations, to do their
best to ensure that such acts do not occur.
In the second place, as also noted above, there cannot be a finding of complicity against a State
unless at the least its organs were aware that genocide was about to be committed or was under
way, and if the aid and assistance supplied, from the moment they became so aware onwards, to
the perpetrators of the criminal acts or to those who were on the point of committing them,
enabled or facilitated the commission of the acts. In other words, an accomplice must have
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given support in perpetrating the genocide with full knowledge of the facts. By contrast, a State
may be found to have violated its obligation to prevent even though it had no certainty, at the
time when it should have acted, but failed to do so, that genocide was about to be committed or
was under way; for it to incur responsibility on this basis it is enough that the State was aware,
or should normally have been aware, of the serious danger that acts of genocide would be
committed. As will be seen below, this latter difference could prove decisive in the present case
in determining the responsibility incurred by the Respondent.
433. In light of the foregoing, the Court will now consider the facts of the case. For the reasons
stated above (paragraph 431), it will confine itself to the FRY’s conduct vis-à-vis the Srebrenica
massacres.
434. The Court would first note that, during the period under consideration, the FRY was in a
position of influence, over the Bosnian Serbs who devised and implemented the genocide in
Srebrenica, unlike that of any of the other States parties to the Genocide Convention owing to
the strength of the political, military and financial links between the FRY on the one hand and
the Republika Srpska and the VRS on the other, which, though somewhat weaker than in the
preceding period, nonetheless remained very close.
435. Secondly, the Court cannot but note that, on the relevant date, the FRY was bound by very
specific obligations by virtue of the two Orders indicating provisional measures delivered by the
Court in 1993. In particular, in its Order of 8 April 1993, the Court stated, inter alia, that
although not able, at that early stage in the proceedings, to make “definitive findings of fact or
of imputability” (I.C.J. Reports 1993, p. 22, para. 44) the FRY was required to ensure: “that any
military, paramilitary or irregular armed units which may be directed or supported by it, as well
as any organizations and persons which may be subject to its control, direction or influence, do
not commit any acts of genocide, of conspiracy to commit genocide, of direct and public
incitement to commit genocide, or of complicity in genocide . . .” (ibid., p. 24, para. 52 A.(2)).
The Court’s use, in the above passage, of the term “influence” is particularly revealing of the
fact that the Order concerned not only the persons or entities whose conduct was attributable to
the FRY, but also all those with whom the Respondent maintained close links and on which it
could exert a certain influence. Although in principle the two issues are separate, and the second
will be examined below, it is not possible, when considering the way the Respondent discharged
its obligation of prevention under the Convention, to fail to take account of the obligation
incumbent upon it, albeit on a different basis, to implement the provisional measures indicated
by the Court.
436. Thirdly, the Court recalls that although it has not found that the information available to
the Belgrade authorities indicated, as a matter of certainty, that genocide was imminent (which
is why complicity in genocide was not upheld above: paragraph 424), they could hardly have
been unaware of the serious risk of it once the VRS forces had decided to occupy the Srebrenica
enclave.
Among the documents containing information clearly suggesting that such an awareness
existed, mention should be made of the above-mentioned report (see paragraphs 283 and 285
above) of the United Nations Secretary-General prepared pursuant to General Assembly
resolution 53/35 on the “fall of Srebrenica” (United Nations doc. A/54/549), which recounts the
visit to Belgrade on 14 July 1995 of the European Union negotiator Mr. Bildt to meet Mr.
Milošević. Mr. Bildt, in substance, informed Mr. Milošević of his serious concern and “pressed
the President to arrange immediate access for the UNHCR to assist the people of Srebrenica,
and for the ICRC to start to register those who were being treated by the BSA [Bosnian Serb
Army] as prisoners of war”.
437. The Applicant has drawn attention to certain evidence given by General Wesley Clark
before the ICTY in the Milošević case. General Clark referred to a conversation that he had had
with Milošević during the negotiation of the Dayton Agreement. He stated that “I went to
Milošević and I asked him. I said, ‘If you have so much influence over these [Bosnian] Serbs,
how could you have allowed General Mladić to have killed all those people at Srebrenica?’ And
he looked to me . at me. His expression was very grave. He paused before he answered, and he
said, ‘Well, General Clark, I warned him not to do this, but he didn’t listen to me.’ And it was in
the context of all the publicity at the time about the Srebrenica massacre.” (Milošević, IT-02-54T, Transcript, 16 December 2003, pp. 30494-30495). General Clark gave it as his opinion, in his
evidence before the ICTY, that the circumstances indicated that Milošević had foreknowledge
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of what was to be “a military operation combined with a massacre” (ibid., p. 30497). The ICTY
record shows that Milošević denied ever making the statement to which General Clark referred,
but the Trial Chamber nevertheless relied on General Clark’s testimony in its Decision of 16
June 2004 when rejecting the Motion for Judgment of Acquittal (Milošević, IT-02-54-T,
Decision on Motion for Judgment of Acquittal, 16 June 2004,para. 280).
438. In view of their undeniable influence and of the information, voicing serious concern, in
their possession, the Yugoslav federal authorities should, in the view of the Court, have made
the best efforts within their power to try and prevent the tragic events then taking shape, whose
scale, though it could not have been foreseen with certainty, might at least have been surmised.
The FRY leadership, and President Milošević above all, were fully aware of the climate of
deep-seated hatred which reigned between the Bosnian Serbs and the Muslims in the Srebrenica
region. As the Court has noted in paragraph 423 above, it has not been shown that the decision
to eliminate physically the whole of the adult male population of the Muslim community of
Srebrenica was brought to the attention of the Belgrade authorities. Nevertheless, given all the
international concern about what looked likely to happen at Srebrenica, given Milošević’s own
observations to Mladić, which made it clear that the dangers were known and that these dangers
seemed to be of an order that could suggest intent to commit genocide, unless brought under
control, it must have been clear that there was a serious risk of genocide in Srebrenica. Yet the
Respondent has not shown that it took any initiative to prevent what happened, or any action on
its part to avert the atrocities which were committed. It must therefore be concluded that the
organs of the Respondent did nothing to prevent the Srebrenica massacres, claiming that they
were powerless to do so, which hardly tallies with their known influence over the VRS. As
indicated above, for a State to be held responsible for breaching its obligation of prevention, it
does not need to be proven that the State concerned definitely had the power to prevent the
genocide; it is sufficient that it had the means to do so and that it manifestly refrained from
using them. Such is the case here. In view of the foregoing, the Court concludes that the
Respondent violated its obligation to prevent the Srebrenica genocide in such a manner as to
engage its international responsibility.
(2) The obligation to punish genocide
439. The Court now turns to the question of the Respondent’s compliance with its obligation to
punish the crime of genocide stemming from Article I and the other relevant provisions of the
Convention.
440. In its fifth final submission, Bosnia and Herzegovina requests the Court to adjudge and
declare: “5. That Serbia and Montenegro has violated and is violating its obligations under the
Convention on the Prevention and Punishment of the Crime of Genocide for having failed and
for failing to punish acts of genocide or any other act prohibited by the Convention on the
Prevention and Punishment of the Crime of Genocide, and for having failed and for failing to
transfer individuals accused of genocide or any other act prohibited by the Convention to the
International Criminal Tribunal for the former Yugoslavia and to fully co-operate with this
Tribunal.”
441. This submission implicitly refers to Article VI of the Convention, according to which:
“Persons charged with genocide or any of the other acts enumerated in article III shall be tried
by a competent tribunal of the State in the territory of which the act was committed, or by such
international penal tribunal as may have jurisdiction with respect to those Contracting Parties
which shall have accepted its jurisdiction.”
442. The Court would first recall that the genocide in Srebrenica, the commission of which it
has established above, was not carried out in the Respondent’s territory. It concludes from this
that the Respondent cannot be charged with not having tried before its own courts those accused
of having participated in the Srebrenica genocide, either as principal perpetrators or as
accomplices, or of having committed one of the other acts mentioned in Article III of the
Convention in connection with the Srebrenica genocide. Even if Serbian domestic law granted
jurisdiction to its criminal courts to try those accused, and even supposing such proceedings
were compatible with Serbia’s other international obligations, inter alia its obligation to cooperate with the ICTY, to which the Court will revert below, an obligation to try the
perpetrators of the Srebrenica massacre in Serbia’s domestic courts cannot be deduced from
Article VI. Article VI only obliges the Contracting Parties to institute and exercise territorial
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criminal jurisdiction; while it certainly does not prohibit States, with respect to genocide, from
conferring jurisdiction on their criminal courts based on criteria other than where the crime was
committed which are compatible with international law, in particular the nationality of the
accused, it does not oblige them to do so.
443. It is thus to the obligation for States parties to co-operate with the “international penal
tribunal” mentioned in the above provision that the Court must now turn its attention. For it is
certain that once such a court has been established, Article VI obliges the Contracting Parties
“which shall have accepted its jurisdiction” to co-operate with it, which implies that they will
arrest persons accused of genocide who are in their territory . even if the crime of which they
are accused was committed outside it . and, failing prosecution of them in the parties’ own
courts, that they will hand them over for trial by the competent international tribunal.
444. In order to determine whether the Respondent has fulfilled its obligations in this respect,
the Court must first answer two preliminary questions: does the ICTY constitute an
“international penal tribunal” within the meaning of Article VI? And must the Respondent be
regarded as having “accepted the jurisdiction” of the tribunal within the meaning of that
provision?
445. As regards the first question, the Court considers that the reply must definitely be in the
affirmative. The notion of an “international penal tribunal” within the meaning of Article VI
must at least cover all international criminal courts created after the adoption of the Convention
(at which date no such court existed) of potentially universal scope, and competent to try the
perpetrators of genocide or any of the other acts enumerated in Article III. The nature of the
legal instrument by which such a court is established is without importance in this respect.
When drafting the Genocide Convention, its authors probably thought that such a court would
be created by treaty: a clear pointer to this lies in the reference to “those Contracting Parties
which shall have accepted [the] jurisdiction” of the international penal tribunal. Yet, it would be
contrary to the object of the provision to interpret the notion of “international penal tribunal”
restrictively in order to exclude from it a court which, as in the case of the ICTY, was created
pursuant to a United Nations Security Council resolution adopted under Chapter VII of the
Charter. The Court has found nothing to suggest that such a possibility was considered by the
authors of the Convention, but no intention of seeking to exclude it can be imputed to them.
446. The question whether the Respondent must be regarded as having “accepted the
jurisdiction” of the ICTY within the meaning of Article VI must consequently be formulated as
follows: is the Respondent obliged to accept the jurisdiction of the ICTY, and to co-operate with
the Tribunal by virtue of the Security Council resolution which established it, or of some other
rule of international law? If so, it would have to be concluded that, for the Respondent, cooperation with the ICTY constitutes both an obligation stemming from the resolution concerned
and from the United Nations Charter, or from another norm of international law obliging the
Respondent to co-operate, and an obligation arising from its status as a party to the Genocide
Convention, this last clearly being the only one of direct relevance in the present case.
447. For the purposes of the present case, the Court only has to determine whether the FRY was
under an obligation to co-operate with the ICTY, and if so, on what basis, from when the
Srebrenica genocide was committed in July 1995. To that end, suffice it to note that the FRY
was under an obligation to co-operate with the ICTY from 14 December 1995 at the latest, the
date of the signing and entry into force of the Dayton Agreement between Bosnia and
Herzegovina, Croatia and the FRY. Annex 1A of that treaty, made binding on the parties by
virtue of its Article II, provides that they must fully co-operate, notably with the ICTY. Thus,
from 14 December 1995 at the latest, and at least on the basis of the Dayton Agreement, the
FRY must be regarded as having “accepted [the] jurisdiction” of the ICTY within the meaning
of Article VI of the Convention. This fact is sufficient for the Court in its consideration of the
present case, since its task is to rule upon the Respondent’s compliance with the obligation
resulting from Article VI of the Convention in relation to the Srebrenica genocide, from when it
was perpetrated to the present day, and since the Applicant has not invoked any failure to
respect the obligation to co-operate alleged to have occurred specifically between July and
December 1995. Similarly, the Court is not required to decide whether, between 1995 and 2000,
the FRY’s obligation to co-operate had any legal basis besides the Dayton Agreement. Needless
to say, the admission of the FRY to the United Nations in 2000 provided a further basis for its
obligation to co-operate: but while the legal basis concerned was thereby confirmed, that did not
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change the scope of the obligation. There is therefore no need, for the purposes of assessing
how the Respondent has complied with its obligation under Article VI of the Convention, to
distinguish between the period before and the period after its admission as a Member of the
United Nations, at any event from 14 December 1995 onwards.
448. Turning now to the facts of the case, the question the Court must answer is whether the
Respondent has fully co-operated with the ICTY, in particular by arresting and handing over to
the Tribunal any persons accused of genocide as a result of the Srebrenica genocide and finding
themselves on its territory. In this connection, the Court would first observe that, during the oral
proceedings, the Respondent asserted that the duty to co-operate had been complied with
following the régime change in Belgrade in the year 2000, thus implicitly admitting that such
had not been the case during the preceding period. The conduct of the organs of the FRY before
the régime change however engages the Respondent’s international responsibility just as much
as it does that of its State authorities from that date. Further, the Court cannot but attach a
certain weight to the plentiful, and mutually corroborative, information suggesting that General
Mladić, indicted by the ICTY for genocide, as one of those principally responsible for the
Srebrenica massacres, was on the territory of the Respondent at least on several occasions and
for substantial periods during the last few years and is still there now, without the Serb
authorities doing what they could and can reasonably do to ascertain exactly where he is living
and arrest him. In particular, counsel for the Applicant referred during the hearings to recent
statements made by the Respondent’s Minister for Foreign Affairs, reproduced in the national
press in April 2006, and according to which the intelligence services of that State knew where
Mladić was living in Serbia, but refrained from informing the authorities competent to order his
arrest because certain members of those services had allegedly remained loyal to the fugitive.
The authenticity and accuracy of those statements has not been disputed by the Respondent at
any time.
449. It therefore appears to the Court sufficiently established that the Respondent failed in its
duty to co-operate fully with the ICTY. This failure constitutes a violation by the Respondent of
its duties as a party to the Dayton Agreement, and as a Member of the United Nations, and
accordingly a violation of its obligations under Article VI of the Genocide Convention. The
Court is of course without jurisdiction in the present case to declare that the Respondent has
breached any obligations other than those under the Convention. But as the Court has
jurisdiction to declare a breach of Article VI insofar as it obliges States to co-operate with the
“international penal tribunal”, the Court may find for that purpose that the requirements for the
existence of such a breach have been met. One of those requirements is that the State whose
responsibility is in issue must have “accepted [the] jurisdiction” of that “international penal
tribunal”; the Court thus finds that the Respondent was under a duty to co-operate with the
tribunal concerned pursuant to international instruments other than the Convention, and failed in
that duty. On this point, the Applicant’s submissions relating to the violation by the Respondent
of Articles I and VI of the Convention must therefore be upheld.
450. It follows from the foregoing considerations that the Respondent failed to comply both
with its obligation to prevent and its obligation to punish genocide deriving from the
Convention, and that its international responsibility is thereby engaged.
[omissis]
453. The Court indicated the following provisional measures in the dispositif, paragraph 52,
of its Order of 8 April 1993: “A. (1) … The Government of the Federal Republic of Yugoslavia
(Serbia and Montenegro) should immediately, in pursuance of its undertaking in the Convention
on the Prevention and Punishment of the Crime of Genocide of 9 December 1948, take all
measures within its power to prevent commission of the crime of genocide; (2) … The
Government of the Federal Republic of Yugoslavia (Serbia and Montenegro) should in
particular ensure that any military, paramilitary or irregular armed units which may be directed
or supported by it, as well as any organizations and persons which may be subject to its control,
direction or influence, do not commit any acts of genocide, of conspiracy to commit genocide,
of direct and public incitement to commit genocide, or of complicity in genocide, whether
directed against the Muslim population of Bosnia and Herzegovina or against any other
national, ethnical, racial or religious group; … B. … The Government of the Federal Republic
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of Yugoslavia (Serbia and Montenegro) and the Government of the Republic of Bosnia and
Herzegovina should not take any action and should ensure that no action is taken which may
aggravate or extend the existing dispute over the prevention or punishment of the crime of
genocide, or render it more difficult of solution.”
454. The Court reaffirmed these measures in the dispositif of its Order of 13 September 1993.
455. From the Applicant’s written and oral pleadings as a whole, it is clear that the Applicant is
not accusing the Respondent of failing to respect measure B above, and that its submissions
relate solely to the measures indicated in paragraph A, subparagraphs (1) and (2). It is therefore
only to that extent that the Court will consider whether the Respondent has fully complied with
its obligation to respect the measures ordered by the Court.
456. The answer to this question may be found in the reasoning in the present Judgment relating
to the Applicant’s other submissions to the Court. From these it is clear that in respect of the
massacres at Srebrenica in July 1995 the Respondent failed to fulfil its obligation indicated in
paragraph 52 A (1) of the Order of 8 April 1993 and reaffirmed in the Order of 13 September
1993 to “take all measures within its power to prevent commission of the crime of genocide”.
Nor did it comply with the measure indicated in paragraph 52 A (2) of the Order of 8 April
1993, reaffirmed in the Order of 13 September 1993, insofar as that measure required it to
“ensure that any . . . organizations and persons which may be subject to its . . . influence . . . do
not commit any acts of genocide”.
457. However, the remainder of the Applicant’s seventh submission claiming that the
Respondent failed to comply with the provisional measures indicated must be rejected for the
reasons set out above in respect of the Applicant’s other submissions (paragraphs 415 and 424).
458. As for the request that the Court hold the Respondent to be under an obligation to the
Applicant to provide symbolic compensation, in an amount to be determined by the Court, for
the breach thus found, the Court observes that the question of compensation for the injury
caused to the Applicant by the Respondent’s breach of aspects of the Orders indicating
provisional measures merges with the question of compensation for the injury suffered from the
violation of the corresponding obligations under the Genocide Convention. It will therefore be
dealt with below, in connection with consideration of points (b) and (c) of the Respondent’s
sixth submission, which concern the financial compensation which the Applicant claims to be
owed by the Respondent.
XI. The question of reparation
459. Having thus found that the Respondent has failed to comply with its obligations under the
Genocide Convention in respect of the prevention and punishment of genocide, the Court turns
to the question of reparation. The Applicant, in its final submissions, has asked the Court to
decide that the Respondent “must redress the consequences of its international wrongful acts
and, as a result of the international responsibility incurred for . . . violations of the Convention
on the Prevention and Punishment of the Crime of Genocide, must pay, and Bosnia and
Herzegovina is entitled to receive, in its own right and as parens patriae for its citizens, full
compensation for the damages and losses caused” (submission 6 (b)).
The Applicant also asks the Court to decide that the Respondent “shall immediately take
effective steps to ensure full compliance with its obligation to punish acts of genocide under the
Convention on the Prevention and Punishment of the Crime of Genocide or any other act
prohibited by the Convention and to transfer individuals accused of genocide or any other act
prohibited by the Convention to the International Criminal Tribunal for the former Yugoslavia
and to fully co-operate with this Tribunal” (submission 6 (a)), and that the Respondent “shall
provide specific guarantees and assurances that it will not repeat the wrongful acts complained
of, the form of which guarantees and assurances is to be determined by the Court” (submission
6 (d)). These submissions, and in particular that relating to compensation, were however
predicated on the basis that the Court would have upheld, not merely that part of the Applicant’s
claim as relates to the obligation of prevention and punishment, but also the claim that the
Respondent has violated its substantive obligation not to commit genocide, as well as the
ancillary obligations under the Convention concerning complicity, conspiracy and incitement,
and the claim that the Respondent has aided and abetted genocide. The Court has now to
consider what is the appropriate form of reparation for the other forms of violation of the
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Convention which have been alleged against the Respondent and which the Court has found to
have been established, that is to say breaches of the obligations to prevent and punish.
460. The principle governing the determination of reparation for an internationally wrongful act
is as stated by the Permanent Court of International Justice in the Factory at Chorzów case: that
“reparation must, so far as possible, wipe out all the consequences of the illegal act and
reestablish the situation which would, in all probability, have existed if that act had not been
committed” (P.C.I.J. Series A, No. 17, p. 47: see also Article 31 of the ILC’s Articles on State
Responsibility). In the circumstances of this case, as the Applicant recognizes, it is
inappropriate to ask the Court to find that the Respondent is under an obligation of restitutio in
integrum. Insofar as restitution is not possible, as the Court stated in the case of the GabčíkovoNagymaros Project (Hungary/Slovakia), “[i]t is a well-established rule of international law that
an injured State is entitled to obtain compensation from the State which has committed an
internationally wrongful act for the damage caused by it” (I.C.J. Reports 1997, p. 81, para. 152.;
cf. Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, I.C.J. Reports 2004, p. 198, paras. 152-153; see also Article 36 of the ILC’s
Articles on State Responsibility). It is therefore appropriate to consider what were the
consequences of the failure of the Respondent to comply with its obligations under the
Genocide Convention to prevent and punish the crime of genocide, committed in Bosnia and
Herzegovina, and what damage can be said to have been caused thereby.
461. The Court has found that the authorities of the Respondent could not have been unaware of
the grave risk of genocide once the VRS forces had decided to take possession of the Srebrenica
enclave, and that in view of its influence over the events, the Respondent must be held to have
had the means of action by which it could seek to prevent genocide, and to have manifestly
refrained from employing them (paragraph 438). To that extent therefore it failed to comply
with its obligation of prevention under the Convention. The obligation to prevent the
commission of the crime of genocide is imposed by the Genocide Convention on any State party
which, in a given situation, has it in its power to contribute to restraining in any degree the
commission of genocide.
To make this finding, the Court did not have to decide whether the acts of genocide committed
at Srebrenica would have occurred anyway even if the Respondent had done as it should have
and employed the means available to it. This is because, as explained above, the obligation to
prevent genocide places a State under a duty to act which is not dependent on the certainty that
the action to be taken will succeed in preventing the commission of acts of genocide, or even on
the likelihood of that outcome. It therefore does not follow from the Court’s reasoning above in
finding a violation by the Respondent of its obligation of prevention that the atrocious suffering
caused by the genocide committed at Srebrenica would not have occurred had the violation not
taken place.
462. The Court cannot however leave it at that. Since it now has to rule on the claim for
reparation, it must ascertain whether, and to what extent, the injury asserted by the Applicant is
the consequence of wrongful conduct by the Respondent with the consequence that the
Respondent should be required to make reparation for it, in accordance with the principle of
customary international law stated above. In this context, the question just mentioned, whether
the genocide at Srebrenica would have taken place even if the Respondent had attempted to
prevent it by employing all means in its possession, becomes directly relevant, for the definition
of the extent of the obligation of reparation borne by the Respondent as a result of its wrongful
conduct. The question is whether there is a sufficiently direct and certain causal nexus between
the wrongful act, the Respondent’s breach of the obligation to prevent genocide, and the injury
suffered by the Applicant, consisting of all damage of any type, material or moral, caused by the
acts of genocide.
Such a nexus could be considered established only if the Court were able to conclude from the
case as a whole and with a sufficient degree of certainty that the genocide at Srebrenica would
in fact have been averted if the Respondent had acted in compliance with its legal obligations.
However, the Court clearly cannot do so. As noted above, the Respondent did have significant
means of influencing the Bosnian Serb military and political authorities which it could, and
therefore should, have employed in an attempt to prevent the atrocities, but it has not been
shown that, in the specific context of these events, those means would have sufficed to achieve
the result which the Respondent should have sought. Since the Court cannot therefore regard as
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proven a causal nexus between the Respondent’s violation of its obligation of prevention and
the damage resulting from the genocide at Srebrenica, financial compensation is not the
appropriate form of reparation for the breach of the obligation to prevent genocide.
463. It is however clear that the Applicant is entitled to reparation in the form of satisfaction,
and this may take the most appropriate form, as the Applicant itself suggested, of a declaration
in the present Judgment that the Respondent has failed to comply with the obligation imposed
by the Convention to prevent the crime of genocide. As in the Corfu Channel (United Kingdom
v. Albania) case, the Court considers that a declaration of this kind is “in itself appropriate
satisfaction” (Merits, Judgment, I.C.J. Reports 1949, pp. 35, 36), and it will, as in that case,
include such a declaration in the operative clause of the present Judgment. The Applicant
acknowledges that this failure is no longer continuing, and accordingly has withdrawn the
request made in the Reply that the Court declare that the Respondent “has violated and is
violating the Convention.
464. The Court now turns to the question of the appropriate reparation for the breach by the
Respondent of its obligation under the Convention to punish acts of genocide; in this respect,
the Applicant asserts the existence of a continuing breach, and therefore maintains (inter alia)
its request for a declaration in that sense. As noted above (paragraph 440), the Applicant
includes under this heading the failure “to transfer individuals accused of genocide or any other
act prohibited by the Convention to the International Criminal Tribunal for the former
Yugoslavia and to fully co-operate with this Tribunal”; and the Court has found that in that
respect the Respondent is indeed in breach of Article VI of the Convention (paragraph 449
above). A declaration to that effect is therefore one appropriate form of satisfaction, in the same
way as in relation to the breach of the obligation to prevent genocide. However, the Applicant
asks the Court in this respect to decide more specifically that “Serbia and Montenegro shall
immediately take effective steps to ensure full compliance with its obligation to punish acts of
genocide under the Convention on the Prevention and Punishment of the Crime of Genocide or
any other act prohibited by the Convention and to transfer individuals accused of genocide or
any other act prohibited by the Convention to the International Criminal Tribunal for the former
Yugoslavia and to fully co-operate with this Tribunal.”
465. It will be clear from the Court’s findings above on the question of the obligation to punish
under the Convention that it is satisfied that the Respondent has outstanding obligations as
regards the transfer to the ICTY of persons accused of genocide, in order to comply with its
obligations under Articles I and VI of the Genocide Convention, in particular in respect of
General Ratko Mladić (paragraph 448). The Court will therefore make a declaration in these
terms in the operative clause of the present Judgment, which will in its view constitute
appropriate satisfaction.
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