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Cassazione civile , sez. un., 11 marzo 2004 n. 5044, 
Ferrini c. Repubblica Federale di Germania 

[Il Foro italiano on-line] 
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[omissis] 

Fatto 

1 - Con atto notificato il 23 settembre 1998, il signor Luigi Ferrini conveniva in giudizio, 
innanzi al Tribunale di Arezzo, la Repubblica Federale di Germania, chiedendone la condanna 
al risarcimento dei danni, patrimoniali e non patrimoniali, subiti per essere stato catturato in 
provincia di Arezzo, il 4 agosto 1944, da forze militari tedesche e, quindi, deportato in 
Germania per essere utilizzato presso imprese tedesche quale lavoratori “forzato”. Aggiungeva 
l’attore che la sua permanenza in un lager di sterminio a Kahla, dove la REIMAHG Werke 
(Reich Marschall Hermann Göring Werke) e la Messerschmitt costruivano aeroplani, missili e 
altre armi da guerra, si era protratta fino al 20 aprile 1945. 
La parte convenuta eccepiva il difetto di giurisdizione dell’autorità giudiziaria italiana e 
dichiarava di non accettare il contraddittorio sul merito della vicenda. 
1.1 - Il Tribunale, con sentenza del 3 novembre 2000, dichiarava il difetto di giurisdizione del 
giudice italiano, sul rilievo che la domanda avanzata dall’attore trovava il suo fondamento in 
fatti compiuti da uno Stato straniero nell’esercizio della sua sovranità e che, pertanto, la 
controversia era sottratta all cognizione dello Stato territoriale in base al principio della c.d. 
immunità ristretta fondato sul diritto internazionale consuetudinario. 
1.2 - La Corte d’appello di Firenze respingeva l’appello del Ferrini, ribadendo quanto già 
affermato dal Tribunale e osservando, in particolare, che il riconoscimento della giurisdizione 
del giudice italiano nella controversia in esame non avrebbe potuto trovare fondamento: 
- nella Convenzione concernente la competenza giurisdizionale e l’esecuzione delle decisioni in 
materia civile e commerciale, firmata a Bruxelles il 27 giugno 1968 [d’ora innanzi: 
Convezione], essendo escluse dal suo ambito di applicazione, secondo il costante orientamento 
della Corte di Giustizia, le materie attinenti all’esercizio di potestà pubbliche da parte di autorità 
statali; 
- e neppure nella Dichiarazione Universale dei Diritti dell’Uomo, adottata dall’Assemblea 
generale delle Nazioni Unite, essendo le sue disposizioni rivolte (non agli individui, ma) agli 
Stati e prive di valore precettivo immediato. 
1.3 - Il Ferrini chiede la cassazione di tale sentenza con quattro motivi di ricorso, illustrati con 
memoria. 
La Repubblica Federale di Germania resiste. 

Diritto 

2 - Con il primo motivo il ricorrente - denunziando violazione e falsa applicazione degli artt. 1, 
5, terzo comma, e 57, della Convenzione sulla competenza giurisdizionale in materia civile e 
commerciale firmata a Bruxelles il 27 settembre 1968 (d’ora innanzi: Convenzione) censura la 
sentenza impugnata per aver negato la giurisdizione del giudice italiano senza considerare che 
nella specie erano applicabili i criteri di individuazione della competenza giurisdizionale, 
stabiliti in detta Convenzione, posto che: 
- la controversia intercorre tra un soggetto avente il proprio domicilio in uno Stato contraente 
(l’Italia) nei confronti di un altro Stato contraente (la Repubblica Federale di Germania) e, 
quindi, per definizione localizzato entro l’ambito territoriale di applicazione della Convenzione; 
- che la pretesa risarcitoria trova fondamento in fatti avvenuti nel territorio italiano; 
- che, secondo il diritto italiano e tedesco, anche le domande risarcitorie proposte nei confronti 
di un ente pubblico hanno natura “civile”; 
- che le disposizioni contenute nella Convezione prevalgono sulle norme internazionali di diritto 
consuetudinario e, quindi, anche sul principio sul quale si fonda l’immunità dalla giurisdizione 
degli Stati stranieri; 
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- che, in base al criterio stabilito dall’art. 5, n. 3, “in materia di delitti o quasi delitti”, il 
convenuto domiciliato in un altro Stato contraente può essere citato davanti al giudice dello 
Stato in cui l’evento dannoso si è verificato, anche quando si tratti di uno Stato contraente 
diverso da quello in cui il convenuto è domiciliato. 
2.1 - La censura, in tali termini formulata, è palesemente infondata. 
Invero, la Convenzione (i cui contenuti sono ora assorbiti, salvo che per la Danimarca, dal 
Regolamento CE 44/01 emanato il 22 dicembre 2000 dal Consiglio dell’Unione Europea) non è 
applicabile alle controversie relative ad attività che costituiscono espressione della sovranità dei 
singoli Stati, come è stato chiarito a più riprese dalla Corte di Giustizia affermando, in tema di 
responsabilità della pubblica amministrazione, che la pretesa risarcitoria del danneggiato 
assume carattere “civile” (e rientra, quindi, nell’ambito di applicazione della Convenzione) solo 
se è fondata su fatti che non siano stati commessi dalla pubblica amministrazione “nell’esercizio 
della sua potestà d’impero” (sent. 21 aprile 1993, c. 171/91; 16 dicembre 1980, c. 814/79; 14 
ottobre 1976, c. 29/76). 
3 - L’infondatezza, per le ragioni indicate nel precedente paragrafo, della censura formulata con 
il primo motivo, porta a ritenere assorbito il terzo motivo, con il quale il ricorrente - 
denunziando violazione degli artt. 2 e 3 del Protocollo aggiuntivo della Convenzione - sia duole 
che la Corte territoriale non abbia rimesso alla Corte di giustizia CE la questione interpretativa 
volta a chiarire se la domanda di risarcimento proposta nei confronti della Germania nel ricorso 
rientri, o meno, nell’ambito di operatività della Convenzione medesima. 
Invero, anche quando la rimessione della questione alla Corte di Giustizia è obbligatoria (ma 
tale non era nel caso di specie, dal momento che la Corte d’appello non era chiamata a decidere 
quale giudice di ultima istanza e non ricorrevano, quindi, le condizioni per applicare il principio 
posto dall’art. 234, ultimo comma, del Trattato CE), deve pur sempre considerarsi che 
l’obbligatorietà del rinvio non è assoluta, in quanto esso risponde all’esigenza di assicurare la 
corretta e uniforme applicazione del diritto comunitario in tutti gli Stati membri e il giudice 
(anche se di ultima istanza) può quindi astenersi legittimamente dal sottomettere la questione 
interpretativa all’esame della Corte di giustizia tutte le volte che la sua soluzione si imponga con 
tale evidenza da non lasciare adito ad alcun ragionevole dubbio (Corte di giustizia CE 6 ottobre 
1982, c. 283/81; 16 gennaio 1974, c. 166/73; 27 marzo 1963, cause riunite 28-30/62; Cass. 22 
novembre 1996, n. 10359). 
4 - Con il secondo e il quarto motivo, tra loro strettamente connessi, il ricorrente - denunziando 
violazione degli artt. 10 e 24 Cost. - censura la sentenza impugnata per aver ritenuto: 
- che il principio della immunità giurisdizionale degli stati stranieri ha natura e valore di 
principio e di diritto internazionale consuetudinario; 
- che detto principio può operare anche in presenza della violazione di norme di jus cogens e, in 
particolare di quelle che attengono al rispetto della dignità umana e dei diritti inviolabili della 
persona. 
5 - Contrariamente a quel che mostra di ritenere il ricorrente, l’esistenza di una norma 
consuetudinaria di diritto internazionale che impone agli Stati l’obbligo di astenersi 
dall’esercitare il potere giurisdizionale nei confronti degli Stati stranieri e la sua operatività, nel 
nostro ordinamento, in virtù di quanto disposto dall’art. 10, primo comma, Cost., non sono 
revocabili in dubbio, anche se deve riconoscersi, come si dirà tra breve, che la portata di tale 
principio (che un tempo aveva carattere assoluto, nel senso che accordava allo Stato straniero 
un’immunità totale, quale che fossero la natura e l’oggetto della controversia, rispetto alla 
giurisdizione dello Stato territoriale) è andata e va progressivamente restringendosi (Cass., sez. 
un., 3 agosto 2000, n. 530/SU; 3 febbraio 1996, n. 919; v. altresì, infra, § 10.1). 
La censura è pertanto, sotto tale riguardo, chiaramente infondata. 
6 - Il suo esame, sotto l’altro profilo, richiede un più lungo discorso. 
Con la già citata sentenza n. 530/SU del 2000, questa Corte - chiamata giudicare della 
“nocività” per l’incolumità fisica e la salute dei residenti, dell’attività di addestramento di 
velivoli alla guerra, in funzione difensiva, effettuata in base alle previsioni del Trattato NATO 
degli Stati Uniti d’America sul territorio italiano - dopo aver ribadito che l’immunità dalla 
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giurisdizione civile può essere riconosciuta solo limitatamente alle attività che costituiscano 
“estrinsecazione immediata e diretta” della sovranità di uno Stato estero, ha negato che la 
“potenziale incidenza negativa” di attività siffatte “sui diritti fondamentali dell’uomo” potesse 
assumere “valore e portata discriminatoria” in ordine alla loro riconducibilità “alla sfera del 
diritto pubblico” e alla loro idoneità “alla realizzazione dei fini istituzionali dello Stato”, 
precisando, che “tale dato” avrebbe consentito soltanto di affermare che esse erano 
potenzialmente nocive sotto i profili sopra indicati, ma non avrebbe consentito di escludere che 
si trattava di attività sovrane, sottratte, in quanto tali, al potere giurisdizionale dello Stato 
territoriale. Questo perché l’attività di addestramento alla guerra delle forze armate in funzione 
difensiva “rappresentava un fine pubblico essenziale ... dello Stato” e, quindi, un’attività 
“indefettibilmente e ontologicamente iure imperii”. 
6.1 - Nella stessa ottica sembra porsi la sentenza pronunciata il 15 dicembre 1995 dalla Corte 
Suprema d’Irlanda nel caso McElhinney. L’Inghilterra era stata convenuta in giudizio da un 
cittadino della Repubblica d’Irlanda davanti ai giudici di quel Paese per rispondere dei danni 
subiti a causa di uno “shock post - traumatico” causatogli da un militare inglese in servizio al 
confine tra la Repubblica d’Irlanda e l’Irlanda del Nord. Al passaggio della frontiera, 
l’autovettura del sig. McElhinney aveva urtato il militare, che aveva reagito inseguendolo anche 
oltre la linea di confine ed esplodendo alcuni colpi di arma da fuoco, tre dei quali in territorio 
irlandese. Dopo averlo raggiunto, il militare gli aveva puntato contro l’arma, premendo il 
grilletto, che si era però inceppato. 
La Corte ha ritenuto che l’Inghilterra potesse beneficiare dell’Immunità dalla giurisdizione, 
osservando che il militare aveva agito nell’esercizio di poteri inerenti all’attività di controllo 
sulla linea di confine, riconducibili, in quanto tali, all’esercizio della sovranità dello stato 
convenuto. Questa impostazione è stata fatta propria, con la sentenza 21 novembre 2001, 
McElhinney v. Ireland, dalla Corte europea dei diritti dell’uomo (alla quale l’attore aveva fatto 
ricorso assumendo che la Repubblica d’Irlanda, declinando la propria giurisdizione, gli aveva 
precluso la possibilità di tutelare il suo diritto in via giudiziaria, violando l’art. 6.1 della 
Convenzione sulla salvaguardia dei diritti dell’uomo), ma sulla base di considerazioni che, 
come si preciserà in seguito, non possono essere condivise (infra, § 10.1). 
7 - Il problema che viene in considerazione nel presente giudizio è profondamente diverso. 
Che gli atti a suo tempo compiuti dalla Germania, sui quali si radica la pretesa avanzata dal 
Ferrini, fossero espressione della sua potestà d’impero, non è invero revocabile in dubbio, 
trattandosi di atti posti in essere nel corso di operazioni belliche. Il problema che si pone, infatti, 
è quello di accertare se l’immunità dalla giurisdizione possa operare anche in presenza di 
comportamenti che, a differenza di quelli considerati nel precedente paragrafo, assumono 
connotati di estrema gravità, configurandosi, in forza di norme consuetudinarie di diritto 
internazionale, quali crimini internazionali, in quanto lesivi di valori universali che trascendono 
gli interessi delle singole comunità statali (v. infra, § 9). 
7.1 - La circostanza che tali comportamenti si inserissero nello svolgimento di operazioni 
belliche pone peraltro una questione preliminare. 
Con ordinanza del 5 giugno 2002, n. 8157 queste Sezioni Unite hanno infatti statuito che gli atti 
compiuti dallo Stato nella conduzione di ostilità belliche si sottraggono ad ogni sindacato 
giurisdizionale, costituendo espressione di una funzione di “indirizzo politico”, rispetto alla 
quale “non è configurabile una situazione di interesse protetto a che gli atti in cui detta funzione 
si manifesta assumano o meno un determinato contenuto”. In applicazione di detto principio è 
stato dichiarato il difetto di giurisdizione su una domanda di risarcimento proposta nei confronti 
della Presidenza del Consiglio e del Ministero della difesa dell’Italia per l’avvenuta distruzione, 
nel corso delle operazioni aree della NATO contro la Repubblica Federale di Jugoslavia, di un 
obbiettivo non militare, e al conseguente decesso di alcuni civili. 
E’ agevole però osservare, da un lato, che l’insindacabilità delle modalità di svolgimento delle 
attività di suprema direzione della cosa pubblica non è di ostacolo all’accertamento degli 
eventuali reati commessi nel corso del loro esercizio e delle conseguenti responsabilità, sia sul 
piano penale che su quello civile (artt. 90 e 96 Cost.; art. 15, l. cost. 11 marzo 1953, n. 1; art. 30, 



 

 - 7 - 

l. 25 gennaio 1962, n. 20); dall’altro, che, in forza del principio di adattamento sancito dall’art. 
10, primo comma, della nostra Carta Costituzionale, le norme di diritto internazionale 
“generalmente riconosciute” che tutelano la libertà e la dignità della persona umana come valori 
fondamentali e configurano come “crimini internazionali” i comportamenti che più gravemente 
attentano all’integrità di tali valori, sono divenute “automaticamente” parte integrante del nostro 
ordinamento e sono, pertanto, pienamente idonee ad assumere il ruolo di parametro 
dell’ingiustizia del danno causato da un “fatto” doloso o colposo altrui. 
E’ quindi evidente che i principi contenuti in detta pronuncia non possono venire in 
considerazione nel caso di specie. 
7.2 - Come si è riferito (retro, § 1), i fatti posti a fondamento della domanda risarcitoria 
avanzata dal ricorrente si erano concretati nella sua cattura e nella sua deportazione in Germania 
per essere utilizzato quale “mano d’opera non volontaria” al servizio di imprese tedesche. 
Alla stregua della Risoluzione 95-I dell’11 dicembre 1946, con la quale l’Assemblea generale 
delle Nazioni Unite “confermò” i principi di diritto dello internazionale dello Statuto e dalla 
sentenza del Tribunale militare internazionale di Norimberga, sia la deportazione che 
l’assoggettamento ai lavori forzati dovevano essere annoverati tra i “crimini di guerra” e, 
quindi, tra i crimini di diritto internazionale. 
Nello Statuto, firmato a Londra l’8 agosto 1945, si precisava, infatti, che la categoria dei 
“crimini di guerra” comprende anche “la deportazione per costringere ad eseguire forzati” (art. 
6, lett. b). 
Nella sentenza pronunciata dal Tribunale di Norimberga il 30 settembre 1946, si poneva in 
evidenza che un comportamento siffatto costituiva violazione “flagrante” della Convenzione 
relativa alle leggi e agli usi della guerra terrestre, stipulata a L’Aia il 18 ottobre 1907, il cui 
allegato stabiliva che servizi agli “abitanti” possano essere imposti alla popolazione civile 
(soltanto) per le necessità dell’esercizio di occupazione (art. 52), escludendo pertanto che 
prestazioni siffatte potessero essere richieste per fini diversi. L’applicabilità di quest’ultima 
disposizione era stata contestata dalla difesa degli imputati, la quale si era richiamata all’art. 2 
della Convezione, facendo presente che tale Convezione non era stata sottoscritta da alcuni Stati 
belligeranti. L’obiezione fu però superata dal Tribunale osservando che nel 1939 (e, quindi, 
prima dell’inizio del conflitto) le “regole” da essa stabilite erano riconosciute e accettate da tutte 
le nazioni civili ed avevano quindi assunto la forza e il valore di norme consuetudinarie. 
7.3 - La configurazione come “crimine internazionale” della deportazione e 
dell’assoggettamento dei deportati al lavoro forzato trova conferma sia nei Principi di diritto 
internazionale adottati nel giugno 1950 dalla Commissione di diritto internazionale delle 
Nazioni Unite (principio VI); sia nelle Risoluzioni del Consiglio di sicurezza delle Nazioni 
Unite 25 maggio 1993, n. 827/93 e 8 novembre 1994 n. 955/94, con le quali sono stati adottati, 
rispettivamente, lo Statuto del Tribunale penale internazionale per la ex Jugoslavia (artt. 2 e 5) e 
lo Statuto del Tribunale penale internazionale per il Ruanda (art. 3); sia, infine, nella 
Convenzione con la quale è stata istituita la Corte penale internazionale, sottoscritta a Roma il 
17 luglio 1998 da ben 139 Stati (dei quali 120 ratificanti) ed entrata in vigore il 1° luglio 2002 
(artt. 7-8). 
7.4 - Anche a voler prescindere da quel che si afferma nella sentenza richiamata nel precedente 
paragrafo, non è quindi revocabile in dubbio che si sia al riguardo formata una norma di diritto 
consuetudinario di portata generale per tutti i componenti della comunità internazionale. 
La gravità di tali crimini è stata del resto riconosciuta dalla stessa Germania che, prendendo atto 
delle sofferenze inflitte dallo Stato nazista a quanti furono deportati e assoggettati al “lavoro 
coatto” e facendosi carico della relativa responsabilità politica e morale, ha istituito, cm il 
concorso delle imprese tedesche che avevano beneficiato di tali prestazioni “non volontarie”, 
una Fondazione, denominata “Memoria, responsabilità e futuro”, allo scopo mantenere vivo il 
ricordo dell’accaduto e di assicurare alle vittime un indennizzo (legge 2 agosto 2000, BGBI, 
2000, I, 1263), subordinando peraltro l’individuazione degli “aventi diritto” alla ricorrenza di 
determinati requisiti (ivi, art. 11). 
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Quest’ultima legge assume rilievo anche sotto un ulteriore profilo, in quanto conferma che i fatti 
posti dal ricorrente a fondamento della propria pretesa non costituivano episodi isolati, ma 
rispondevano ad una precisa strategia perseguita in quell’epoca, con ferma determinazione, 
dallo Stato tedesco. 
8 - La Corte suprema di Grecia ha escluso che possa fruire dell’immunità dalla giurisdizione 
civile uno Stato straniero (anche in quel caso si trattava della Germania) in relazione ad un 
giudizio promosso da cittadini greci per ottenere il risarcimento dei danni subiti a causa di atti 
gravemente lesivi dei diritti umani (erano state uccise per rappresaglia circa duecento persone 
che non avevano alcun rapporto, diretto o indiretto, con le operazioni militari) compiuti in 
territorio greco dalle sue truppe di occupazione durante la seconda guerra mondiale (sent. 4 
2000, n. 11, Prefettura di Vaiotia c. Repubblica Federale di Germania). 
La Corte ha fatto anzitutto ricorso all’art. 11 della Convenzione europea sull’immunità degli 
Stati, stipulata il 16 maggio 1972, il quale nega che lo Stato possa invocare l’immunità dalla 
giurisdizione civile quando sia convenuto in giudizio davanti all’autorità giudiziaria di uno 
Stato straniero con una pretesa risarcitoria fondata su un illecito commesso nel territorio 
soggetto alla sua sovranità. 
Secondo quel che si afferma nella sentenza in esame, tale regola varrebbe anche per gli illeciti 
commessi nell’esercizio di un’attività d’impero e sarebbe espressione di un principio di natura 
consuetudinaria, efficace, in quanto tale, anche rispetto ai paesi che, come la Grecia, non hanno 
sottoscritto la Convenzione. 
8.1 - Il richiamo a tale disposizione non è stato però ritenuto risolutivo, in quanto i giudici si 
sono fatti carico dell’obiezione che poteva essere tratta dall’art. 31, in cui si precisa che il 
campo di applicazione della Convenzione non si estende alla disciplina delle situazioni che 
possono determinarsi in caso di conflitto armato. E hanno ritenuto di poterla superare 
affermando che la violazione di norme imperative poste a tutela dei diritti fondamentali della 
persona umana implica rinuncia ai benefici (e ai privilegi) accordati dal diritto internazionale, e 
che doveva quindi ritenersi che la Germania, rendendosi responsabile di quei crimini, avesse 
rinunciato implicitamente all’immunità. 
8.2 - Ma è agevole replicare che non vi è atto il quale presupponga necessariamente una 
determinata volontà. Una rinunzia non può quindi essere ipotizzata in astratto, ma solo 
riscontrata in concreto, se i fatti accertati consentono di qualificare un determinato contegno 
come “abdicativo”. Del resto, appare improbabile che colui che si rende colpevole di violazioni 
così intenda rinunciare al beneficio che gli deriva dall’immunità giurisdizionale, trattandosi di 
prerogativa che (se non impedisce del tutto) rende certamente più difficile l’accertamento della 
sua responsabilità. 
8.3 - Se l’argomento addotto non può dirsi, pertanto, pienamente persuasivo, la conclusione alla 
quale la Corte greca è pervenuta merita invece di essere pienamente condivisa, anche se per 
ragioni diverse da quelle appena esposte. 
9 - E’ ricorrente l’affermazione che i crimini internazionali “minacciano l’umanità intera e 
minano le fondamenta stesse della coesistenza internazionale” (così, ad es., Corte Cost. di 
Ungheria 13 ottobre 1993, n. 53). Si tratta, infatti, di delitti che si concretano nella violazione, 
particolarmente grave per intensità o sistematicità (arg. ex art. 40, secondo comma, del Progetto 
sulla responsabilità internazionale degli Stati, adottato nell’agosto del 2001 dalla Commissione 
di diritto internazionale dell’ONU), dei diritti fondamentali della persona umana, la cui tutela è 
affidata a norme inderogabili che si collocano al vertice dell’ordinamento internazionale, 
prevalendo su ogni altra norma, sia di carattere convenzionale che consuetudinario (Tribunale 
penale per la ex - Jugoslavia, 10 dicembre 1998, Furunduzya, 153-155; 14 gennaio 2000, 
Kupreskic, 520; Corte europea dei diritti dell’uomo, 21 novembre 2001, Al - Adsani c. Regno 
Unito, 61), e, quindi, anche su quelle in tema di immunità. 
Per questo ne è stata sancita l’imprescrittibilità (Convenzione ONU, del 26 novembre 1968; 
Convenzione del Consiglio d’Europa del 25 gennaio 1974) e si è riconosciuto che ogni Stato 
può reprimerli, indipendentemente dal luogo in cui sono stati commessi, secondo i principi della 
giurisdizione universale (sentenza Furundzya, 155 e 156): in alcuni casi la loro repressione è 
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stata anzi prevista come obbligatoria (così, in particolare, l’art. 146 della IV Convenzione di 
Ginevra, relativa alla protezione delle persone civili in tempo di guerra). Per la stessa ragione, 
non si dubita che il principio della universalità della giurisdizione valga anche per i processi 
civili che traggono origine da tali reati. 
Va poi consolidandosi il convincimento che violazioni così gravi debbano comportare, anche 
rispetto agli Stati, una reazione qualitativamente diversa (e più severa) di quella stabilita per gli 
altri illeciti. In linea con tale tendenza, nella sentenza da ultimo ricordata si afferma gli Stati 
rimasti estranei all’illecito hanno il dovere di non riconoscere le situazioni determinate dalla sua 
commissione (ivi, 155). E, sempre in questa prospettiva, il Progetto sulla responsabilità 
internazionale degli Stati, cit. “vieta” agli Stati di prestare alcun aiuto o assistenza al 
mantenimento delle situazioni originate dalla violazione e li “obbliga” a concorrere, con mezzi 
legittimi, alla cessazione dell’attività illecita (art. 41). 
9.1 - Il riconoscimento dell’immunità dalla giurisdizione in favore degli Stati che si siano resi 
responsabili di tali misfatti si pone in palese contrasto con i dati normativi appena ricordati, 
poiché detto riconoscimento, lungi dal favorire, ostacola la tutela di valori, la cui protezione è 
da considerare invece, alla stregua di tali norme e principi, essenziale per l’intera Comunità 
internazionale, tanto da giustificare, nelle ipotesi più gravi, anche forme di reazione 
obbligatorie. E non può esservi dubbio che l’antinomia debba essere risolta dando prevalenza 
alle norme di rango più elevato, come puntualizzato nelle opinioni dissidenti espresse dai 
giudici di minoranza (otto contro nove) allegate alla sentenza Al - Adsani (retro, § 9): quindi, 
escludendo che, in ipotesi siffatte, lo Stato possa giovarsi dell’immunità dalla giurisdizione 
straniera. In questa prospettiva sembra collocarsi la sentenza Furunduzya (loc. ult. cit.), che 
annovera tra gli effetti della violazione di norme di questo tipo, operanti “a livello interstatale”, 
la possibilità, per le vittime, di “avviare un’azione civile di risarcimento davanti ai tribunali di 
uno Stato straniero”. 
9.2 - Non vale opporre che tale deroga al principio dell’immunità non è espressamente prevista 
da alcuna norma (così, ad es., oltre la sentenza Al - Adsani, 61; Superior Court of Justice - 
Ontario (Canada), 1 maggio 2002, Houshang Bouzari +3 v. Islamic Republic of Iran, 63). 
Il rispetto dei diritti inviolabili della persona umana ha invero assunto, ormai, il valore di 
principio fondamentale dell’ordinamento internazionale (in tal senso, oltre alle sentenze già 
ricordate, Corte Internazionale di Giustizia 9 aprile 1949, Regno Unito c. Albania; 27 giugno 
1986, Attività militari e paramilitari in Nicaragua e contro il Nicaragua, 219). E l’emersione di 
tale principio non può non riflettersi sulla portata degli altri principi ai quali tale ordinamento è 
tradizionalmente ispirato e, in particolare, di quello sulla “sovrana uguaglianza” degli Stati, cui 
si ricollega il riconoscimento della immunità statale dalla giurisdizione civile straniera. 
Le norme giuridiche non vanno infatti interpretate le une separatamente dalle altre, poiché si 
completano e si integrano a vicenda, condizionandosi reciprocamente nella loro applicazione, 
(sentenze Al - Adsani, cit., 55; McElhinney, cit., 36). Queste decisioni fanno specifico 
riferimento alle norme convenzionali. Ma non vi è dubbio che criteri analoghi valgono per 
l’interpretazione di quelle consuetudinarie, che, non diversamente dalle altre, sono inserite in un 
sistema e possono, pertanto, essere correttamente intese solo se poste in relazione alle altre 
norme che fanno parte integrante dello stesso ordine giuridico (così, ad es., Dichiarazione 
Universale dei diritti dell’Uomo, adottata dall’Assemblea ONU il 10 dicembre 1948, art. 30). 
10 - Questa Corte è consapevole che, anche di recente, si è affermato che gli Stati hanno il 
diritto di avvalersi dell’immunità dalla giurisdizione pur in presenza di domande dirette ad 
ottenere il risarcimento dei danni derivati dalla commissione di crimini internazionali. Si tratta, 
però, di decisioni che riguardano casi nei quali l’illecito era stato commesso in uno Stato 
diverso da quello del foro ( così, in particolare, oltre le sentenze relative ai casi Al - Adsani, e 
Houshang Bouzari, retro, § 9.2, la sentenza 24 marzo 1999 della House of Lords, nel caso 
Regina v. Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet, con 
particolare riferimento all’opinione espressa da Lord Hutton, il quale ebbe a rilevare 
incidentalmente (il giudizio riguardava infatti una persona fisica: il generale Pinochet) che il 
Cile, pur dovendo ritenersi responsabile sul piano internazionale dei crimini commessi durante 
il suo regime, avrebbe potuto opporre l’immunità se la domanda risarcitoria fosse stata proposta 
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innanzi a un giudice inglese) e, quindi, non pienamente coincidenti con la situazione che viene 
in considerazione nel presente giudizio, caratterizzata, come si è già posto in rilievo, dalla 
circostanza che l’azione criminosa era iniziata nel paese in cui il giudizio è stato instaurato e si 
era configurata, già in quell’ambito territoriale, come crimine internazionale (retro, §§ 1, 6.2, 
6.3). 
Le considerazioni contenute in dette sentenze non sono comunque tali da infirmare la validità 
delle conclusioni esposte nei §§ 9.1 e 9.2. Esse si compendiano, infatti, nell’assunto 
(implicitamente ribadito dalla Corte di Strasburgo anche con la decisione 12 dicembre 2002, 
Kalogeropoulou e altri c. Grecia e Germania, che peraltro aveva specifico riferimento 
all’immunità dalla giurisdizione esecutiva, diversa pertanto da quella che viene in 
considerazione nel presente giudizio) che solo un’espressa previsione normativa potrebbe 
giustificare una deroga al principio dell’immunità, giurisdizionale, ma tale affermazione, per 
quanto si è detto, non può essere condivisa. 
10.1 - L’opinione e nei precedenti paragrafi deve essere quindi tenuta ferma. 
Tanto più che, in tema di responsabilità da fatti illeciti, la prassi va evolvendosi verso l’adozione 
di un criterio diverso da quello fondato sulla distinzione tra atti iure imperii e iure gestionis, la 
cui inadeguatezza rispetto a tal genere di controversie è stata del resto segnalata in dottrina. 
Ciò emerge con chiarezza dalle sentenze relative ai casi Al-Adsani e Houshang Bouzari, 
pronunciate rispettivamente in Inghilterra e in Canada (retro, § 9, 9.2). Da esse si desume, 
infatti, che i giudici, pur in presenza di torture commesse da agenti e funzionari di polizia su 
persone tradotte in carcere (e, come tali, riconducibili all’esercizio della potestà d’impero), 
hanno attribuito rilievo determinante, ai fini del riconoscimento dell’immunità dalla 
giurisdizione in favore dello Stato straniero, alla circostanza che in entrambi i casi esso l’illecito 
era stato commesso in uno stato diverso da quello nel quale il processo era stato instaurato. 
In effetti, secondo le norme vigenti sia in Inghilterra che in Canada l’opponibilità dell’immunità 
dalla giurisdizione civile da parte dello Stato estero, relativamente alle controversie aventi ad 
oggetto domande risarcitorie per danni alla persona o alle cose, è regolata secondo tale diverso 
criterio. 
La sect. 5 dello State Immunity Act of 1978, esclude, infatti, che l’immunità possa essere 
opposta per i danni “caused by an act or omission in the United Kingdom”. Analoga è 
l’impostazione dello State Immunity Act del Canada, che del pari nega il beneficio 
dell’immunità quando la domanda risarcitoria riguardi danni “that occurs in Canada” (sect. 6). 
Ed è importante rilevare che a principi non diversi si ispirano sia la Convenzione europea 
sull’immunità degli Stati cit. (retro, § 8), entrata in vigore l’11 giugno 1976 e ratificata fino a 
questo momento da otto Stati, tra i quali la stessa Inghilterra; sia le legislazioni interne di alcuni 
Paesi, tra i quali, oltre al Canada, gli Stati Uniti d’America (Foreign Sovereign Immunities Act 
of 1976, sect. 1605,5), il Sud Africa (Foreign States Immunity Act of 1981, sect., 3), l’Australia 
(Foreign States Immunity Act of 1985) che non hanno sottoscritto tale Convenzione; sia, infine, 
l’art. 12 del Progetto di Convenzione sull’immunità giurisdizionale degli Stati e delle proprietà, 
redatto dalla Commissione di Diritto Internazionale dell’ONU. 
Contrariamente a quel che si afferma nella sentenza pronunciata il 21 novembre 2001 dalla 
Corte europea dei diritti dell’uomo nel caso McElhinney, l’orientamento espresso dalle norme 
passate in rassegna non riguarda soltanto i danni derivati da atti estranei all’esercizio della 
sovranità dello Stato straniero. La Corte ha basato il proprio convincimento su un passo del 
Rapporto esplicativo della Commissione di diritto Internazionale al Progetto di Convenzione 
ONU sulle immunità, in cui si afferma che il citato art. 12 si riferirebbe “essenzialmente” ai 
danni “assicurabili”, vale adire a quelli derivanti dall’ordinaria circolazione dei veicoli (sentenza 
ult. cit., 38). Ma tale affermazione, come viene posto in evidenza nella “opinione dissidente” dei 
giudici Caflish, Cabral, Barreto e Vajic è inserita in un più ampio contesto, nel quale si precisa 
che la deroga al principio dell’immunità, stabilita dalla norma in esame, ricomprende anche i 
danni “internazionali” e quelli derivanti da reato, non esclusi l’omicidio e l’assassinio politico, 
aggiungendo (e la puntualizzazione, ai fini che qui interessano, è risolutiva) che la distinzione 
tra atti commessi iure imperii e atti posti in essere iure gestionis non assume alcun valore 
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rispetto alle pretese risarcitorie originate da “attentati all’integrità fisica di una persona”, ovvero 
dalla perdita o dalla lesione di un bene “corporale”. 
Dette disposizioni, come è riconosciuto anche dalla difesa della parte resistente (controricorso, 
p. 9), denotano quindi una tendenza al superamento della teoria dell’immunità ristretta. Anzi, 
secondo quel che si afferma nella sentenza Voiotia il criterio da esse espresso avrebbe ormai 
assunto il valore di una norma consuetudinaria (retro, § 7). E’ comunque certo che la loro 
presenza impedisce che il criterio fondato sulla natura dell’atto lesivo possa essere considerato 
ancora di portata generale. 
10.2 - Un riscontro ulteriore del progressivo attenuarsi della rilevanza di tale criterio rispetto 
alle controversie aventi ad oggetto pretese risarcitorie fondate su illeciti può cogliersi (come 
rilevato nel Rapporto redatto il 6 luglio 1999 dal Gruppo di lavoro della Commissione di Diritto 
Internazionale sulle Immunità degli Stati (ivi, Appendice, §§ 9-10) nell’emendamento apportato 
nel 1996 al Foreign Sovereign Immunites Act degli U.S.A. Esso, infatti, aggiunge un ulteriore 
caso di esclusione dell’immunità dalla giurisdizione degli Stati stranieri, a quelli già contemplati 
dalla sect. 1605 del F.S.I.A., riguardante le pretese dirette ad ottenere il risarcimento dei danni 
subiti a causa di lesioni personali o della morte determinate da “tortura, assassinio, sabotaggio 
di aereo, presa di ostaggi” (sect. 221, Anti - Terrorism and Effective Death Penalty Act). 
L’ambito di applicazione di tale emendamento è circoscritto, poiché la deroga vale solo per gli 
Stati individuati dal Dipartimento di Stato U.S.A., come “sponsor” del terrorismo. Proprio per 
questo sono state manifestate riserve in ordine alla sua introduzione, sul rilievo che la creazione 
di una categoria di Stati privi di prerogative riconosciute in favore di tutti gli altri componenti 
della comunità internazionale (e, per giunta, su determinazione unilaterale di un singolo Paese) 
non sembra conciliarsi con il principio di “sovrana eguaglianza” degli Stati, il quale implica che 
questi ultimi siano giuridicamente eguali e possano operare nei loro reciproci rapporti in 
condizioni di perfetta parità, usufruendo di tutti i diritti inerenti alla loro “piena sovranità” 
(Dichiarazione ONU sulle relazioni amichevoli e la cooperazione tra gli Stati, approvata 
dall’Assemblea ONU il 24 ottobre 1970). 
Non è difficile, tuttavia, cogliere in tale norma una conferma del rilievo prioritario che, in 
presenza di attività delittuose di particolare gravità, viene ormai attribuito alla tutela dei diritti 
fondamentali della persona umana rispetto alla protezione dell’interesse dello Stato al 
riconoscimento della propria immunità dalla giurisdizione straniera anche in paesi, come gli 
U.S.A., tenaci assertori, fino ad un recente passato, della teoria dell’immunità assoluta. Tanto 
più significativa ove si consideri che il principio in essa enunciato è stato già posto a 
fondamento di numerose decisioni: alla fine del 2001 erano almeno dodici le sentenze di 
condanna pronunciate da Corti U.S.A. nei confronti di Stati stranieri (Alejandre v. Republic of 
Cuba, del 17 dicembre 1997; Flatow v. Islamic Republic of Iran dell’11 marzo 1998; Cicippio 
v. Islamic Republic of Iran, del 27 agosto 1998; Anderson v. Islamic Republic of Iran del 24 
marzo 2000; Eisenfeld v. Islamic Republic of Iran, dell’11 luglio 2000; Higgins v. Islamic 
Republic of Iran, del 21 settembre 2000; Sutherland v. Islamic Republic of Iran, del 25 giugno 
2001; Polhill v. Islamic Republic of Iran, del 23 agosto 2001; Wagner v. Islamic Republic of 
Iran, del 6 novembre 2001; Mousa v. Islamic Republic of Iran, del 19 settembre 2001; Jenco v. 
Islamic Republic of Iran, del 2001; Daliberti v. Islamic Republic of Iraq del 5 dicembre 2001), 
delle quali tre risalenti ad epoca anteriore alla data di instaurazione del presente giudizio (23 
settembre 1998). A tali sentenze devono essere poi aggiunte le ordinanze pronunziate, il 26 
febbraio 1998, dalla Corte distrettuale di New York e, il 15 dicembre 1998, dalla Corte 
d’appello del 2° circuito che, sempre in applicazione dello stesso principio, hanno affermato la 
giurisdizione dei giudici statunitensi in relazione al caso Rein v. Libya, relativo all’attentato di 
Lockerbie. 
11 - Un’ultima considerazione. E’ ormai pacifico che, in presenza di crimini internazionali, 
l’immunità funzionale degli organi dello Stato estero non può essere invocata. 
La normativa convenzionale è, a tale riguardo, inequivoca (così, da ultimo, l’art. 27 dello 
Statuto della Corte penale internazionale, che ribadisce un principio già presente nello Statuto 
del Tribunale di Norimberga e in quelli del Tribunale penale per la ex Jugoslavia e per il 
Ruanda, retro, § 6.3). Per quel che riguarda la prassi giudiziaria è sufficiente richiamare la 
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sentenza della Corte Suprema di Israele 29 maggio 1962, sul caso Eichmann, quelle pronunciate 
negli U.S.A, il 30 maggio 1980, dalla Corte d’appello federale del secondo Circuito nel caso 
Filartiga v. Pena - Irala, il 12 aprile 1995 dalla Corte distrettuale del Massachusset nel caso 
Xuncax v. Gramajo e il 18 aprile 1998 dalla Corte distrettuale di New York nel caso Cabiri v. 
Assasie Gyimah, tutte concordi nell’escludere che detta immunità possa assumere rilievo 
quando siano stati commessi crimini internazionali. 
L’immunità funzionale, secondo l’opinione prevalente, costituisce specificazione di quella che 
compete agli Stati, poiché risponde all’esigenza di impedire che il divieto di convenire in 
giudizio lo Stato straniero possa essere vanificato agendo nei confronti della persona mediante 
la quale la sua attività si è esternata. Ma se il rilievo è esatto, come sembra a questa Corte, deve 
allora convenirsi con quanti affermano che se l’immunità funzionale non può trovare 
applicazione, perché l’atto compiuto si configura quale crimine internazionale, non vi è alcuna 
valida ragione per tener ferma l’immunità dello Stato e per negare, conseguentemente, che la 
sua responsabilità possa essere fatta valere davanti all’autorità giudiziaria di uno Stato straniero. 
12 - Tutto ciò conferma che la Repubblica Federale di Germania non ha il diritto di essere 
riconosciuta, nella presente controversia, immune dalla giurisdizione del giudice italiano, la cui 
giurisdizione deve essere quindi dichiarata. E che tale situazione, a livello normativo, si era già 
determinata quando il presente giudizio è stato instaurato (23 settembre 1998). 
Si è posto in evidenza che i fatti sui quali si fonda la domanda si sono verificati anche in Italia. 
Ma è appena il caso di rilevare che, essendo essi qualificabili come crimini internazionali, la 
giurisdizione andrebbe comunque individuata secondo i principi della giurisdizione universale 
(retro, § 9). 
Ogni questione relativa all’esistenza del diritto fatto valere dal ricorrente e alla proponibilità 
della domanda rimane naturalmente impregiudicata (art. 386 c.p.c.). 
Il ricorso deve essere pertanto accolto e la sentenza impugnata cassata, con conseguente rinvio 
al Tribunale di Arezzo, che provvederà anche alla liquidazione delle spese della presente fase. 

[omissis] 
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Cassazione civile , sez. un., 22 luglio 2004 n. 13711, 
Vespignani c. Bianchi 

[Il Foro italiano on-line] 
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[omissis] 

Fatto 

Con ricorso ex art. 414 c.p.c. Dino Vespignani conveniva in giudizio avanti al Tribunale di 
Monza Isidoro Bianchi, console onorario della Costa d’Avorio, perché quest’ultimo venisse 
condannato al pagamento della complessiva somma di lire 331.072.328, a titolo di retribuzioni, 
mensilità aggiuntive, festività, ferie e permessi non goduti, diario per missioni all’estero, 
trattamento di fine rapporto, con declaratoria dell’obbligo del datore di lavoro a regolarizzare la 
posizione del ricorrente presso l’INAIL e l’INPS, condannandolo al pagamento dei contributi 
omessi e conseguenti sanzioni, spese, diritti ed onorari di giudizio. Riferiva il ricorrente che 
aveva svolto, per conto di Isidoro Bianchi, l’attività di ricerca di imprenditori lombardi 
interessati a intraprendere rapporti commerciali con la Costa d’Avorio, di organizzazione di 
viaggi e soggiorni nel Paese anche dei rappresentanti ivoriani per la loro partecipazione a 
riunioni e convegni, di avvio e mantenimento delle relazioni tra gli imprenditori italiani, gli 
organi governativi e gli imprenditori ivoriani. Precisava altresì il ricorrente che aveva ricevuto a 
titolo di rimborso spese per rappresentanza per intrattenere le pubbliche relazioni la somma 
settimanale di lire 300.000, mentre il versamento del corrispettivo vero e proprio era stato 
costantemente rinviato e non era stato effettuato neanche nell’occasione in cui il suo rapporto di 
lavoro era stato risolto per iniziativa del Bianchi. 
Il Tribunale di Monza con sentenza del 22 maggio 2001 dichiarava il proprio difetto di 
giurisdizione a conoscere della controversia. 
A seguito di gravame del Vespignani, la Corte d’appello di Milano con sentenza del 13 marzo 
2002 rigettava l’appello sul presupposto che alla fattispecie sottoposta al suo esame andava 
applicata il disposto dell’art. 43 della convenzione di Vienna del 8 aprile 1961 e 24 aprile 1964, 
ratificata con la legge 9 agosto 1967 n. 804. Evidenziava al riguardo la Corte territoriale che, 
essendo gli atti compiuti dal Bianchi attinenti alle funzioni consolari e, quindi, svolte 
nell’interesse dello Stato della Costa d’Avorio, quale soggetto internazionale, non poteva 
riconoscersi la giurisdizione del giudice nazionale perché le funzioni del Vespignani non erano 
state svolte a favore del Bianchi come cittadino, ma quale console della Costa d’Avorio. La 
giurisdizione non apparteneva, quindi, al giudice Italiano non valendo per andare in contrario 
avviso addurre che, nella specie, il Vespignani aveva spiegato pretese di ordine economico 
atteso che era «la qualità del petitum che definisce la qualità degli atti sui quali il petitum si 
fonda», non potendo, di contro, la natura economica incidere sulla rilevanza assunta dagli atti 
compiuti ai fini della gestione di uno Stato sovrano diverso dall’Italia. 
Avverso tale sentenza Dino Vespignani propone ricorso per cassazione, affidato ad un duplice 
motivo. 
Non si è costituito Isidoro Bianchi. 

Diritto 

Con il primo motivo il ricorrente denunzia violazione e falsa applicazione di norme di diritto 
con riferimento agli artt. 43, 58, 71 della convenzione di Vienna del 24 aprile 1963, ratificata 
con la legge 9 agosto 1967 n. 804. In particolare addebita alla sentenza impugnata di avere 
applicato alla fattispecie in esame il disposto dell’art. 43 della Convenzione di Vienna e di non 
avere considerato che per giurisprudenza costante va affermata l’esistenza della giurisdizione 
italiana anche in relazione ai rapporti inerenti le funzioni istituzionali di uno Stato straniero 
quando la decisione richiesta non è idonea ad interferire - come avviene con riferimento ai 
rapporti di natura esclusivamente economica - con l’esercizio delle funzioni istituzionali e 
sovrane dello stato straniero. Lamenta ancora che il giudice d’appello ha riconosciuto al console 
onorario, con una interpretazione personale ed estensiva delle norme della Convenzione di 
Vienna, privilegi non spettanti, ritenendolo beneficiario di alcune concessioni, esenzioni e 
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privilegi previsti espressamente per il solo personale di carriera, con ciò dimenticando di 
considerare che la posizione dei consoli onorari cittadini dello Stato mandatario, quale risulta 
dallo spirito della Convenzione di Vienna del 1963, non può dare luogo a dubbi perché essi una 
volta messi, con piena garanzia, nella condizione di potere svolgere liberamente il loro mandato 
speciale, rimangono per tutto il resto cittadini del loro Stato e, come tali di conseguenza, 
rimangono soggetti come gli altri connazionali, all’osservanza della legge comune. 
Il suddetto motivo è fondato e, pertanto, va accolto. 
Va premesso che questa Corte, a Sezioni Unite, ha statuito, con riguardo alle controversie 
inerenti al rapporto di lavoro del personale italiano dei consolati stranieri in Italia, che sussiste il 
difetto di giurisdizione del giudice italiano per effetto della immunità consolare quando la 
pronunzia a tale giudice richiesta comporti interferenza sull’organizzazione dell’ufficio 
consolare - come nel caso di impugnativa del licenziamento con domanda di condanna alla 
reintegrazione nel posto di lavoro - senza che rilevi in contrario la circostanza della avvenuta 
applicazione al rapporto di cui trattasi di un contratto collettivo di lavoro (cfr. al riguardo Cass., 
Sez. Un. 18 novembre 1992 n. 12315). I giudici di legittimità hanno così ribadito, con 
riferimento al disposto dell’art. 43 della Convenzione di Vienna del 24 aprile 1963 sulle 
relazioni consolari, ratificata con la legge 9 agosto 1967 n. 804, che la giurisdizione del giudice 
italiano va affermata non soltanto allorquando si tratti di dipendenti con mansioni meramente 
ausiliarie ma anche nel caso di dipendenti con mansioni di collaborazione con funzioni 
consolari, ove la domanda sia indirizzata solo al conseguimento di spettanze retributive o 
comunque investa esclusivamente questioni patrimoniali (cfr. in tali sensi Cass., Sez. Un., 15 
maggio 1989 n. 2329). 
Non assume poi alcun rilievo ai fini decisori la circostanza che il rapporto di lavoro del 
Vespignani si sia instaurato nel caso di specie con il Bianchi, quale console onorario della Costa 
d’Avorio, atteso che dal combinato disposto dell’art. 43 e dell’art. 58, comma 2, della 
Convenzione di Vienna si evince l’estensione della immunità di giurisdizione dei funzionari e 
degli impiegati consolari anche ai funzionari consolari onorari. 
Tale conclusione risulta in linea con l’indirizzo di queste Sezioni Unite volto a contemperare 
l’esigenza di assicurare il riconoscimento delle prerogative proprie di uno Stato estero con la 
tutela dei diritti dei cittadini Italiani lavoratori. 
Questa Corte - in conformità delle opinioni condivise dalla dottrina internazionalistica - ha 
abbandonato da tempo la tesi della “immunità diffusa” per accogliere, invece, il principio della 
“immunità ristretta o relativa”. Come è stato al riguardo precisato, quest’ultima teoria risponde, 
ormai, al diritto internazionale consuetudinario sicché può affermarsi che l’esenzione degli Stati 
stranieri dalla giurisdizione civile è limitata agli atti iure imperii (a quegli atti, cioè, attraverso i 
quali si esplica l’esercizio delle funzioni pubbliche statali) e non si estende invece agli atti iure 
gestionis o iure privatorum (ossia agli atti aventi carattere privatistico, come l’acquisto di un 
immobile e titolo di investimento o all’emissione di prestiti obbligazionari). 
Ed analoghe restrizioni in termini di immunità di giurisdizione si riscontrano per quanto attiene 
ad attività lavorative di natura pubblicistica in relazione alle quali si osserva nella nostra 
giurisprudenza il graduale ma, in tempi recenti, costante riconoscimento della sussistenza della 
giurisdizione del giudice italiano sulla base, non più della natura delle funzioni in concreto 
spiegate dal lavoratore, ma sulla base dell’impatto della decisione giudiziaria richiesta sui poteri 
sovrani dello Stato estero, con la conseguenza di assegnare rilevanza decisiva - ai fini 
dell’attribuzione della giurisdizione al giudice italiano - alla natura patrimoniale della 
controversia di lavoro. 
Alla stregua dell’indicato criterio - e nella direzione di una regola consuetudinaria di generale 
applicazione, recepita dall’ordinamento italiano in virtù del richiamo dell’art. 10 Cost. - 
l’esenzione dello Stato straniero dalla giurisdizione nazionale viene meno, quindi, non solo nel 
caso di controversie relative a rapporti di lavoro aventi per oggetto l’esecuzione di attività 
meramente ausiliarie delle funzioni istituzionali degli enti convenuti, ma anche nel caso di 
controversie promosse dai dipendenti allorquando la decisione richiesta al giudice italiano, 
attenendo ad aspetti solo patrimoniali, sia inidonea ad incidere o ad interferire sulle funzioni 
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dello Stato sovrano (cfr. ex plurimis: Cass., Sez. Un., 15 maggio 1989 n. 2329; Cass., Sez. Un., 
3 agosto 2000 n. 531 in motivazione, cui adde, da ultimo, Cass., Sez. Un., 12 novembre 2003 n. 
17087, ord.). 
In altri termini, al fine dell’esenzione dalla giurisdizione del giudice nazionale è richiesto che 
l’esame e l’indagine sulla fondatezza della domanda dei lavoratori non comporti apprezzamenti, 
indagini o statuizioni che possano incidere o interferire sugli atti o comportamenti dello Stato 
estero (o di un ente pubblico attraverso il quale detto Stato opera per perseguire anche in via 
indiretta le sue finalità istituzionali), espressione dei suoi poteri sovrani di autorganizzazione, 
vigendo in tali casi il principio generale “par in parem non habet jurisdictionem”. 
Su tali presupposti è stata esclusa la giurisdizione del giudice nazionale nel caso di domanda 
volta alla reintegrazione nel posto di lavoro, investendo detta pretesa in via diretta l’esercizio di 
poteri pubblicistici dell’ente straniero, anche per gli effetti della decisione sulla valutazione del 
codice deontologico e disciplinare posto sovente alla base del licenziamento (cfr. su tale 
fattispecie: Cass., Sez. Un., 8 giugno 1994 n. 5565 cui adde Cass., Sez. Un., 18 novembre 1992 
n. 12315 ed ancora Cass., Sez. Un., 12 novembre 2003 n. 17087 cit.). E, sempre sul presupposto 
che venga ad incidere sui poteri organizzativi dello Stato estero, è stata esclusa dalla 
giurisdizione del giudice nazionale la domanda di qualifica superiore, con contestuale più 
favorevole trattamento economico, comportando anche detta domanda valutazioni e 
apprezzamenti strettamente inerenti - segnatamente quando si tratti di mansioni fiduciarie - ai 
poteri di autorganizzazione dell’ente straniero (cfr. Cass., Sez. Un., 16 novembre 1990 145, 
relativa alle prestazioni di un addetto ad ufficio stampa di ambasciata, cui adde Cass., Sez. Un., 
9 settembre 1997 n. 8768, riguardante la domanda di migliore inquadramento avanzata da 
collaboratrice, con notevole margine di autonomia, dell’ufficio pubblicazione dell’“Ecole 
francaise de Rome”). 
A diversa conclusione deve, invece, pervenirsi, come si è detto, in tutti quei casi in cui le 
domande avanzate rimangono - come nella fattispecie oggetto dell’esame di questa Corte - 
limitate al trattamento economico e non coinvolgono in alcun modo questioni relative 
all’organizzazione dell’ente. 
E’ stata a tale riguardo dalla dottrina internazionalistica rimarcata una prassi giudiziaria recente, 
volta a valorizzare la specificità di una materia in cui sono in gioco valori di fondamentale 
importanza, ed è stato sottolineato come già in alcuni Paesi lo Stato straniero non sia immune se 
il lavoro è prestato nel territorio dello Stato del foro, considerandosi questa regola dalla 
giurisprudenza come corrispondente al diritto consuetudinario o quanto meno ad una 
consuetudine in formazione. Ed a conforto di tale indirizzo favorevole a delimitare la sfera di 
immunità dello Stato straniero in materia di rapporti di lavoro si sono indicate numerose norme 
di diritto internazionale, facendosi specificamente riferimento alla «Convenzione europea 
sull’immunità degli Stati» del 16 maggio 1972, entrata in vigore l’11 giugno 1976 e già 
ratificata da vari Paesi (cfr. art. 5), nonché al Progetto di convenzione predisposto 
dall’Organizzazione degli Stati Americani (cfr. art. 6, lettera a, che esclude comunque 
l’immunità quando il lavoro è prestato nel territorio dello Stato del foro), cui può aggiungersi la 
Convenzione di Roma del 19 giugno 1980 - esecutiva in Italia con la legge 18 dicembre 1984 n. 
975 ed entrata in vigore il 1 aprile 1991 secondo il disposto dell’art. 57 l. n. 218 del 1995 - che 
alle regole generali fissate in materia contrattuale pongono due temperamenti al fine di offrire 
una maggiore tutela al contraente istituzionalmente più debole, quale è, appunto, il lavoratore 
(cfr. art. 6). 
Alla stregua dei principi sopra enunciati va accolto il ricorso e va dichiarata la giurisdizione del 
giudice italiano non potendosi prendere in esame la censura con la quale si solleva questione di 
costituzionalità degli art. 43, 59 e 71 della Convenzione di Vienna del 24 aprile 1963, recepita 
con la legge 9 agosto 1967 n. 804, in relazione dell’art. 24 della Costituzione se interpretati nei 
sensi indicati dal giudice d’appello. 
La sentenza impugnata va cassata e dichiarata la giurisdizione del giudice italiano. Alla stregua 
degli artt. 383 e 353 c.p.c. la causa va rimessa al giudice di primo grado, e cioè al Tribunale di 
Monza, in funzione di giudice del lavoro, che procederà ad un nuovo esame della presente 
controversia in attuazione del principio di diritto secondo cui «la controversia instaurata da un 
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dipendente italiano di un console onorario di uno Stato estero per ottenere il pagamento di 
spettanze retributive ed il versamento dei contributi omessi appartiene alla giurisdizione del 
giudice italiano, non ostando a detto riconoscimento la Convenzione sulle relazioni consolari di 
Vienna del 24 aprile 1963, ratificata e resa esecutiva con legge 9 agosto 1967 n. 804, essendosi 
in presenza di una domanda giudiziaria che non coinvolge aspetti relativi all’organizzazione 
dello Stato straniero e che non incide in alcun modo sull’esercizio dei suoi poteri sovrani». 
Al giudice di rinvio va rimessa anche la statuizione sulle spese del presente giudizio di 
cassazione e dei giudizi di merito. 

[omissis] 
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Court of Appeal (Civil Division), sentenza 28 ottobre 
2004, Jones v. Al-Mamlaka Al-Arabiya As Saudiya (The 
Kingdom of Saudi Arabia) Ministry of Interior & Anor 
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[omissis] 

LORD JUSTICE MANCE: 

INTRODUCTION  

1. These appeals concern two claims with at their core allegations of systematic torture of the 
claimants while in official custody in Saudi Arabia. The first claim (No. HQ020X01805) is 
made by Mr Ronald Grant Jones against “The Ministry of the Interior Al-Mamlaka Al-Arabiya 
as Saudiya (The Kingdom of Saudi Arabia)” as first defendant and against Lieutenant Colonel 
Abdul Aziz, described as “a servant or agent” of The Kingdom, as second defendant. It is 
common ground that the first defendant is a department of and to be equated with The Kingdom 
of Saudi Arabia (which I will call “The Kingdom”). The claim against both defendants is for 
“damages including aggravated and exemplary damages for assault and battery, trespass to the 
person, torture and unlawful imprisonment”. But its central element for present purposes 
consists in allegations of systematic torture during a period of 67 days’ imprisonment in solitary 
confinement between 16th March to 21st May 2001. This is said to have occurred after the 
claimant, Mr Jones, was mildly injured in a bomb blast outside a Riyadh book store on 15th 
March 2001 and hospitalised for a day. Mr Jones alleges that, following his release and return to 
England, he has suffered damage in England, in the form of post traumatic stress disorder and 
depression necessitating treatment, and is unable to work. 
2. The second claim (No. HQ04X00431) is made by three claimants, Sandy Mitchell and 
Leslie Walker (both Britons) and William Sampson (a Canadian citizen), against four Saudi 
Arabian individuals, Ibrahim Al-Dali and Khalid Al-Saleh, Colonel Mohamed al Said and 
Prince Naif. The claim is expressed to be for assault and also (in the case of the third and fourth 
named defendants) negligence. These defendants’ official positions are described as follows in 
the draft particulars of claim:  

“5. At all material times the First Defendant was a captain in the Saudi Arabian police 
force. He is now a Major.  
6. At all material times the Second Defendant was a lieutenant in the Saudi Arabian police 
force.  
7. At all material times the Third Defendant was a Colonel in the Ministry of Interior and 
Deputy Governor of the Al Ha’ir prison and accordingly was responsible for the acts and 
omissions of the First and Second Defendant in respect of the interrogation of detainees 
within the criminal justice system including the claimants.  
8. At all material times the Fourth Defendant was head of the Ministry of the Interior with 
responsibility for the matters of domestic security and domestic and foreign intelligence 
including the police service and the prison service.”  

3. All three claimants in this claim allege that they were the victims of broadly similar patterns 
of systematic torture in prison. They allege that the torture was inflicted by the first and second 
defendants to elicit confessions which were eventually made, but which were, it is said, entirely 
false (though they led, it appears, at one point to sentences of death being passed on Messrs. 
Mitchell and Sampson). The first and second claimants allege that, during this period, they had 
direct contact with the third defendant. The first claimant says that the third defendant said that 
there was “nothing he could do to stop” the torture, but that he would ensure that medical 
attention was given. The second claimant says that, following arguments on occasions when the 
third defendant visited him, he used within two days to be taken to an interrogation unit and 
beaten and kicked to punish him for the views he had expressed to the third defendant (the 
intended inference being, presumably, that this treatment took place on the third defendant’s 
instructions). As regards the fourth defendant, all three claimants say simply:  

“In so far as may be necessary to demonstrate the Fourth Defendant’s knowledge of the 
matters set out above [i.e. the alleged systematic torture] the Claimants will rely upon 
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similar fact evidence of the systematic use of torture by the bodies over which he had 
command and control.”  

All three claimants allege that, following their release and return to England, they have suffered 
ongoing psychological damage in England as a result of being tortured.  
4. Attempts to serve Mr Jones’s claim (No. HQ020X01805) on The Kingdom and on the 
second defendant, Lieutenant Colonel Aziz, led to acknowledgement by The Kingdom’s then 
solicitors, Messrs Pinsent, on 29th January 2003 that service may have been effected on The 
Kingdom and (in any event) an acceptance of such service. But Messrs Pinsent made clear that 
they had no authority to accept service on behalf of the second defendant. They said:  

“The position regarding the Second Defendant is, as we understand it, that the papers 
were returned as there was insufficient information to enable the Second Defendant to be 
identified.”  

5. On 12th February 2003 The Kingdom applied to set aside service of Mr Jones’s claim on 
the grounds (a) that it, and its servants and agents, are entitled to immunity under s.1 of the State 
Immunity Act 1978 and/or (b) (without prejudice thereto) that the English court has no 
jurisdiction and/or should not exercise any which it has. The draft order which was attached 
invited the court to deal with ground (a) first.  
6. In a letter dated 26th March 2003 from Human Rights Watch, the Minister of the Interior, 
Prince Naif, is recorded as having told a member of a Human Rights Watch delegation visiting 
Saudi Arabia in January/February 2003 “that an investigator had exceeded his limits and may 
have been a little harsh in his treatment of Mr Jones”, while declining to provide the 
investigator’s name or details of his punishment. In this situation, application was on 14th May 
2003 made on behalf of Mr Jones for an order permitting service on the second defendant by an 
alternative method, namely service on Prince Naif.  
7. The Kingdom’s and Mr Jones’s applications came before Master Whitaker on 30th July 
2003, when he allowed The Kingdom’s application and dismissed the claim against it and 
refused Mr Jones’s application to serve the second defendant by an alternative method. The 
master considered that The Kingdom was entitled to immunity as a state in the light of the 
decision of the European Court of Human Rights in Al-Adsani v. United Kingdom (2002) 34 
ECHR 11 at p.273. He also considered that:  

“the immunity afforded to the first defendant under the 1978 Act clearly extends to the 
second defendant as part of the Saudi Arabian State under Section 14(1) of the 1978 Act”. 

He cited in support Jaffe v. Miller (1993) 95 ILR 446 (Court of Appeal of Ontario) and Propend 
Finance Pty Ltd v. Sing [1997] 111 ILR 611 (CA). He considered that he was bound by s.1(2) 
of the 1978 Act to take note of such immunity of his own motion. He gave permission to appeal 
to this court.  
8. The three claimants in claim No. HQ04X00431 also sought permission to serve the four 
defendants to that claim out of the jurisdiction in Saudi Arabia. The application came before 
Master Whitaker on 18th February 2004, when he acknowledged that he had the benefit of 
much fuller argument than on the applications relating to Mr Jones’s claim. He said that: 

 “…. had the matter come before me as a free-standing application, without my having 
decided the Jones case …., I might have been tempted to give permission to serve out of 
the jurisdiction on the basis that it seems to me that, having heard the arguments, that 
there is a case to be answered by these defendants as to whether there is jurisdiction in 
these courts over them”.  

However, given that an appeal from his decision in relation to Mr Jones’s claim was already 
fixed for hearing in the Court of Appeal in May 2004, Master Whitaker decided to refuse 
permission to serve out, taking the same view as he had before, namely that officers of The 
Kingdom were entitled to the same immunity as the state. Again, he gave permission to appeal.  
9. The appeals now before us in relation to these two claims raise two central points. First, is 
The Kingdom entitled to immunity in respect of Mr Jones’s claim, which it accepts has been 
served on it? Second, is The Kingdom entitled to claim immunity on behalf of its officials in 
respect of the claims made against those officials in both Mr Jones’s and Messrs Mitchell’s, 
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Sampson’s and Walker’s claims? I put the second question in that form, because it is common 
ground that any claim to immunity in respect of the claims against the officials is a claim which 
belongs to The Kingdom and which The Kingdom would be entitled to waive, if it so wished. 
Since neither claim has as yet been served on any official, it might be argued that it was 
inappropriate or at least unnecessary for the master to address the question of immunity when he 
did. However, it is clear enough, from The Kingdom’s application in respect of Mr Jones’s 
claim and from its attitude through counsel before us, that The Kingdom firmly intends to assert 
any immunity that it can on behalf of its officials. The master to that extent based himself on a 
realistic assumption. The potential problem which I identify about his approach is a different 
one, and relates to the fact that he focussed solely on the issue of state immunity. I shall return 
to this aspect.  

MR JONES’S CLAIM AGAINST THE KINGDOM  

10. In Rahimtoola v. Nizam of Hyderabad [1958] AC 379 (overruling [1957] Ch 157) Lord 
Reid described the basis of state immunity in words often quoted subsequently:  

“The principle of sovereign immunity is not founded on any technical rules of law: it is 
founded on broad considerations of public policy, international law and comity.”  

Two overlapping considerations feature in the authorities: that the courts of one state should not 
permit a claim that would implead a foreign sovereign state before them; and that they should 
respect, and not interfere in, a foreign sovereign state’s conduct of its affairs, particularly within 
its territorial jurisdiction. It follows from the first consideration that claims to state immunity 
should be resolved at an early stage in proceedings. It should, however, be noted that the second 
consideration is also at the root of different principles, which generally operate at a later stage in 
proceedings, and fall under the headings of “act of state” and ‘justiciability”. One such principle 
requires recognition of a foreign state’s dealings with private proprietary rights within its 
jurisdiction: Luther v. Sagor [1921] 3 KB 532; Princess Paley Olga v. Weisz [1929] 1 KB 718; 
Dicey & Morris (13th Ed.) Chap. 25. The other, associated principle is non-justiciability, which 
was considered in Buttes Gas and Oil Co. v. Hammer [1988] AC 888, 932E-F per Lord 
Wilberforce and Kuwait Airways Corpn v. Iraqi Airways Co. (Nos. 3 and 4) [2002] UKHL 19; 
[2002] 2 AC 883, paras. 24-26, 113 and 135-6 per Lords Nicholls, Steyn and Hope. But the first 
principle is subject to an exception where public policy so requires: cf both Oppenheimer v. 
Cattermole [1976] AC 249, where the House concluded that a Nazi law discriminating against 
Jews constituted so grave an infringement of human rights and of “clearly established rules of 
international law” that it should be denied recognition, and Kuwait Airways itself, where this 
exception was applied to refuse recognition to an Iraqi law which, in flagrant breach of 
international law, purported to legitimise the confiscation of the Kuwait Airways civil aviation 
fleet, by that stage forcibly removed to Iraq. The second principle, non-justiciability, is, in 
English law (United States jurisprudence may have different nuances), applicable where there 
are “no judicial or manageable standards by which to judge [the] issues” and “the court would 
be in a judicial no-man’s land” (per Lord Wilberforce in Buttes Gas at p.938), and does not 
“mean that the judiciary must shut their eyes to a breach of an established principle of 
international law committed by one state against another when the breach is plain...” (cf per 
Lord Nicholls in Kuwait Airways at p.1081).  
11. Part I of the State Immunity Act 1978 defines, for most purposes, the current English 
position regarding state immunity in civil proceedings. By s.1:  

“1(1) A State is immune from the jurisdiction of the courts of the United Kingdom except 
as provided in the following provisions of this Part of the Act.  
(2) A court shall give effect to the immunity conferred by this section even though the 
State does not appear in the proceedings in question.”  

The first part of the Act goes on to identify exceptions from immunity which fall under the 
heads of submission to the jurisdiction (s.2), commercial transactions and contracts to be 
performed in the United Kingdom (s.3), contracts of employment (s.4), personal injuries and 
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damage to property (s.5), ownership, possession and use of property (s.6), patents, trade-marks, 
etc. (s.7), membership of bodies corporate (s.8), arbitrations (s.9), ships used for commercial 
purposes (s.10) and VAT, customs duties, etc (s.11). The exception in s.5 is confined to 
proceedings in respect of personal injuries and damage to property “caused by an act or 
omission in the United Kingdom” and is therefore of no assistance to Mr Jones or any of the 
claimants in the claims before us.  
12. Under the heading “Supplementary Provisions”, s.14 of the 1978 Act provides:  

“14(1) The immunities and privileges conferred by this Part of this Act apply to any 
foreign or commonwealth State other than the United Kingdom; and references to a State 
include references to-  

(a) the sovereign or other head of that State in his public capacity;  
(b)  the government of that State;  
(c)  any department of that government,  

but not to any entity (hereinafter referred to as a “separate entity” which is distinct from 
the executive organs of the government of the State and capable of suing or being sued.  

(2) A separate entity is immune from the jurisdiction of the courts of the United 
Kingdom if, and only if-  

(a) the proceedings relate to anything done by it in the exercise of sovereign 
authority; and  

(b) the circumstances are such that a State …. would have been so immune.”  
13. In Al-Adsani v. Government of Kuwait (No. 2) (1996) 107 ILR 536, the claimant alleged 
that he had suffered torture in a security prison in Kuwait, and obtained leave to serve out of the 
jurisdiction the Government of Kuwait (and three individuals, one of whom at least was served: 
see p.539) on the ground that he had in consequence suffered psychological damage after 
returning to and while in England. The Government of Kuwait applied to set aside the service 
on it, and for a declaration that it had immunity under s.1(1) of the 1978 Act. The Court of 
Appeal granted its application, holding that the Act was a comprehensive code, and that, 
although international law prohibited torture, no express or implied exception to immunity 
existed in cases of torture. Mr Al-Adsani took the issue to the European Court of Human Rights, 
claiming that such immunity infringed his right of access to the English courts under article 6 of 
the European Convention on Human Rights. The European Court held by 9 to 8 that there had 
been no such infringement. It is important to note that both the majority and the minority 
considered that article 6 was prima facie engaged as a result of “the procedural bar on the 
national courts’ power to determine the right” claimed (paragraphs 46-49). So it was for the 
United Kingdom government to show that the restriction on access to its courts “pursued a 
legitimate aim and was proportionate” (paragraph 50). But the majority considered that: 

“the grant of sovereign immunity to a State in civil proceedings pursues the legitimate 
aim of complying with international law to promote comity and good relations between 
States through the respect of another’s sovereignty” (paragraph 54) 

and that, in consequence  
“measures taken …. which reflect generally recognised rules of public international law 
on State immunity cannot in principle be regarded as imposing a disproportionate 
restriction on the right of access to court as embodied in Article 6(1). Just as the right of 
access to court is an inherent part of the fair trial guarantee in that Article, so some 
restrictions on access must likewise be regarded as inherent, an example being those 
limitations generally accepted by the community of nations as part of the doctrine of State 
immunity.” (paragraph 56).  

14. The majority did not regard the decisions in Prosecutor v. Furundzija (Case IT095017/1-T; 
10 December 1998) and R. v. Bow Street Metropolitan Stipendiary Magistrate, ex p. Pinochet 
Ugarte (No. 1) [2000] 1 AC 61 and (No. 3) [2000] 1 AC 147 on “the criminal liability of an 
individual for alleged acts of torture” or any other international instrument, judicial authority or 
material as providing  
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“any firm basis for concluding that, as a matter of international law, a State no longer 
enjoys immunity from civil suit in the courts of another country where acts of torture are 
alleged”.  

They pointed out that  
“none of the primary international instruments referred to [viz Article 5 of the Universal 
Declaration of Human Rights, Article 7 of the International Covenant on Civil and 
Political Rights and Articles 2 and 4 of the United Nations Convention against Torture] 
relates to civil proceedings or to state immunity” (paragraph 61).  

They concluded by saying that  
“The Court, while noting the growing recognition of the overriding importance of the 
prohibition of torture, does not accordingly find it established that there is yet an 
acceptance in international law of the proposition that States are not entitled to immunity 
in respect of civil claims for alleged torture committed outside the forum State” 
(paragraph 66).  

The reasoning in Al-Adsani was applied by analogy in Bouzari v. Islamic Republic of Iran 
(Swinton J., 1 May 2002 and Court of Appeal for Ontario, 30 June 2004) to article 14(1) of the 
International Covenant on Civil and Political Rights which is in, for present purposes, similar 
terms to article 6(1) of European Convention on Human Rights.  
15. Mr Crystal QC for Mr Jones (supported by The Redress Trust in its written submissions 
before us) submits that we should not follow the majority in Al-Adsani. He points out that we 
are under s.2 of the Human Rights Act bound to “take account” of judgments of the European 
Court of Human Rights, but not bound by them. However, the European Court of Human Rights 
was considering a judgment of the English Court of Appeal which is itself binding on us. The 
European Court concluded that this judgment was in conformity with international legal 
principles of immunity and as a result in accordance with the Convention. We would, if we 
were to accept Mr Crystal’s submission, be departing without justification both from a previous 
decision of this court and from strongly expressed reasoning of a majority of the European 
Court of Human Rights regarding international legal principles of state immunity.  
16. Mr Crystal submitted, and I accept, that international law is in the course of continuing 
development. He sought in this light to obtain some assistance from the dicta, cited later in this 
judgment, by Judges Higgins, Kooijmans and Buergenthal in The Congo v. Belgium (Case 
regarding the arrest warrant of 11 April 2000) (ICJ; 14 February 2002). These dicta are of 
considerable interest on the subject of a claim for immunity in respect of the acts or omissions 
of individual officials. But neither they nor any other authority which Mr Crystal was able to 
cite assist his case regarding a state’s claim to its own immunity.  
17. At the heart of Mr Crystal’s submissions was the proposition (which was common ground 
before us) that the prohibition on systematic torture in international law constitutes jus cogens, a 
“peremptory norm”. The majority in the European Court in Al-Adsani referred to the House of 
Lords’ decision in R. v. Bow Street Metropolitan Stipendiary Magistrate, ex p. Pinochet (No. 3) 
[2000] 1 AC 147 as establishing the same proposition (paragraph 34), and themselves endorsed 
the proposition with reference to article 3 of the Human Rights Convention (paragraphs 59 and 
61). Mr Crystal submitted that there can be no derogation from such a norm, and that immunity 
would constitute a derogation. The majority in Al-Adsani noted that “the argument was 
increasingly put forward” that there should be no civil immunity in respect of torture. But they 
concluded that the jus cogens nature of the prohibition on torture did not mean either necessarily 
or (as yet) in general practice that a State should no longer be treated as enjoying immunity 
from civil proceedings in the courts of another state to that in which the alleged torture occurred 
(paragraphs 61-62). This reasoning in my view remains valid. The recognition under general 
principles of international law of civil immunity on the part of a State from civil suit in a state 
other than that of the alleged torture does not sanction the torture or qualify the prohibition upon 
it. It qualifies the jurisdictions in which and means by which the peremptory norm may be 
enforced. There is a distinction between principles of substantive international law and other 



 

 - 25 - 

issues, such as jurisdiction and immunity in civil proceedings in any particular jurisdiction: see 
Hazel Fox QC on The Law of State Immunity (OUP, 2002) p.525.  
18. Reliance was also placed by Mr Crystal on article 14(1) of the Torture Convention, which 
provides:  

“14(1) Each state shall ensure in its legal system that the victim of an act of torture 
obtains redress and has an enforceable right to fair and adequate compensation, including 
the means for as full rehabilitation as possible. In the event of the death of the victim as a 
result of an act of torture, his dependants shall be entitled to compensation.  
(2) Nothing in this article shall affect any right of the victim or other persons to 
compensation which may exist under national law.”  

Article 14(1) does not state from whom redress must be available, and has no explicit 
jurisdictional ambit. Its focus is on redress for the “victim” of an “act of torture”. That must at 
least mean redress from the offending “public official or other persons acting in an official 
capacity” (cf article 1(1)), who cannot invoke superior orders as a justification (cf article 2(3)). I 
am ready to assume that it also requires redress from the state whose public official or other 
person acting in an official capacity committed the act of torture. But the article does not state 
expressly whether there must be any or what connection between the state which must ensure 
such redress and either the act or the victim. On the other hand, is seems unlikely that it can 
have been intended that every state should ensure that its legal system provided redress for 
every act of torture by the public officials (or by other persons acting in an official capacity) of 
other states, wherever committed and whoever the victim. I note that when ratifying the Torture 
Convention the United States for its part expressed its understanding to be that article 14 only 
required a state to provide a private right of action for damages for acts of torture committed in 
terrritory under such state’s jurisdiction. (Quaere, however, whether this formulation 
contemplated that state A would have to provide such redress for torture by state B’s officials in 
state A, but not for torture by state A’s officials in state B.) A full and helpful discussion of the 
proper interpretation of article 14 is contained in Andrew Byrnes’s chapter, Civil Remedies for 
Torture committed Abroad: An Obligation under the Convention against Torture, in Torture as 
Tort (Hart Publishing, Oxford, 2001), where the most plausible interpretation is ultimately 
considered to be that a territorial limitation was omitted by inadvertence.  
19. I, for my part, find it instructive to start by contrasting the absence of specific provision 
regarding civil jurisdiction under article 14 with the specific provisions regarding criminality 
and criminal jurisdiction in articles 4 and 5, which read:  

“4.1 Each State Party shall ensure that all acts of torture are offences under its criminal 
law. ….  
5.1 Each State Party shall take such measures as may be necessary to establish its 
jurisdiction over the offences referred to in article 4 in the following cases: (a) When the 
offences are committed in any territory under its jurisdiction or on board a ship or aircraft 
registered in that State; (b) When the alleged offender is a national of that State; (c) When 
the victim is a national of that State if that State considers it appropriate.  
2. Each State Party shall likewise take such measures as may be necessary to establish its 
jurisdiction over such offences in cases where the alleged offender is present in any 
territory under its jurisdiction and it does not extradite him pursuant to article 8 to any of 
the States mentioned in paragraph 1 of that article.  
3. This Convention does not exclude any criminal jurisdiction exercised in accordance 
with internal law.”  

20. One possible interpretation of article 14(1) is certainly that it is only concerned to ensure a 
right of redress in the state where an act of torture is committed. The civil redress required 
under article 14(1) would on that basis mirror the criminal jurisdiction required to be introduced 
under article 5(1). But, since torture is by definition an act inflicted by or at the instigation of or 
with the consent or acquiescence of a public official or other person acting in a public capacity, 
it would seem curious if each state were not required to ensure a civil right of redress in respect 
of torture committed abroad by one of its officers - paralleling the criminal jurisdiction required 
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under article 5(1)(b) in each state in respect of an alleged offender who is a national of that 
state. Suppose (as would be likely) that the official committing the torture had returned home, 
one would expect it to be the duty of the state of which he was a national to ensure that civil 
redress could be obtained against him as well as, I would think, against the state itself. Neither 
of these approaches would however lead to the application of article 14(1) in relation to Mr 
Jones’s claim for acts of torture committed in Saudi Arabia and by a Saudi Arabian official.  
21. Under article 5(1)(c) a state is only required to establish criminal jurisdiction on the basis 
that a victim of torture is one of its nationals, if it “considers it appropriate”. This reinforces the 
improbability of a construction of article 14(1) which would require a state to establish civil 
jurisdiction in such a case. Moreover, article 14(2) in preserving any right to redress “which 
may exist under national law” clearly envisages that there may be existing national legal 
provisions for redress against torture which go wider than the right required to be available 
under article 14(1). Article 14(2) may well have been framed having in mind national legislation 
such as the Alien Tort Statute of 1789 and the United States jurisprudence, to which I come 
later in this judgment, which had (even prior to Torture Victim Protection Act of 1992 of the 
United States) shown the possibility of national courts adjudicating upon claims against foreign 
state officials for foreign torture. This is, I note, also the view of Byrnes at p.453. For the 
present, I need only say that all these considerations lead me to conclude that article 14(1) is 
dealing with (no more than) a right of redress in the legal system of the state (state A) by whose 
official (or other person acting in a public capacity) the alleged act of torture was committed 
(whether such act was committed at home in state A or abroad). State A is, in short, the 
responsible state, and it must ensure proper civil redress. Article 14(1) is not designed to require 
every other state (state B) to provide redress in its civil legal system for acts of torture 
committed in state A, although under article 14(2) it remains permissible for state B to provide 
redress in state B for acts of torture committed (either in state A or elsewhere) by officials, etc. 
of state A. This conclusion is consistent with that reached by the Canadian courts in Bouzari 
(paragraphs 44-54 and 72-81, although the tenor of Professor Greenwood’s evidence accepted 
by both courts in that case appears to have been to concentrate upon article 14(1) and quite 
possibly to limit it to the first interpretation mentioned in paragraph 20 above.  
22. Mr Crystal further submitted that a distinction should be drawn between (i) acts or 
omissions which could be said to be part of the functions of a state and (ii) other acts or 
omissions (of which systematic torture was, he suggested, an example) which could not possibly 
be said to be a state function. In his submission, the reasoning of a number of the members of 
the House of Lords in Pinochet Nos 1 and 3 leads to a conclusion that the latter type of acts or 
omission cannot give rise to any claim to immunity. In this connection he invoked a number of 
authorities which I shall have to examine closely when considering The Kingdom’s submission 
that it can claim immunity on behalf of its officers. But the short answer to Mr Crystal’s 
submission in the context of Mr Jones’s claim against The Kingdom is that it is again 
inconsistent with the decision both of this court and of the European court in Al-Adsani.  
23. There are important distinctions between the considerations governing (a) a claim to 
immunity by a state in respect of itself and its serving head of state and diplomats and (b) a 
state’s claim for immunity in respect of its ordinary officials or agents generally (including 
former heads of state and former diplomats). At common law, the state itself and its serving 
Heads of State, Heads of Diplomatic Missions and their families and servants enjoyed, because 
of their “very special status”, personal immunity (immunity ratione personae) in respect of any 
acts, whatever their character: see e.g. Pinochet (No. 3) [2000]1 AC 147, per Lord Hope at 
p.247, per Lord Millett at pp.268-9 and per Lord Phillips at p.285; Brownlie, Principles of 
Public International Law, 6th Ed. p.326 and the European Court of Human Rights in the 
majority’s judgment in Al-Adsani at paragraph 63. It is that immunity which has, in the case of 
the state, been restricted first by common law developments: cf Trendtex Trading Corpn. v. 
Central Bank of Nigeria [1977] QB 529 (where Lord Denning was able to pursue thoughts 
which had been met coldly by other members of the House when first ventilated in his speech in 
Rahimtoola v. Nizam of Hyderabad [1958] AC 379, overruling [1957] Ch 157) and I Congreso 
del Partido, and now by statute in the form of the 1978 Act. Even in relation to immunity 
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ratione personae, there has therefore been what Hazel Fox QC describes in a chapter in 
International Law (OUP, 2003, edited by Malcolm Evans) as “a change in focus ….. from status 
to function”. But personal immunity of this nature has at common law always been “narrowly 
available”:  

“It is not available to serving heads of government who are not also heads of state, 
military commanders and those in charge of the security forces. It would have been 
available to Hitler but not to Mussolini or Tojo. It is reflected in English law by section 
20(1) of the State Immunity Act 1978, enacting customary international law and the 
Vienna Convention on Diplomatic Relations (1961)”  

See Pinochet (No. 3) per Lord Millett at p. 268; and see also per Lord Phillips at p.280.  
24. Thus in the Pinochet case itself, Senator Pinochet as a former Head of State could claim no 
more than subject-matter immunity (immunity ratione materiae). Bearing in mind the 
difference between (a) the personal immunity available to a state and its serving head of state 
and diplomatic representation and (b) the subject-matter immunity which is otherwise available 
to a state to assert in respect of its officials, it does not in my view assist Mr Crystal to try to 
qualify a state’s clear express immunity under s.1(1) of the 1978 Act by reference to principles 
that may restrict immunity in relation to officials who are not expressly mentioned in the 1978 
Act at all.  
25. Mr Crystal also submitted that the majority of the European Court of Human Rights in Al-
Adsani misapplied the principles laid down in the Vienna Convention on the Law of Treaties of 
23 May 1969, when interpreting article 6(1) of the Convention on Human Rights. Under article 
31(3)(c), the third established principle of interpretation requires account to be taken of “any 
relevant rules of international law applicable in the relations between the parties”. Mr Crystal 
cites the commentary by Alexander Orakhelashvili in his article Restrictive Interpretation of 
Human Rights Treaties in the Recent Jurisprudence of the European Court of Human Rights 
EJIL (2003) Vol. 14, 529, 537, where the writer observes that the normal use of this principle is 
to clarify a provision, not to defer it to another, unless that other possesses “a higher hierarchical 
status”. That challenges the majority’s view of the right of access conferred by article 6, in a 
way which would mean that article 6 was not merely engaged, but was effectively dominant. 
Article 6 is the means by which a claimant may assert a claim for breach of a peremptory rule of 
international law. It is not itself peremptory or unqualified. The contrary proposition comes 
close to suggesting that international law requires all states to provide civil remedies in their 
own jurisdiction for all acts of torture committed in and by other states. I have indicated why I 
find no support for that proposition in article 14 of the Torture Convention, and I do not accept 
it.  
26. Mr Crystal also submits, if necessary, that we should declare s.1(1) of the State Immunity 
Act 1978 to be incompatible in its width with the Human Rights Convention. In the light of 
what I have said already, this submission is unsustainable. The European Court has recently 
held the opposite, and I am unable to detect any change in the international or national scene 
which could alter the compelling relevance of its decision.  
27. It follows that I consider that Master Whitaker was right to allow The Kingdom’s 
application in respect of Mr Jones’s claim against The Kingdom and to dismiss that claim.  

THE CLAIMS AGAINST THE INDIVIDUAL DEFENDANTS  

28. I turn to the claims against the individual officers. In the claim brought by Mr Jones, the 
individual defendant, Lieutenant Colonel Abdul Aziz, is described expressly as “a servant or 
agent” of the first defendant, The Kingdom of Saudi Arabia, and the claim is based on 
allegations of false imprisonment and systematic abuse and torture “by the First Defendant, its 
servants or agents and the Second Defendant”. The claims by Messrs. Mitchell, Walker and 
Sampson are directed at the individual Saudi Arabian defendants as described in paragraph 2 
above, without any suggestion that they were acting as servants or agents. In view of the way in 
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which the submissions were developed before us, I think it correct in the context of Mr Jones’s 
claim against Lieutenant Colonel Aziz to ignore his denomination as a “servant or agent”.  
29. All four claimants in both claims contend that the English courts have power to order 
service out of the jurisdiction under CPR 6.20(8), on the ground that their claims are made in 
tort, involving damage (in the form of psychological harm) within the jurisdiction within the 
meaning of that rule. In Al-Adsani v. Government of Kuwait (No. 1) 100 ILR 465 the claimant 
obtained permission to serve out under the predecessor to this rule (which the claimants will 
presumably submit was to materially similar effect to CPR6.20(8)), on the basis that it was 
sufficient to show a good arguable case that “some significant damage” had been suffered 
within the jurisdiction. Master Whitaker regarded state immunity as a conclusive objection to 
the grant of permission to serve the individual defendants out of the jurisdiction, and did not 
consider any other issues which might arise relating to jurisdiction. In the claim brought by Mr 
Jones, he was asked by The Kingdom to address the issue of state immunity as a prior objection 
(cf paragraph 5 above), and in the other claim the master took the same objection of his own 
motion pursuant to s.1(2) of the 1978 Act (cf paragraph 8 above). Before us neither Mr Crystal 
representing Mr Jones nor Mr Fitzgerald QC representing Messrs. Mitchell, Sampson and 
Walker raised any objection to the master proceeding in this way. In my view, however, there is 
a potential interplay between issues of state immunity and issues of jurisdiction generally which 
raises questions about the appropriateness of such a course.  
30. At the stage of an application for permission to serve proceedings out of the jurisdiction, the 
issue is whether the claimants can show a good arguable case – that is to say (a) on the merits 
and (b) for regarding the claim as one which can and should appropriately be tried in this 
jurisdiction irrespective of any claim to state immunity, as well as (c) for saying that there is no 
state immunity. In Professor Brownlie QC’s work, Principles of Public International Law, 6th 
Ed. p.326, domestic jurisdictional issues appear first in the list to be addressed in cases of the 
present kind. To consider jurisdiction at the outset (or in conjunction with) issues of state 
immunity is not inconsistent with the statement in paragraph 63 of the International Court of 
Justice’s Advisory Opinion of 29th April 1999 relating to the immunity from legal process of a 
special rapporteur of the Commission of Human Rights (Dato Param Cumaraswamy) that 
“questions of immunity are …. preliminary issues which must be expeditiously decided in 
limine litis”. In a case in which it is sought to advance a limited theory of state immunity, a firm 
understanding of the extent or limits of English domestic jurisdiction may, it seems to me, be a 
useful starting point. Further, if (particularly in the light of article 6 of the European Convention 
on Human Rights) considerations of proportionality have any relevance to a state’s ability to 
claim state immunity in respect of a claim against one of its state officials, then the nature and 
extent of any jurisdiction that may exist are likely to be directly relevant factors.  

Propend Finance Pty Ltd v. Sing  

31. The starting point in English law is Part I of the State Immunity Act 1978. I have concluded 
(above) that The Kingdom of Saudi Arabia is under s.1(1) immune in respect of Mr Jones’s 
claim, since none of the exceptions to immunity provided in the Act applies. But the Act makes 
no express reference to the position of individual officials of the state. Under s.14(1) references 
to a state include references to the sovereign or other head of that state in his public capacity, 
the government of that state and any department. S.14(1) on its face reflects the personal 
immunity that those identified would, apart from it, enjoy under both international and common 
law. If, which I doubt, it goes in its express terms any further, then they must, on any view, be 
read subject to qualification to reflect the distinction between personal and subject-matter 
immunity. S.14(2) caters for any separate entity distinct from the executive organs of the 
government of the state and capable of suing or being sued, and it does introduce an express 
qualification, whereby immunity exists if and only if the proceedings relate to anything done in 
the exercise of public authority. This qualification is apt to cater for the limitations of subject-
matter or functional immunity (cf paragraphs 23-24 above). In Propend the court held that the 
effect of article 14(1) was to give state officials protection “under the same cloak” as the state 
itself:  



 

 - 29 - 

“The protection afforded by the Act of 1978 to States would be undermined if employees, 
officers (or, as one authority puts it, “functionaries”) could be sued as individuals for 
matters of State conduct in respect of which the State they were serving had immunity. 
Section 14(1) must be read as affording to individual employees or officers of a foreign 
State protection under the same cloak as protects the State itself.”  

The court in Propend did not consider that article 14(2) could, in the light of its history and 
background, have any relevance to individual functionaries: see p. 670. Nor did the court 
distinguish, or have to, between the scope of personal and subject-matter immunity. The 
Kingdom submits that the principle in Propend covers the present case, but asks us, if necessary, 
to review the application of article 14(2) and to consider the common law position prior to and 
apart from the 1978 Act. The claimants’ primary response is that neither the principle in 
Propend nor any other principle of state immunity can or should protect state officials in respect 
of allegations of systematic torture. It is common ground, as I have indicated, that systematic 
torture would, if established, constitute a high international crime contrary to jus cogens - or 
peremptory international law. Neither Propend nor any authority referred to in it was concerned 
with allegations of such fundamental wrongdoing.  
32. In Propend the Court of Appeal cited three authorities in support of this conclusion: the 
Church of Scientology case (1978) 65 ILR 193 (German Supreme Court – “BGH”), Jaffe v. 
Miller (1993) ILR 446 and Herbage v. Meese (1990) 747 F Supp 60. In the Church of 
Scientology case, the German Supreme Court observed that the claim to immunity by the 
defendant (the “Head of New Scotland Yard”) was not “derived from his person”, but was 
based on the fact that the act on which the claimant sued was 

“a sovereign act of State which can only be attributed to the British State and not to him 
or any other official acting on behalf of that State, because the State is always considered 
the actor when one of its functionaries performs acts which are incumbent on it”.  

The reference to “acts which are incumbent on it” underlines the difference between the 
circumstances with which the BGH was concerned and the present case.  
33. The BGH went on to recognise the now traditional distinction between sovereign acts (acts 
iure imperii) and other acts entirely unrelated to the official activities of the agency concerned 
or the task entrusted to it (cf pp. 197-198). Its actual decision was that the acts of the defendant, 
as the expressly appointed agent of the United Kingdom for the purpose of performance of a 
treaty between the United Kingdom and Germany, “cannot be attributed as private activities to 
the person authorised to perform them in any given case” and that  

“any attempt to subject State conduct to German jurisdiction by targeting the foreign 
agent performing the act would undermine the absolute immunity of sovereign States in 
respect of sovereign activity”.  

34. Herbage v. Meese is to similar effect to Propend under the provisions of the Foreign 
Sovereign Immunities Act of 1976 (“FSIA”) of the United States. Although the FSIA does not 
“discuss the liability or role of natural persons, whether governmental officials or private 
persons”, the sovereign immunity which it grants was held to extend to such persons: “This is a 
logical approach, for a government does not act but through its agents” (p.107). The court went 
on to state that “the standard for determining whether immunity is warranted does not depend 
on the identity of the person or entity so much as the nature of the act for which the person or 
entity is claiming immunity”. The claim was against British police officers and prosecuting 
counsel for knowingly and falsely stating, in the context of extradition proceedings against the 
claimant, that the United States had made a valid “provisional request” for his extradition. The 
Supreme Court stated that, since the activity complained of was governmental in nature and 
performed by officials of that government, the Court had no jurisdiction “over a foreign 
sovereign” and that the FSIA was “absolute in this regard, no matter how heinous the alleged 
illegalities”.  
35. Jaffe v. Miller in the Ontario Court of Appeal followed Herbage v. Meese in holding that it 
is the character of the act, rather than its purpose, that determines a claim for immunity in 
respect of a state official, although the court observed (with reference to Lord Wilberforce’s 
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words in I Congreso del Partido [1983] 1 AC 244) that the purpose may throw some light on the 
nature of what is done and that a contextual approach is appropriate. The claim was against 
Florida state officials for alleged conspiracy maliciously to prosecute and to kidnap and detain 
the claimant, in order to blackmail him into giving up a civil suit. The Court of Appeal gave as 
the rationale of its decision that, if immunity was conferred on the government department of a 
foreign state but denied to “functionaries, who in the course of their duties performed the acts, 
[that] would render the State Immunity Act [which was in materially similar terms to the United 
Kingdom’s 1978 Act] ineffective”, since the claimant would only have to sue the functionary 
and  

“In the event that the plaintiff recovered judgment, the foreign state would have to 
respond to it by indemnifying its functionaries, thus through this indirect route, losing the 
immunity conferred on it by the Act. Counsel submitted that when functionaries are 
acting within the scope of their official duties, as in the present case, they come within the 
definition of “foreign state”.  

However, the claimants submitted that, although the defendants were acting within the scope of 
their authority so as to make the State vicariously liable, their acts were so egregious that they 
could not shelter under the State’s immunity. The Court said to this:  

“….. the use of adjectives cannot deprive them of their status as functionaries of the 
foreign sovereign. The illegal and malicious nature of the acts alleged do not of 
themselves move the actions outside the scope of the official duties of the responding 
defendants. Further … the appellants’ statement of claim contains no express allegation 
that any of the respondents were acting outside of their official capacities.”  

There is in my view a possible difficulty in reconciling the Court’s previously expressed 
rationale for immunity (particularly the consideration that “the foreign state would have to 
respond ….. by indemnifying its functionaries”) with the incongruity of postulating any 
requirement (legal, moral or practical) to indemnify state functionaries for “illegal or malicious” 
conduct. Nor was the Court addressing a context in which the alleged wrongful conduct 
consisted in systematic torture contrary to international law, against which no state could be 
required to provide an indemnity.  
36. Prior to the State Immunity Act 1978 there was common law authority recognising 
immunity in respect of state officials or agents in the context of the general prohibition against 
impleading a foreign sovereign state. Mr Lloyd Jones QC for the Secretary of State for 
Constitutional Affairs (as intervener pursuant to permission of this court) cited Twycross 
v.Dreyfus (1877) 5 Ch D 605, Rahimtoola v. Nizam of Hyderabad (above) and Zoernsch v. 
Waldock [1964] 1 WLR 675. The first case may not be concerned with state immunity at all (on 
the basis that the only possible claim to the funds was against the state, which had not been 
joined, rather than against its agent who was sued). The second related to competing claims by 
the Nizam and the state of Pakistan to monies held in the name of the Pakistan High 
Commissioner in a National Westminster Bank account. The House of Lords considered that it 
would implead the state of Pakistan if the action were permitted to proceed against the state or 
its High Commissioner or the Bank. The bank account gave rise to a debt, the legal title to 
which was in the High Commissioner but the beneficial title to which was in issue. The House 
was content to assume that the High Commissioner was an agent, rather than an organ of the 
state (cf p.393 per Visc. Simonds, p.410 per Lord Reid, with whom Lord Somervell agreed at 
p.410, and p.406 per Lord Cohen). It treated the debt as if it were a chattel or gold bar (cf USA 
v. Dolfus Mieg et Cie SA [1952] AC 582), in which connection Lord Reid described the basis 
of state immunity in words quoted in paragraph 10 of this judgment.  
37. In Zoernsch v. Waldock the claim was against a former president as well as the current 
secretary of the European Commission of Human Rights. The former president (Sir Humphrey 
Waldock) was (under the Council of Europe (Immunities and Privileges) Order 1960, SI 1960 
No. 442) entitled to “the like immunity from legal process as is accorded to an envoy of a 
foreign sovereign power”. The court held, with reference to (inter alia) Rahimtoola, that, after 
leaving office, state immunity continued to protect such an envoy from suit in respect of “acts 



 

 - 31 - 

performed in his official capacity” (see p.684 per Willmer LJ and p.692 per Diplock LJ) or in 
respect of “acts done in the course of their official duties” (p.688 per Danckwerts LJ).  
38. In Schmidt v. Home Secretary (1994) 103 ILR 322 the Irish High Court acknowledged the 
immunity applicable under Irish common law to English police officers who (allegedly in 
breach of the plaintiff’s constitutional rights) were said to have deprived him of his right of free 
movement. In Holland v. Lampen-Wolfe, the House of Lords considered the position of a state 
official at common law, in circumstances falling outside the ambit of the 1978 Act. Reference 
was made to the basic distinction between governmental acts (jure imperii) and other acts, 
including commercial acts (jure gestionis) (cf per Lord Hope at p.1577). Lord Millett with 
whom a majority of other Law Lords expressly agreed, said that the doctrine of state immunity 
“operates to prevent the official and governmental acts of one state from being called into 
question in proceedings before the courts of another”, and that “Where the immunity applies, it 
covers an official of the state in respect of acts performed by him in an official capacity” 
(p.1583).  
39. This examination of other common law authority, recognising state immunity in respect of 
acts of agents, shows that none of the relevant cases was concerned with conduct which should 
be regarded as outside the scope of any proper exercise of sovereign authority or with 
international crime, let alone with systematic torture. However, in Saudi Arabia v. Nelson 
(1993) 507 US 349, the United States Supreme Court was concerned with allegations of, inter 
alia, torture, apparently pleaded against all three defendants, namely The Kingdom itself, 
Hospital Corporation of the America (“HCA”), which had recruited Mr Nelson to work in a 
Saudi Arabian hospital, and Royspec, a Saudi corporation owned and controlled by The 
Kingdom, which acted as purchasing agent for the hospital. All three defendants were treated by 
the majority as qualifying as the state (including by definition an agency or instrumentality of 
the state) and as therefore entitled to immunity under the FSIA (which in this respect had 
similar exclusive effect to the United Kingdom’s 1978 Act). But the only exception to immunity 
suggested was a statutory exception for an action “based upon a commercial activity carried on 
in the United States by the foreign state” (see p.550) Further, despite the apparent width of the 
pleading, the Supreme Court judgments spoke of the alleged torture as boiling down to “abuse 
of the power of its police by the Saudi Government” (see pp.553-4). There were further 
allegations of negligence in Mr Nelson’s recruitment (presumably in the first instance by HCA) 
and of failure to warn him of the risks of such treatment. The case does not therefore address the 
issues with which we are concerned, or the line of previous United States authority to which I 
shall come regarding the liability of state officials for torture.  
40. A further New Zealand authority not cited in Propend is of interest. In Controller and 
Auditor-General v. Sir Ronald Davison, the Auditor-General of New Zealand was public 
auditor for the Cook Islands, which (although another of Her Majesty’s Dominions) were for the 
purposes of the decision an entirely separate state. He had delegated his functions to KPMG. An 
inquiry was set up in New Zealand to establish whether the New Zealand Inland Revenue 
Department and Serious Fraud Office had acted in a lawful, proper and competent manner in 
relation to transactions, which were shown by documents contained within a “winebox” which 
was passed to a New Zealand MP and put by him before the New Zealand Parliament and which 
suggested that the Cook Islands were being used as a tax haven to evade New Zealand tax. The 
Auditor-General and KPMG invoked state immunity as precluding them from producing 
documents to or answering questions put by the inquiry. Cooke P and Henry J rejected the claim 
to immunity on the basis that the winebox transactions were essentially commercial in nature, 
and Thomas J was content to hold accordingly, while preferring an alternative approach (see 
p.313, lines 45-47). Richardson J, with whose judgment McKay J agreed, considered that the 
transactions could not be categorised as commercial. But, after referring to the rationale of state 
immunity stated by Lord Reid in Rahimtoola, he identified the interplay of two fundamental 
principles of territoriality and state personality which, as I have said, lie at its root. Unusually, in 
the New Zealand case, the pull of these considerations was in opposite directions, a factor of 
importance in the court’s decision. In particular, the winebox transactions were intimately 
connected with New Zealand, the further documents sought by the enquiry were in New 
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Zealand and there was a special relationship between New Zealand and the Cook Islands, 
including automatic New Zealand citizenship for Cook Islanders based on agreement between 
their respective prime ministers that the Cook Islands would “uphold, in their laws and policies, 
a standard of values generally acceptable to New Zealanders”. In these circumstances, 
Richardson J drew attention to the general international recognition that there should be no 
immunity in respect of claims for torts causing personal or physical injury committed within the 
forum state. He cited as “an extreme case” Letelier v. Republic of Chile (1980) 488 F Supp 665, 
where the families of Chilean dissident leaders sued Chile in the United States for allegedly 
assassinating such leaders in Washington. Richardson J said that:  

“There must be other cases where the alleged conduct of the foreign state is directed in a 
real sense against the forum state or so directly affects it and is so outrageous that the 
protection international law would otherwise give to the foreign state in matters properly 
within the jurisdiction of the foreign state should not be allowed”.  

He identified the facts before him as falling within this category. McKay J agreed. Cooke P said 
that he had sympathy with much of what Richardson J had said, but also that  

“In the present era of civilisation and international law I should think that a Court would 
be going too far if it were to allow a general exception of iniquity to the doctrine of 
sovereign immunity.”  

He contrasted the decision in Kuwait Airways Corpn v. Iraqi Airways Co. (No. 1) [1995] 1 
WLR 1147 (where the defendant’s immunity was recognised in respect of its taking and 
removal of the Kuwaiti civil aviation fleet, when it was acting for Iraqi governmental purposes, 
despite the flagrant breach of international law involved in such purposes) with Letelier, and 
continued:  

“One may speculate that the law may gradually but steadily develop, perhaps first 
excepting from sovereign immunity atrocities or the use of weapons of mass destruction, 
perhaps ultimately going on to except acts of war “  

41. Henry J considered that there was “merit in the line of reasoning adopted” in Richardson J’s 
judgment, but that it was debatable “whether or not this Court should now adopt a broad 
principle of iniquity as affecting and possibly overriding the traditional concept of sovereign 
immunity – which would be a development beyond that now accepted under the “restricted” 
theory.” However, he considered that there were compelling particular reasons for excluding the 
doctrine of immunity, even if the restrictive theory did not apply. They consisted essentially in 
the close New Zealand connection and New Zealand public policy.  
42. Thomas J in a powerful judgment detected a substantial measure of covert flexibility in a 
court’s reaction to a claim of sovereign immunity, even under existing principle, and advocated 
“a more overtly flexible approach”, involving the application not of any single factor, but a 
balancing of all relevant factors, among them those referred to in Professor Brownlie QC at 
(now) pages 330-1 of the sixth edition of his work.  
43. This case is of general interest, although not concerned with any international crime, 
because of the New Zealand court’s openness towards some relaxation of the doctrine of state 
immunity and the preparedness of the majority to rest their decision on that basis. But at the 
heart of the New Zealand court’s decision was the unusually close territorial connection which 
the case had with New Zealand. One pillar of state immunity, the restraint which national courts 
exhibit show in adjudicating upon the internal activities of a foreign state, was substantially 
weakened. That is not a factor which finds a direct parallel in the present case. Here, it is the 
special nature of torture, wherever occurring, and the suggested difficulty of obtaining 
satisfactory redress in the jurisdiction where it occurred, that are relied on to overcome the 
problem that the case is primarily concerned with  
events in Saudi Arabia.  

Torture as an international crime  

44. Before turning to such authority as there is bearing on official immunity in respect of the 
international crime of torture, it is appropriate to look more closely at the Torture Convention. 
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The United Nations Convention against Torture is a convention to which The Kingdom of Saudi 
Arabia as well as the United Kingdom, together with a large number of other states, have been 
party at all material times. Article 1 provides:  

“1.1. For the purposes of this Convention, the term “torture” means any act by which 
severe pain or suffering, whether physical or mental, is intentionally inflicted on a person 
for such purposes as obtaining from him or a third person information or a confession, 
punishing him for an act he or a third person has committed or is suspected of having 
committed, or intimidating or coercing him or a third person, or for any reason based on 
discrimination of any kind, when such pain or suffering is inflicted by or at the instigation 
of or with the consent or acquiescence of a public official or other person acting in an 
official capacity. It does not include pain or suffering arising only from, inherent in or 
incidental to lawful sanctions.”  

The Convention has received very wide-spread international support. In domestic English law, 
the United Kingdom’s adherence led to s.134(1) of the Criminal Justice Act 1988, whereby: “A 
public official or person acting in an official capacity, whatever his nationality, commits the 
offence of torture if in the United Kingdom or elsewhere he intentionally inflicts severe pain or 
suffering on another in the performance or purported performance of his official duties.”  
45. Under s.134(1) of the 1988 Act the acts or omissions of which the present claimants 
complain constitute crimes under English law. But s.5 of the State Immunity Act 1978 provides 
no relevant lifting of state immunity from civil suit under English law, since the alleged torture 
occurred outside the United Kingdom. Bearing in mind the limited express terms of s.14 of the 
1978 Act and the limited issue in Propend, as to both of which see paragraph 31 above, I 
consider that it is however necessary to decide as a matter of first principle whether the cloak of 
state immunity should extend to acts or omissions of ordinary state officials amounting to 
systematic torture. This is so whether the decision involves (as Propend would suggest) 
interpretation of the proper scope of a further implied immunity conferred by s.14, beyond that 
appearing by its express terms, or an immunity which arises independently at common law.  
The existence of at least some limitations on the immunity in respect of officials is consistent 
with the approach adopted by courts in the Church of Scientology case, Jaffe v. Miller, Herbage 
v. Meese, Chuidian v. Philippine National Bank (1990) 912 F 2d 1095; 92 ILR 480 and Holland 
v. Lampen-Wolfe [2000] 1 WLR 1573. These cases all drew a general distinction between 
official and private acts, when identifying the extent of State immunity for acts or omissions of 
officials.  
46. That distinction is itself not always clear-cut or easy to apply: cf per Lord Lloyd in Pinochet 
(No. 1) at p.94 and Lord Hutton in Pinochet (No. 3) at p.252 in a citation from Oppenheim’s 
International Law Vol. I, pp. 545-6 para. 165. A pointer towards potential difficulties is also 
present in the dicta in Chuidian, and a positive example is provided by Holland v. Lampen-
Wolfe. But difficulty in categorising cases according to their subject-matter also exists in 
parallel areas, e.g. in distinguishing between governmental and commercial acts: see e.g I 
Congreso del Partido [1983] 1 AC 244, where the Republic of Cuba’s motive of breaking off 
and discontinuing all contact with Chile (after the assumption of power by “President of the 
Government Junta of Chile” Pinochet on 11th September 1973) did not mean that its withdrawal 
of a vessel from its voyage charter to a Chilean charterer constituted an act jure imperii (since 
“everything done by the Republic of Cuba could have been, and, so far as the evidence goes, 
was done, as owners of the ship”: per Lord Wilberforce, p. 268). The claimants in the present 
case seek to develop this distinction by arguing that systematic torture cannot or should not be 
regarded as falling within the category of governmental or official acts, on the basis that it can 
be no part of a state official’s functions to commit torture; alternatively, they argue that the law 
ought to recognise systematic torture as a further subject-matter in respect of which state 
officials cannot claim immunity. In relation to these submissions all parties referred us 
extensively to the speeches in Pinochet (No. 1) [2000] 1 AC 61 as well as Pinochet (No. 3) 
[2000] 1 AC 147.  
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Pinochet – criminal immunity  

47. In Pinochet the courts were concerned with a former head of state’s claim to immunity from 
criminal proceedings for systematic torture allegedly committed as an aspect of state 
oppression. The recognition that individuals may be held criminally responsible for offences 
against international law goes back at least to principles stated in the Charter of the International 
Military Tribunal of Nuremberg and affirmed by the General Assembly of the United Nations in 
1946,when directing the International Law Commission to treat as a matter of primary 
importance plans for their formulation. The Commission in 1950 set out the following principle 
and commentary in its paragraph 103 (quoted by Lord Hutton at p.258 in Pinochet (No. 3)): 
“The fact that a person who committed an act which constitutes a crime under international law 
acted as head of state or responsible Government official does not relieve him from 
responsibility under international law. 103. This principle is based on article 7 of the Charter of 
the Nurnberg Tribunal. According to the Charter and the judgment, the fact that an individual 
acted as head of state or responsible government official did not relieve him from international 
responsibility. ‘The principle of international law which, under certain circumstances, protects 
the representatives of a state’, said the Tribunal, ‘cannot be applied to acts which are 
condemned as criminal by international law. The authors of these acts cannot shelter themselves 
behind their official position in order to be freed from punishment . . . .’ The same idea was also 
expressed in the following passage of the findings: ‘He who violates the laws of war cannot 
obtain immunity while acting in pursuance of the authority of the state if the state in authorising 
action moves outside its competence under international law.” The 1954 International Law 
Commission’s draft code of offences against the peace and security of mankind provided in 
Article III: “The fact that a person acted as head of state or as responsible Government official 
does not relieve him of responsibility for committing any of the offences defined in the code.” 
By 1994 Sir Arthur Watts QC in his Hague Lectures, “The Legal Position in International Law 
of Heads of State, Heads of Government and Foreign Ministers” 1994-III) 247 Recueil des 
Cours, p. 82 could state that “The idea that individuals who commit international crimes are 
internationally accountable for them has now become an accepted part of international law”.  
48. Different members of the House gave different reasons for concluding that state immunity 
did not protect Senator Pinochet from the criminal proceedings for extradition brought against 
him. In Pinochet (No. 1) Lords Nicholls and Steyn considered that the protection of immunity 
could only apply to “official acts performed in the exercise of the functions of a head of state” 
by Senator Pinochet: see pp. 108-9 and 115. Lord Nicholls cited passages from the Nuremberg 
Tribunal’s judgment (quoted in paragraph 103 of the International Law Commission’s report of 
1950), saying: “International law does not require the grant of any wider immunity. And it 
hardly needs saying that torture of his own subjects, or of aliens, would not be regarded by 
international law as a function of a head of state.” Lord Steyn identified the critical question as 
one of classification in an international law sense. He doubted whether “what was allegedly 
done in secret in the torture chambers of Santiago on the orders of General Pinochet [should] be 
regarded as official acts” but added that “in any event, in none of these cases is the further 
essential requirement satisfied, viz. that in an international law sense these acts were part of the 
functions of a head of state”.  
49. In Pinochet (No. 3) Lords Browne-Wilkinson and Hutton expressed similar views. Lord 
Browne-Wilkinson said at pp.205-6: “How can it be for international law purposes an official 
function to do something which international law itself prohibits and criminalizes?” Lord 
Hutton at p.251 pointed out that it was clear that Senator Pinochet’s acts of alleged torture were 
not carried out by him in his private capacity for his private gratification. At p.254 he said 
(referring to Jaffe v. Miller): “It has also been decided that where an action for damages in tort 
is brought against officials of a foreign state for actions carried out by them in ostensible 
exercise of their governmental functions, they can claim state immunity, notwithstanding that 
their actions were illegal. The state itself, if sued directly for damages in respect of their actions 
would be entitled to immunity and this immunity would be impaired if damages were awarded 
against the officials and then the state was obliged to indemnify them.” But, after stating at 
p.260 that “…since the end of the second world war there has been a clear recognition by the 
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international community that certain crimes are so grave and so inhuman that they constitute 
crimes against international law” and at p.261 that “acts of torture were clearly crimes against 
international law and that the prohibition of torture had acquired the status of jus cogens” by 29 
September 1988, he concluded at pp. 261-3 that Senator Pinochet’s commission of acts of 
torture after 29 September 1988 was not “a function of the head of state of Chile under 
international law”.  
50. Lord Hope at p.242 took a different route. He rejected the view that “it is not one of the 
functions of the head of state to commit acts which are criminal according to the laws and 
constitution of his own state or which customary international law regards as criminal”. He 
considered that: “The principle of immunity ratione materiae protects all acts which the head of 
state has performed in the exercise of the functions of government. The purpose for which they 
were performed protects these acts from any further analysis.”  
He recognised two exceptions under customary international law, the first relating to “criminal 
acts which the head of state did under the colour of his authority as head of state but which were 
in reality for his own pleasure or benefit”, the second relating to “acts the prohibition of which 
has acquired the status under international law of jus cogens”. However, he went on: “But even 
in the field of such high crimes as have achieved the status of jus cogens under customary 
international law there is as yet no general agreement that they are outside the immunity to 
which former heads of state are entitled from the jurisdiction of foreign national courts. There is 
plenty of source material to show that war crimes and crimes against humanity have been 
separated out from the generality of conduct which customary international law has come to 
regard as criminal. These developments were described by Lord Slynn of Hadley [dissenting in 
Pinochet (No. 1), at pp. 80-81] and I respectfully agree with his analysis. As he said, at p. 81A-
B, except in regard to crimes in particular situations where international tribunals have been set 
up to deal with them and it is part of the arrangement that heads of state should not have any 
immunity, there is no general recognition that there has been a loss of immunity from the 
jurisdiction of foreign national courts.  
This led him to sum the matter up in this way at p. 81D-G: “So it is necessary to consider what 
is needed, in the absence of a general international convention defining or cutting down head of 
state immunity, to define or limit the former head of state immunity in particular cases. In my 
opinion it is necessary to find provision in an international convention to which the state 
asserting, and the state being asked to refuse, the immunity of a former head of state for an 
official act is a party; the convention must clearly define a crime against international law and 
require or empower a state to prevent or prosecute the crime, whether or not committed in its 
jurisdiction and whether or not committed by one of its nationals; it must make it clear that a 
national court has jurisdiction to try a crime alleged against a former head of state, or that 
having been a head of state is no defence and that expressly or impliedly the immunity is not to 
apply so as to bar proceedings against him. The convention must be given the force of law in the 
national courts of the state; in a dualist country like the United Kingdom that means by 
legislation, so that with the necessary procedures and machinery the crime may be prosecuted 
there in accordance with the procedures to be found in the convention.”  
51. Lord Hope’s conclusion that Senator Pinochet lacked immunity in the criminal proceedings 
brought against him therefore rested on construction of the Convention against Torture, to 
which both the United Kingdom and Chile were party and which had or had been given 
domestic effect. However, he made clear that he did not consider that it was a necessary 
implication of the Torture Convention that it “removed the immunity ratione materiae from 
former heads of state in respect of every act of torture of any kind” (p.246A). It did so, in his 
view, only in respect of torture alleged “of such a kind or on such a scale as to amount to an 
international crime”, referring to Sir Arthur Watts’s statement quoted in paragraph 47 above.  
52. Lord Millett took a more general view. He would have held (under the principle recognised 
by the International Law Commission in 1954 and citing, inter alia, the Supreme Court of 
Israel’s decision in A-G of Israel v. Eichmann 36 ILR 5) that no immunity survived in respect 
of international crimes committed by state officials which were both (a) contrary to jus cogens 
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and also (b) so serious and on such a scale as to amount to an attack on the international legal 
order, including since at least 1973 the use of systematic torture (pp. 273-5).  
53. Lord Millett also considered that the Convention on Torture with its wider definition of 
torture was “entirely inconsistent with the existence of a plea of immunity ratione materiae” 
(pp.277-8). Lords Saville and Phillips based themselves on the same conclusion (pp. 267 and 
289). But Lord Phillips touched on the question whether more may be required for immunity 
than merely acting in an official capacity. He said (in the context of genocide) at p. 289: “Would 
international law have required a court to grant immunity to a defendant upon his demonstrating 
that he was acting in an official capacity? In my view it plainly would not. I do not reach that 
conclusion on the ground that assisting in genocide can never be a function of a state official. I 
reach that conclusion on the simple basis that no established rule of international law requires 
state immunity ratione materiae to be accorded in respect of prosecution for an international 
crime. International crimes and extra-territorial jurisdiction in relation to them are both new 
arrivals in the field of public international law. I do not believe that state immunity ratione 
materiae can co-exist with them. The exercise of extra-territorial jurisdiction overrides the 
principle that one state will not intervene in the internal affairs of another.”  
At p.290 he continued: “The Convention is thus incompatible with the applicability of immunity 
ratione materiae. There are only two possibilities. One is that states party to the Convention 
proceeded on the premise that no immunity could exist ratione materiae in respect of torture, a 
crime contrary to international law. The other is that parties to the Convention expressly agreed 
that immunity ratione materiae should not apply in the case of torture. I believe that the first of 
these alternatives is the correct one, but either must be fatal to the assertion by Chile and 
Senator Pinochet of immunity in respect of extradition proceedings based on torture.”  
On the alternative which Lord Phillips believed to be correct, the view of those drafting the 
Convention must have been that, apart from the Convention, international law had already 
reached a point at which state immunity ratione materiae could no longer survive to preclude 
criminal prosecution for systematic torture contrary to international law.  

Pinochet – civil liability  

54. Up to this point, I have been focusing on the issue of immunity in respect of criminal 
proceedings which arose for decision in Pinochet. But the speeches contain statements bearing 
on the existence and scope of civil immunity. Lord Browne-Wilkinson referred briefly at p.205 
to immunity ratione materiae: “Immunity ratione materiae applies not only to ex-heads of state 
and ex-ambassadors but to all state officials who have been involved in carrying out the 
functions of the state. Such immunity is necessary in order to prevent state immunity being 
circumvented by prosecuting or suing the official who, for example, actually carried out the 
torture when a claim against a head of state would be precluded by the doctrine of immunity. If 
that applied to the present case, and if the implementation of the torture regime is to be treated 
as official business sufficient to found an immunity for the former head of state, it must also be 
official business sufficient to justify immunity for his inferiors who actually did the torturing. 
Under the Convention the international crime of torture can only be committed by an official or 
someone in an official capacity. They would all be entitled to immunity ….  
For these reasons in my judgment if, as alleged, Senator Pinochet organised and authorised 
torture after 8 December 1988, he was not acting in any capacity which gives rise to immunity 
ratione materiae because such actions were contrary to international law.”  
As I read the passage which I have italicised, Lord Browne-Wilkinson was suggesting that the 
immunity ratione personae of a serving head of state ordering torture could not be permitted to 
be undermined by either a prosecution or a civil claim against the official actually committing 
the torture. I need not comment on that suggestion. What matters is that Lord Browne-
Wilkinson went on simply to deal with, and reject, the suggestion that there could be any 
immunity ratione materiae from prosecution for torture in respect of either a former head of 
state or any inferior official. However, he did not explicitly address the question of any civil 
liability on the part of either.  
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55. In contrast, Lord Hutton at p.264 considered that, not only could Chile claim immunity if 
sued for damages for such acts in a court in the United Kingdom, but that: “Senator Pinochet 
could also claim immunity if sued in civil proceedings for damages under the principle in Jaffe 
v. Miller …”  
Lord Millett at p.273 said in passing, in relation to the Torture Convention that: “The very 
official or governmental character of the acts which is necessary to found a claim to immunity 
ratione materiae, and which still operates as a bar to the civil jurisdiction of national courts, was 
now to be the essential element which made the acts an international crime.”  
In a later passage at p. 278, Lord Millett observed: “In my opinion, acts which attract state 
immunity in civil proceedings because they are characterised as acts of sovereign power may, 
for the very same reason, attract individual criminal liability. The respondents relied on a 
number of cases which show that acts committed in the exercise of sovereign power do not 
engage the civil liability of the state even if they are contrary to international law. I do not find 
those decisions determinative of the present issue or even relevant. In England and the United 
States they depend on the terms of domestic legislation; though I do not doubt that they 
correctly represent the position in international law. I see nothing illogical or contrary to public 
policy in denying the victims of state sponsored torture the right to sue the offending state in a 
foreign court while at the same time permitting (and indeed requiring) other states to convict 
and punish the individuals responsible if the offending state declines to take action. This was the 
very object of the Torture Convention.”  
In this passage, however, Lord Millett was comparing the civil immunity of the state with the 
criminal liability of the responsible individuals. He was not considering or in terms excluding 
any potential civil liability of individuals.  
56. Lord Phillips observed at p.280 that the House was not concerned with a civil suit. But at 
p.281, he said, with clear reference to the possibility of a civil claim against Senator Pinochet 
personally, that: “Were these civil proceedings in which damages were claimed in respect of 
acts committed by Senator Pinochet in the government of Chile, Chile could argue that it was 
itself indirectly impleaded. That argument does not run where the proceedings are criminal and 
where the issue is Senator Pinochet’s personal responsibility, not that of Chile.”  
He went on to cite Hatch v. Baez 7 Hun 596, where the New York court dismissed a civil claim 
against a former president of St. Domingo, on the ground that it was not competent to adjudicate 
upon the official acts of another government done within its own territory in the exercise of 
sovereignty. At pp.285-6 he gave two explanations for the immunity ratione materiae of a 
former head of state or state official: “The first is that to sue an individual in respect of the 
conduct of the state’s business is, indirectly, to sue the state. The state would be obliged to meet 
any award of damage made against the individual. This reasoning has no application to criminal 
proceedings. The second explanation for the immunity is the principle that it is contrary to 
international law for one state to adjudicate upon the internal affairs of another state.  
Where a state or a state official is impleaded, this principle applies as part of the explanation for 
immunity.”  
He also said at p.287 that, “if one proceeds on the premise that Part I of the 1978 Act correctly 
reflects current international law”, then “two propositions are made out in relation to civil 
proceedings”: “(1) One state will not entertain judicial proceedings against a former head of 
state or other state official of another state in relation to conduct performed in his official 
capacity. (2) This rule applies even if the conduct amounts to a crime against international law. 
…..”  
The “vital issue” in Pinochet was, he said, the extent to which these two propositions applied to 
the exercise of criminal jurisdiction in relation to the conduct alleged against Senator Pinochet. 
He held, for reasons already examined, that Senator Pinochet could, in the light of the 
development of international law and the Torture Convenion, no longer enjoy any immunity 
ratione materiae in that respect.  
57. With regard to civil liability of individuals, Pinochet (No. 3) therefore contains statements 
by three members of the House of Lords (Lords Hutton, Millett and Phillips) assuming or 



 

 - 38 - 

maintaining the continued existence of immunity ratione materiae in respect of a former head 
of state or other official in civil proceedings (even proceedings based on systematic torture).  

Other national and international jurisprudence regarding civil immunity 

58. I turn to consider what other national and international jurisprudence exists to throw light on 
the proper scope of the civil immunity which a state may assert in respect of officials alleged to 
have committed crimes against international law. In a brief dictum in Prosecutor v. Furundzija 
(Case IT095017/1-T; 10 December 1998) the International Tribunal for Former Yugoslavia 
contemplated at paragraph 155 that, if a national law purported to authorise torture, “the victim 
could bring a civil suit for damage in a foreign court, which would therefore be asked inter alia 
to disregard the legal value of the national authorising act”. That a “national authorising act” of 
this nature should be disregarded is no doubt true under English law, on principles applied in 
Kuwait Airways Corpn v. Iraqi Airways Co. (Nos. 4 and 5) [2002] UKHL 19; [2002] 2 AC 883. 
But the Tribunal’s statement does not address the prior question of immunity, and its 
assumption that jurisdiction  
existed does not carry matters far.  
59. In The Congo v. Belgium (cf paragraph 16 above), the principal majority judgment dealt 
only with individual criminal liability, reciting the exceptions to immunity enjoyed by an 
incumbent or former Minister for Foreign Affairs under international law in relatively narrow 
terms in its paragraph 60. But the joint separate concurring opinion of Judges Higgins, 
Kooijmans and Buergenthal examined the availability of immunity in more general terms: “85. 
Nonetheless, that immunity prevails only as long as the Minister is in office and continues to 
shield him or her after that time only for “official” acts. It is now increasingly claimed in the 
literature (see e.g., Andrea Bianchi “Denying State Immunity to Violators of Human Rights”, 46 
Austrian Journal of Public and International Law (1994), pp. 227-228) that serious international 
crimes cannot be regarded as official acts because they are neither normal State functions nor 
functions that a State alone (in contrast to an individual) can perform: (Goff, J. (as he then was) 
and Lord Wilberforce articulated this test in the case of 1° Congreso del Partido (1978) QB 500 
at 528 and (1983) AC 244 at 268, respectively). This view is underscored by the increasing 
realization that State-related motives are not the proper test for determining what constitutes 
public State acts. The same view is gradually also finding expression in State practice, as 
evidenced in judicial decisions and opinions. (For an early example, see the judgment of the 
Israel Supreme Court in the Eichmann case; Supreme Court, 29 May 1962, 36 International 
Law Reports, p. 312.) See also the speeches of Lords Hutton and Phillips of Worth Matravers in 
R v Bartle and the Commissioner of Police for the Metropolis and Others, ex parte Pinochet 
(“Pinochet III”); and of Lord Steyn and Nicholls of Birkenhead in “Pinochet I”, as well as the 
judgment of the Court of Appeal of Amsterdam in the Bouterse case (Gerechtshof Amsterdam, 
20 November 2000, para. 4.2.)”  
60. In his individual concurring judgment in Sosa v. Alvarez-Machain (U.S. Supreme Court; 29 
June 2004), which I discuss below, Breyer J said with reference to the universal jurisdiction to 
prosecute torture and to the passage in Furundzija and the decision in Eichmann mentioned 
above: “The fact that this procedural consensus exists [viz. a consensus that “universal 
jurisdiction exists to prosecute a subset” of certain universally condemned behaviour which 
includes torture] suggests that recognition of universal jurisdiction in respect of a limited set of 
norms is consistent with principles of international comity. That is, allowing every nation’s 
courts to adjudicate foreign conduct involving foreign parties in such cases will not significantly 
threaten the practical harmony that comity principles seek to protect. That consensus concerns 
criminal jurisdiction, but consensus as to universal criminal jurisdiction itself suggests that 
universal tort jurisdiction would be no more threatening. Cf Restatement para. 404, Comment b. 
That is because the criminal courts of many nations combine civil and criminal proceedings, 
allowing those injured by criminal conduct to be represented and to recover damages, in the 
criminal proceeding itself.”  
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Once one concludes that it is not the purpose of article 14 of the Torture Convention to establish 
universal tort jurisdiction (see paragraphs 18-21 above), this passage does not offer the present 
claimants direct assistance. The claimants have to present a (more qualified) case, viz. that, 
where domestic jurisdiction can properly be founded, then either no relevant or at least no 
absolute state immunity can survive in respect of the subset of behaviour to which Breyer J was 
referring. But, even if Breyer J’s comments cannot be accepted in their full width, they offer 
some encouragement for the view that there is no international consensus to the contrary of such 
a case.  

The United States jurisprudence  

61. United States jurisprudence includes a number of cases close in subject-matter to the 
present, though decided within a different legal framework. The Alien Tort Statute of 1789 
established federal jurisdiction over “all causes where an alien sues for a tort only committed in 
violation of the law of nations”. In Sosa v. Alvarez-Machain the United States Supreme court 
explained this as a jurisdictional statute, creating no new causes of action, but as “enacted on the 
understanding that the common law would provide a cause of action for the modest number of 
international law violations with a potential for personal liability at the time”. The majority in 
Sosa identified those violations as having been violation of safe conducts, infringement of the 
rights of ambassadors and piracy (cf p.30). The Court as a whole rejected the submission that 
abduction fell within any similar category. But the majority were at pains to state their view that 
there could be violations of international norms “accepted by the civilised world and defined 
with a specificity comparable to the features of these 18th century paradigms” (pp.30-31 and 
38). In this connection they referred (at pp.37-38) to the important federal court decisions of 
Filartiga v. Pena-Irala (1980) 630 Fed Rep 2d 876 and In the Estate of Marcos Human Rights 
Litigation 25 Fed. 3d 1467.  
62. In Filartiga the judgment of Kaufman J in the US Court of Appeals Second Circuit breathed 
life into the previously “rarely-invoked provisions” of the Alien Tort Act. Further, as the 
majority in Supreme Court in Sosa also observed, Congress not only expressed no disagreement 
with the view taken of the proper exercise of judicial authority in Filartiga and subsequent 
cases, but in March 1992 “has responded in the most notable instance by enacting legislation 
supplementing the judicial determination in some detail” – a reference to the Torture Victim 
Protection Act discussed in paragraph 66 below. Filartiga concerned a claim by a citizen of 
Paraguay against the former inspector general of police in Asuncion (served on a visit to the 
United States) for allegedly torturing the plaintiff’s son to death in Paraguay in retaliation for 
his political activities and beliefs. In a powerful judgment Kaufman J said amongst other things 
that: “torture is now prohibited by the law of nations” (p. 884) …. “The treaties and accords 
cited above [viz. American Convention on Human Rights, Art. 5, International Covenant on 
Civil and Political Rights, and European Convention on Human Rights and Fundamental 
Freedoms, Art. 3], as well as the express foreign policy of our government, all make clear that 
international law confers fundamental rights upon all people vis-a-vis their own governments” 
(pp. 884-5) …. “for purposes of civil liability, the torturer has become – like the pirate and slave 
trader before him – hostis generis, an enemy of all mankind” (p. 890).  
Kaufman J also noted at p.884 the observation made by the United States to a Joint 
Congressional Committee that: “…. it has been the United States’s experience that no 
government has asserted a right to torture its own nationals. Where reports of torture elicit some 
credence, a state usually responds by denial or, less frequently, by asserting that the conduct 
was unauthorised or constituted rough treatment short of torture.”  
I interpose that there is also no basis on which a state could assert a right to torture foreign 
nationals, particularly since the Torture Convention. The state of Saudi Arabia has not made any 
such assertion in the present case (cf paragraph 6 above). Kaufman J concluded by saying that: 
“Our holding today, giving effect to a jurisdictional provision enacted by our First Congress, is 
a small but important step in the fulfilment of the ageless dream to free all people from brutal 
violence” (p. 890).  
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The issue was, as this passage states, limited to that of the jurisdiction conferred by the 1789 
Act. The “critical question” of forum conveniens remained for hearing below. But the court 
observed that “the foreign relations implications of this and other issues underscored the 
wisdom of vesting jurisdiction in federal, rather than state courts”. No claim to immunity was 
raised, although the defendant sought on appeal to rely on the doctrine of act of state raising 
some allied considerations. The court rejected this argument as coming too late, but said also: 
“We note in passing, however, that we doubt whether action by a state official in violation of 
the Constitution and laws of the Republic of Paraguay, and wholly unratified by that nation’s 
government, could properly be characterized as an act of state. See Banco Nacionale de Cuba v. 
Sabbatino, supra, 376 U.S. 398, 84 S.Ct. 923, 11 L.Ed.2d. 804; Underhill v. Hernandez, 168 
U.S. 250, 18 S.Ct. 83, 42 L.Ed. 456 (1897). Paraguay’s renunciation of torture as a legitimate 
instrument of state policy, however, does not strip the tort of its character as an international law 
violation, if it in fact occurred under color of government authority. See Declaration on the 
Protection of All Persons from Being Subjected to Torture, supra note 11; cf. Ex parte Young, 
209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714 (1908) (state official subject to suit for constitutional 
violations despite immunity of state).”  
The source of the state’s immunity from suit in ex p. Young was the 11th Amendment, which 
prohibited suit against one of the United States by citizens of another or by subjects of any 
foreign state or (as construed by the Supreme Court) by its own citizens. There was prior 
authority that in some circumstances (e.g. where suit was brought against a state official “not  
personally, but officially”) the suit would be considered as a suit against the state and so barred. 
But in ex p. Young the Supreme Court held that there was no prohibition on a claim to prevent a 
state official from enforcing a claim which was alleged to be unconstitutional. The inability to 
sue a state in respect of the state official’s conduct did not preclude such a suit.  
63. Nevertheless, in Chuidian, decided in 1990 shortly before Herbage v. Meese (paragraph 34 
above), the Court of Appeals Ninth Circuit said, albeit in relation to the United States Foreign 
Sovereign Immunities Act 1976 which is in very different wording to the United Kingdom’s 
State Immunity Act 1978, that: “It is generally recognised that a suit against an individual acting 
in his official capacity is the practical equivalent of a suit against the sovereign directly.”  
The court drew the general distinction between acts committed as an official and individual acts, 
and observed that an improper motive did not of itself mean that an act was not done as an 
official act. But it also recognised a potentially significant exception to the general principle 
which it had stated: “Sovereign immunity will not shield an official who acts beyond the scope 
of his authority. “[W]here the officer’s powers are limited by statute, his actions beyond those 
limitations are considered individual and not sovereign actions. The officer is not doing the 
business which the sovereign has empowered him to do …..” Larson 337 U.S. at 689, 69 S.Ct. 
at 1461.”  
Larson was a decision of the United States Supreme Court in the context of a claim against the 
United States which under United States law could only be pursued with the defendant’s 
consent. The Supreme Court supported its statements regarding the effect of excess of authority 
in this context by reference to its own prior statements in Land v. Dollar (1947) 330 US 731, 
739. It also identified as “a second type of case” that in which the statute or order conferring 
power upon the officer to take action in the sovereign’s name was claimed to be 
unconstitutional (i.e. the type of case in issue in ex p. Young), explaining: “Here too the conduct 
against which specific relief is sought is beyond the officer’s powers and is therefore not the 
conduct of the sovereign. The only difference is that in this case the power has been conferred 
in form but the grant is lacking in substance because of its constitutional invalidity.”  
64. The exceptions identified in ex p. Young, Larson and Land v. Dollar were identified in the 
context of United States law. But their existence and the reference to one of them in Chuidian 
encourage the thought that there may be conduct contrary to customary principles of 
international law which is of such a nature and seriousness that it must be regarded as outside 
the scope of any function that a state could properly claim that its officer was exercising, and so 
outside the scope of any immunity that the state might properly claim in respect of such an 
officer.  
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65. The reasoning in Chuidian was endorsed by the Court of Appeals Ninth Circuit in Trajano 
v. Imee Marcos (1992) 978 F 2d 493 (where Miss Marcos’s default meant that she was treated 
as acting on her own behalf not on the authority of the Republic of the Phillipines) and in In re 
the Estate of Marcos Human Rights Litigation (where allegations of torture were to be taken as 
true for the purpose of the issue). The Court in the latter case distinguished Siderman de Blake 
v. Republic of Argentina (1992) 965 F 2d 699, where it had held “that Argentina’s acts of 
torture, though clearly constituting jus cogens violations of international law were immunized 
under [the FSIA]”, as an action against the state, whereas Hilao’s claim (in In re the Estate of 
Marcos) was in contrast “against the estate of an individual officer who is accused of engaging 
in activities outside the scope of his authority”. Thus the “FSIA thus does not apply to this 
case”. The court went on: “[4-6] This interpretation is consistent with FSIA’s codification of the 
“restrictive” principle of sovereign immunity in international law, which limits the immunity of 
a foreign state to its “inherently governmental or ‘public’ acts,” but does not extend to suits 
based on its commercial or private acts. Chuidian, 912 F.2d at 1099-1100. See also Siderman, 
965 F.2d at 705-06 (reviewing history of foreign state immunity and the enactment of FSIA); 
McKeel, 722 F.2d at 587 n.6. Immunity is extended to an individual only when acting on behalf 
of the state because actions against those individuals are “the practical equivalent of a suit 
against the sovereign directly.” Chuidian, 912 F.2d at 1101. A lawsuit against a foreign official 
acting outside the scope of his authority does not implicate any of the foreign diplomatic 
concerns involved in bringing suit against another government in United States courts”  
It is right to add that the court went on to say that this was “evidenced” by the Philippine 
government’s agreement that the suit proceed. So there was on any view a waiver of immunity 
by the relevant state. But the central reasoning which I have just quoted is not limited to that 
situation.  
66. In March 1992 the United States enacted the Torture Victim Protection Act, providing that 
“An individual, who, under actual or apparent authority, or color of law, of any foreign nation 
…. subjects an individual to torture shall, in a civil action be liable for damages to that 
individual”. In Kadic v. Karadzic (1996) 70 F 3d 232, a claim for official torture was made 
against the self-proclaimed head of an unrecognised Bosnian-Serb entity (“Srpska”).  
The court held that “The customary international law human rights, such as the proscription of 
torture, applies to states without distinction between recognised and unrecognised states” (p. 
245), but that Mr Karadzic enjoyed no immunity as the head of an unrecognised entity. It went 
on to consider whether the issue was properly justiciable, and to refer to the United States 
doctrine of act of state. As to justiciability (cf in English law paragraph 10 above) the court 
recognised that cases of this nature “might pose special questions regarding the judiciary’s 
proper role when adjudication might have implications in the conduct of this nation’s foreign 
relations”, but considered that (rather than “reflexively” refusing to adjudicate) “a preferable 
approach is to weigh carefully the relevant considerations on a case-by-case basis” (p. 249). It 
concluded that its previous decision in Filartiga “established that universally recognised norms 
of international law provide judically discoverable and manageable standards for adjudicating 
suits brought under the Alien Tort Act, which obviates any need to make initial policy decisions 
of the kind normally reserved for nonjudicial discretion”. (p. 249)  
The court also recognised that the doctrine of act of state (which had not been asserted) might 
be implicated in some cases under the Alien Tort Act, but added: “However, as in Filartiga, 630 
F.2d at 889, we doubt that the acts of even a state official, taken in violation of a nation’s 
fundamental law and wholly unratified by that nation’s government, could properly be 
characterized as an act of state.”  
Addressing the issue of forum conveniens, it observed that no-one had identified a more suitable 
forum, in the absence of any “either in Serbia or war-torn Bosnia”.  
67. In Xuncax v. Gramajo (1995) 886 F Supp 162, the United States District Court for 
Massachusetts was concerned with claims against Mr Gramajo, who had been vice-chief of 
staff, director of army general staff and minister of defence under whose direct command the 
claimants had allegedly been tortured in Guatemala. The court applied the Torture Victim 
Protection Act retroactively on the basis that universal condemnation of torture was fully 
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established prior to the acts complained of. The United Supreme Court has recently come to the 
same conclusion in a case involving alleged seizure by the Nazis or expropriation by the 
Austrian government of art works: Republic of Austria v. Altmann No. 013-13; decided 4 July 
2004.) Citing the previous line of United States authority which I have examined, the District 
Court said in Xuncax: “The First Circuit has not yet addressed the specific question whether, in 
the context of the FSIA, a “foreign state” should be defined to encompass an individual acting 
in his or her official capacity. Without deciding whether the scope of FSIA immunity should be 
thus extended, I conclude, as has the Ninth Circuit, that such immunity would in any event be 
unavailable in suits against an official arising from acts that were beyond the scope of the 
official’s authority.”  
It affirmed that liability under the Alien Tort Act arose, without more, from the violation of 
international law. 
68. In Cabiri v. Assasie-Gyimah (1996) 921 F. Supp. 1189 (S.D.N.Y.), Mrs Cabiri, a former 
Ghanaian trade counsellor claimed that she had, while in Ghana, been tortured by a Ghanaian 
security adviser, who was in New York to testify in proceedings brought by the state of Ghana 
to obtain possession of premises from Mrs Cabiri. The court considered issues of jurisdiction, 
limitation, state immunity and forum non conveniens. In dismissing the assertion that the 
security adviser enjoyed immunity, the court referred to Fiiartiga, Chuidian and Trajan v. Imee 
Marcos. It said that “the alleged acts … , if presumed to be true, violated a fundamental 
principle of the law of nations: the human right to be free from torture”, and that the defendant 
“… does not argue that such acts are not prohibited by the laws of Ghana; nor could he. In 
Filartiga, supra, the Second Circuit observed that no government asserts a right to torture its 
citizens; …... Therefore, he is not shielded from Cabiri’s claims by the sovereign immunity 
provided in the FSIA.”  
The majority’s endorsement in Sosa (paragraph 61 above) gives the line of authority discussed 
in paragraphs 61 onwards added weight and significance.  

The English position apart from the Human Rights Convention 

69. The claimants’ primary submission is that systematic torture by a state official (or other 
person acting in a public capacity) cannot be regarded as a function of such an official or 
person; and that, even though the state’s responsibility may be engaged under article 14 of the 
Torture Convention, the state cannot claim state immunity in respect of an official or other 
agent committing such torture. They rely on the dicta of Lords Nicholls and Steyn in Pinochet 
(No. 1) and of Lords Browne-Wilkinson and Hutton in Pinochet (No. 3) (paragraphs 48-49 
above) and upon the further jurisprudence, particularly from the United States, considered in 
paragraphs 58-68 above. They further submit that a state cannot be required to indemnify such 
an official or person and can have no legitimate interest in advancing a claim to immunity in 
respect of a claim relating to systematic torture by any such official or person.  
Alternatively, they submit that, even if state immunity may in principle be asserted in respect of 
a claim against an official for systematic torture, its assertion must be justified by examination 
of its particular implications in the particular case, and that it cannot be justified if it would deny 
the victim an effective remedy for the substantive wrong inflicted on him or her and would thus 
conflict with the right of access to a court protected by article 6 of the European Convention on 
Human Rights.  
70. The Kingdom and the Secretary for State submit that the claimants face a dilemma. The 
claims are for acts done by officials in an official context. If those acts were to be categorised 
simply as wrongful assaults inflicted by the officers on prisoners in an official context, then 
immunity ratione materiae would exist under the principle in Propend. That such acts were 
contrary to the law of Saudi Arabia cannot assist the claimants. That is no more than a pre-
condition to the existence of an actionable tort, and the principle in Propend embraces situations 
where an official acts contrary to local law. Otherwise there would be little scope for its 
application at all. In these circumstances, in order to avoid the application of the principle in 
Propend, the claimants characterise the acts as systematic torture, contrary to international law 
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and the Torture Convention. But, to do this, they must affirm that they were (in the language of 
article 1 of the Convention and the United Kingdom Act) acts by (or with the consent or 
acquiescence of) “a public official or other person acting in an official capacity”. On this basis, 
it is submitted, the claimants bring themselves within statements (cited above) regarding the 
scope of state immunity in such cases as Zoernsch v. Waldock, Jaffe v. Miller and Holland v. 
Lampen-Wolfe as well as Propend.  
71. I do not accept that the claimants face any such unanswerable dilemma. Article 1 of the 
Torture Convention sets out to define torture “for the purposes of the Convention” by reference 
to (a) the nature of the act, (b) the types of purpose for which it must be committed, (c) the 
author and (d) the context, together with (e) a limited qualification (lawful sanctions). 
Characteristics (a) and (b) are covered by the requirement that the pain or suffering be inflicted 
by, etc., “a public official or other person acting in an official capacity”. It seems doubtful that 
the phrase “acting in an official capacity” qualifies the reference to “a public official”. The types 
of purpose for which any pain or suffering must be inflicted (characteristic (b)) would appear to 
represent a sufficient limitation in the case of a public official. Be that as it may, the 
requirement that the pain or suffering be inflicted by a public official does no more in my view 
than identify the author and the public context in which the author must be acting. It does not 
lend to the acts of torture themselves any official or governmental character or nature, or mean 
that it can in any way be regarded as an official function to inflict, or that an official can be 
regarded as representing the state in inflicting, such pain or suffering. Still less does it suggest 
that the official inflicting such pain or suffering can be afforded the cloak of state immunity. To 
this extent, I would also disagree with, in particular, Lord Millett’s dictum in Pinochet (No. 3) at 
p.273 to the effect that “the very official or governmental character of the acts …. still operates 
as a bar to the civil jurisdiction of national courts” (cf paragraph 55 above). The whole tenor of 
the Torture Convention is to underline the individual responsibility of state officials for acts of 
torture: see e.g. article 2.3 (whereby “An order from a superior officer or a public authority may 
not be invoked as a justification of torture”) as well as articles 4 and 5 (establishing criminal 
jurisdiction) and article 14 (regarding civil liability), and I do not consider that one can derive 
from its definition of torture “for the purposes of the Convention” any conclusion on the 
different question whether a state can assert state immunity in respect of a civil claim against its 
officials based on allegations of systematic torture.  
72. The Kingdom and the Secretary of State further submit that, since the state is clearly 
responsible for torture, committed by any of its officials in an official context, any suit against 
such an official indirectly impleads The Kingdom. A successful suit against an officer would, at 
one and the same time, establish the relevant state’s responsibility under article 14(1) of the 
Torture Convention to “ensure in its legal system that the victim of an act of torture obtains 
redress and has an enforceable right to fair and adequate compensation”; and this, it may be 
said, underlines the extent to which such a suit impleads the relevant state. They also submit 
that to permit any suit against an official or other state agent for systematic torture would be to 
interfere with, and adjudicate upon, the internal affairs of another state.  
73. With regard to the decision and reasoning in Pinochet, Mr Pannick submits that the 
immunity established in Pinochet arises from provisions of the Convention and of national law 
relating to criminal responsibility and is confined to that context, and that such dicta as there are 
in Pinochet regarding the civil position recognise The Kingdom’s claim to immunity for its 
officers. He supports this general distinction between criminal and civil responsibility, by 
observing that (i) the prosecution of crime lies in the hands of the state, whereas civil 
proceedings are pursued by individuals, and that (ii) criminal proceedings usually depend on 
physical presence of the wrongdoer and effective punishment, whereas civil proceedings raise 
difficult issues regarding extra-territorial jurisdiction and execution. In relation to the 
submissions based on article 6, The Kingdom relies on Al-Adsani and submits that article 6 
applies no more to an assertion of state immunity in respect of a claim against a state official 
than it does to such an assertion in relation to the state itself. 
74.  In Pinochet, the House was not directly concerned with any issue of civil liability. Propend, 
Filartiga and Hilao were cited in argument, but not in speeches, which, in the present context, 
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refer to Jaffe v. Miller and other authorities not concerned with systematic torture or any 
equivalent international crime. The statements in Pinochet (No. 3) referred to in paragraph 54-
57 above were not, as I see it, necessary, even for the decision of the three members of the 
House making them. Moreover, Lord Hutton’s conclusion, shared with Lord Browne-Wilkinson 
(and in Pinochet (No. 1) by Lords Nicholls and Steyn), that Senator Pinochet’s alleged acts 
could not be regarded as a function of a head of state might be thought to be of potentially 
general application to both the civil and the criminal sphere, while Lord Millett’s and Lord 
Phillips’s view that international law would not recognise state immunity in respect of the 
criminal prosecution of an alleged torturer even apart from the Torture Convention likewise 
invites enquiry why the position should differ in respect of a civil suit against such a torturer.  
On the other hand, the narrower reasoning of Lords Hope and Saville, based on the effect of the 
Torture Convention, points towards the continuing existence of civil immunity in respect of 
individual officials alleged to have committed torture. But the issue of civil liability was not 
squarely before the courts in Pinochet, and once it has been firmly established (as it has been by 
Pinochet No.3) that a state can claim no immunity in respect of an individual officer committing 
systematic torture in an official context, the issue whether there is or should be civil immunity 
seems to me to acquire a different complexion, and to start from a different point, to that which 
applied when the argument was proceeding the other way around.  
75. Mr Pannick suggests that the general differences between criminal and civil law justify a 
distinction in relation to state immunity. I do not consider that these are as significant in this 
respect as he submits. Taking the basic considerations which underlie state immunity, criminal 
proceedings against individual alleged torturers involve domestic courts in “interfering in” and 
adjudicating upon the internal affairs of a foreign sovereign state. It is also natural that a state 
should stand behind its officials or agents in relation to contested allegations of torture, unless 
and until such allegations are proven. To that extent, criminal proceedings against an alleged 
torturer may be said indirectly to implead the foreign state. It is not easy to see why civil 
proceedings against an alleged individual torturer should be regarded as involving any greater 
interference in or a more objectionable form of adjudication upon the internal affairs of a 
foreign state.  
76. Nor is it easy to see why a civil claim against an individual torturer should be regarded as 
indirectly impleading the foreign state in any more objectionable respect than a criminal 
prosecution. As I have indicated in paragraph 35 above, I am not impressed, in the context of 
claims for systematic torture, by suggestions that the relevant state would have to indemnify its 
officers. A state may well feel obliged to investigate for itself any allegations of torture. But this 
it should in any event do pursuant to the Torture Convention. A state is of course also always 
free to fund the defence of any claim. It is implausible to suppose that it would do so on the 
basis that it had authorised or condoned systematic torture. And if torture by one of its officials 
was confirmed it would presumably disown the official’s conduct. There is no basis on which 
the state could be made liable to indemnify one of its officials proved to have committed 
systematic torture.  
77. Claims against individual officials do not raise problems regarding execution against state 
property, such as those mooted in the concurring opinion of Judges Pellonpaa and Bratza in Al-
Adsani. They suggested that permitting the pursuit of civil proceedings for torture against a 
state, on the ground that the law against torture was jus cogens, might have to be followed by 
allowing execution against state assets. That problem does not arise in respect of individuals. 
There would be no incongruity in allowing execution against the individual assets of an 
individual torturer, if these could be located and made the subject of execution. And any claim 
to hold the state itself responsible would have to be brought in that state, or in an international 
forum, and proved quite separately from any claim against the individual officer. I would add 
that, even if I were, like Judges Pellonpaa and Bratza, addressing the position of a state, I doubt 
whether it is axiomatic that adjudication on the substance of an issue such a systematic torture 
would involve taking power to execute against state assets. The argument that Judges Pellonpaa 
and Judge Bratza were meeting was that jus cogens was, literally, over-riding, and in that 
context it was a good point. But immunity from execution has been described as “the last 
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fortress …. the last bastion of State immunity” (Professor Sucharitkul, International Law 
Commission Special Rapporteur in (1991) YBIL, vol. II, part 2 p. 13, cited by Hazel Fox QC in 
International Law at pp. 371-6, where the present position is examined. It is, however, 
unnecessary to go further into that aspect here.  
78. What is, in my view, very relevant, both in relation to criminal proceedings and in relation 
to any civil claims that may be contemplated, is the need for some limits on jurisdiction or the 
exercise of jurisdiction. The limits to the criminal jurisdiction which states are required by the 
Torture Convention to establish appear in article 5 of the Convention, set out in paragraph 19 
above. International law therefore recognises certain connecting links as justifying criminal 
jurisdiction, specifically links to the state (a) where the offence was committed or (b) of which 
the offender was a national or (c) of which the victim is a national “if that State considers it 
appropriate”, although it “does not exclude any criminal jurisdiction exercised in accordance 
with internal law”.  
79. The provisions of article 5 underline the need for caution in defining and exercising 
jurisdiction, even in respect of international crimes contrary to jus cogens. One case in which 
the State Immunity Act 1978 expressly excludes state immunity in respect of civil claims is that 
of death, personal injury or damage or loss of tangible property caused by an act or omission in 
the United Kingdom (s.5). That section is not limited or specifically directed to international 
crimes, but it does include them. More importantly, there is the obvious potential for anomalies, 
if the international criminal jurisdiction which exists under the Torture Convention is not 
matched by some wider parallel power to adjudicate over civil claims. The prosecution of crime 
and the pursuit of civil proceedings are in many jurisdictions (as Breyer J observed in Sosa) 
very closely associated. In other jurisdictions like the English, Mr Pannick’s absolute distinction 
seems incongruous in a situation like that in Filartiga, if the alleged torturer was actually within 
and being prosecuted in the jurisdiction pursuant to one or other of the provisions of article 5 of 
the Torture Convention. Despite the criminal investigation and proceedings, in respect of which 
no immunity could be claimed, the victim(s) of the alleged torture would be unable to pursue 
any civil claim.  
80. Mr Pannick seeks to draw fundamental distinctions between crime and civil law. The first is 
that the prosecution of crime lies in the hands of the state, while civil proceedings are brought 
by individuals. I would accept that the general position is that criminal proceedings are initiated 
by the state (or by a public prosecutor or prosecution service on its behalf), and that further, in 
an English context, s.135 of the Criminal Justice Act 1988 requires any criminal proceedings in 
relation to torture to be brought by or with the consent of the Attorney General. However, 
international thinking and jurisprudence have over the last half century moved beyond the 
narrow view that international law is solely concerned with or enforceable by states. The United 
Nations Charter of Fundamental Rights and Freedoms, the European Convention on Human 
Rights, the reasoning of United States courts from the landmark decision in Fiiartiga onwards 
and the Torture Convention demonstrate a shift of international attention towards the protection 
of individual human rights. In addition, even where criminal jurisdiction can be founded, states 
may have their own reasons for pursuing or not pursuing criminal proceedings. The higher onus 
and evidential difficulties in criminal proceedings are only some such reasons. Civil 
proceedings have established a positive role in a domestic context where criminal proceedings 
have never been brought, or have been brought and have for some reason failed. The importance 
of civil redress is acknowledged by article 14 of the Torture Convention, which focuses on their 
compensatory function. But there are cases, and torture is among them, where the value of civil 
redress may be suggested to lie as much in terms of the ability to establish the truth and so to 
assist rehabilitation or closure as in terms of the prospect of any financial recovery. That is not 
to express any positive view that the truth-finding function of civil proceedings would by itself 
be a sufficient basis on which the courts of one state would consider it appropriate to exercise 
civil jurisdiction. I merely identify it as a possible factor, which, if relevant at all, could have to 
be balanced with other factors, including (amongst others) the likelihood or otherwise of the 
court hearing from both sides and the undoubted sensitivity of any exercise of jurisdiction in 
respect of torture allegedly occurring abroad. The difficulty we face is that the limited basis on 
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which the present cases were decided below means that there was no argument there or before 
us about either the basis on which or circumstances in which jurisdiction could or should be 
exercised if state immunity is not an absolute bar to the claims against individuals.  
81. Mr Pannick’s second distinction is that criminal proceedings usually depend on the physical 
presence of the wrongdoer and effective punishment, whereas civil proceedings raise difficult 
issues regarding extra-territorial jurisdiction and execution. Execution can, for reasons already 
examined, be excluded as a relevant objection. Difficulties in determining the appropriate extent 
of jurisdiction are not, to my mind, satisfactorily resolved by adopting a principle which simply 
excludes all jurisdiction. Rather they should be addressed by considering (as does the Torture 
Convention in a criminal context) what is the appropriate extent of jurisdiction, both in general 
terms and in the particular case. The rules which limit and govern the exercise of the English 
courts’ civil jurisdiction have considerable flexibility. Above all, the court’s permission to serve 
out of the jurisdiction is required in a case like the present and will not be granted unless the 
court is satisfied that England and Wales is “the proper place in which to bring the claim” (CPR 
6.20 and 6.21(2A)). Quite apart from any separate principle of state immunity, the fact that a 
civil claim was being brought against an official or agent of a foreign state in respect of conduct 
in that state, and the sensitivity of any adjudication by the courts of another state upon such an 
issue, would rightly feature as important factors in any decision whether or not to exercise any 
such jurisdiction. Even in a case where service can be effected within the jurisdiction, the 
English court has a general power to decline or stay the exercise of its jurisdiction on grounds 
that it is an inappropriate forum. It is true that considerations of forum non conveniens arise 
conventionally where there is another jurisdiction in which justice may be done more suitably: 
Spiliada Maritime Corp. v. Cansulex Ltd. [1987] AC 460; Connelly v. R.T.Z. Corp. plc [1998] 
AC 854; Dicey & Morris, The Conflict of Laws (13th Ed.) Chap. 12. There could in some 
circumstances even be a potential tension between that general basic principle and the 
undesirability of exercising jurisdiction over allegations, even allegations of torture, entirely 
unrelated to this country in, for example, a case where an alleged individual torturer while 
passing transiently through this country happened to be served by an alleged victim or a case 
where a defendant is unlikely to appear here and any civil judgment is unlikely to be 
enforceable (cf also paragraph 86 below). Existing principles governing forum conveniens 
might even need some adaptation (cf in an American context a thought in the same direction 
expressed in an article by Aric K. Short Is the Alien Tort Statute sacrosanct? Retaining Forum 
Conveniens in Human Rights Litigation, NY Journal of International Law and Politics 2000-1, 
Vol. 33 1001, at p.1004 and 1081 et seq.) Many of the reservations which I have about the 
pursuit of the present claims are indeed related to the (unargued and unresolved) jurisdictional 
issues which they present. But, I do not see the difficult jurisdictional issues which such claims 
raise as a justification for possession by the foreign state of a blanket claim to immunity in 
respect of such an official or agent in a case of alleged systematic torture. There would, as I 
have said, be considerable incongruity in a solution whereby an alleged torturer who was and 
remained within the jurisdiction could be prosecuted but not sued (cf paragraph 79 above). 
Further, as I have noted, the immunity of state officials is anyway qualified, in so far as they 
may always be sued, whether or not within the jurisdiction, in respect of any act or omission 
taking place here causing personal injury or damage to property (s.5 of the 1978 Act). Mr 
Pannick’s second point is therefore a forceful argument for sensitive handling of issues of 
discretion or forum conveniens arising in the context of any attempt to invoke English 
jurisdiction in respect of torture committed abroad by a foreign state official: cf the Court’s 
remarks in Filartiga cited above. But I do not see it as a satisfactory justification for an absolute 
distinction between criminal and civil immunity.  

European Convention on Human Rights  

82. It is relevant at this point to consider the potential impact of article 6 of the European 
Convention on Human Rights on the issue of civil immunity. The European Court of Human 
Rights in Al-Adsani was concerned with the immunity from civil proceedings of the State of 
Kuwait, which the majority correctly described as a form of immunity ratione personae (cf 



 

 - 47 - 

paragraph 63). In the light of the reasoning in Al-Adsani, there can be no doubt (contrary to 
dicta of Lord Millett in Holland v. Lampen-Wolfe at p.1588) that article 6(1) is also prima facie 
engaged in a case such as the present. If the claimants are to be denied access to the English 
courts, this must be shown to be in pursuit of a legitimate aim and to be proportionate.  
83. Approaching the matter from this angle, when one compares (a) a state’s claim to immunity 
ratione personae, which was the issue before the European Court in Al-Adsani, with (b) a 
state’s claim to immunity ratione materiae in respect of a claim against one of its officials, I see 
important distinctions. Above all, I find it impossible to identify any settled international 
principle affording the state the right to claim immunity in respect of claims directed against 
such an official, rather than against the state itself or its head or diplomats. Article 14(2) of the 
Torture Convention highlights this point (cf paragraph 21 above). The legislation and case-law 
of the United States (paragraphs 61-68 above) militate strongly against any such settled 
principle, and support a contrary view. As counsel for the Secretary of State observes in a 
different context in his further written submissions, paragraph 6, evidence of state practice in 
the form of national decisions can be indicative of international law. The case-law to which he 
refers as settled practice relates either to the immunity of a state itself (e.g. Al-Adsani and 
Siderman de Blake), or to the immunity of individual officials for alleged misconduct bearing 
no relationship in nature or gravity to the international crime of systematic torture (Propend etc.) 
The dicta of Judges Higgins, Kooijmans and Buergenthal in Congo v. Belgium are further 
confirmation that there is no settled international practice in relation to serious international 
crimes of that nature.  
84. Secondly, there are, as I have emphasised, important differences between claims against a 
state itself and claims against an official alleged to have committed systematic torture. Although 
torture by one of its officials is a matter for which a state may be made civilly responsible under 
article 14(1), any claim to enforce that responsibility must be pursued in the state in question (or 
in an international forum), otherwise state immunity will still bar it. But, if claims against 
officials committing torture in the official capacity can be pursued elsewhere, the state will not 
be impleaded in any direct sense, and will not be obliged to indemnify any official or agent 
found to have committed systematic torture. Insofar as there may be said that there is 
interference in a foreign state’s domestic affairs or that a foreign state is being indirectly 
impleaded, this would occur in civil proceedings in respects no more far-reaching than those 
already permitted in criminal proceedings under the Torture Convention or (on one view) under 
more general international legal principles.  
85. Thirdly, it seems to me easy, for reasons already explained, to conceive of situations in 
which it would on its face be disproportionate to insist on or recognise a principle whereby a 
state can make an automatic claim for immunity on behalf of state officials alleged to have 
committed systematic torture. Since there should under article 14 be a domestic remedy for 
torture in the state where or by whose officials the torture was committed, other national courts 
can be expected to refuse, and as a general rule should no doubt refuse, to exercise jurisdiction 
where an adequate remedy exists (as it should) in the state where the torture was allegedly 
committed and the alleged torturer remains. But, where there is no adequate remedy in the state 
where the systematic torture occurs, it might well in my view be regarded as disproportionate to 
maintain a blanket refusal of recourse to the civil courts of another European jurisdiction, the 
courts of which would under their ordinary domestic rules possess and (apart from immunity) 
be able to exercise jurisdiction. One can take the example of an alleged torturer who was being 
prosecuted criminally in the country of the victim’s nationality (cf article 5.1(c) of the Torture 
Convention) or in a country where the alleged torturer was present in circumstances where there 
was no question of extradition to the country where the torture was committed or of which he 
was a national (cf article 5.2). I express no view as to the situation in a case like the present 
where the English connection consists in the alleged victim’s nationality and habitual residence 
and the suffering of psychological damage here.  
86. One relevant factor when considering proportionality must therefore be whether the state 
where any alleged torture has occurred provides an effective domestic remedy for alleged 
systematic torture by its officials. I recognise, without expressing any concluded view, that it 
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might, in some cases, be relevant to weigh the absence of any effective domestic remedy in the 
state of the alleged torture against the unlikelihood of the defendant playing any part in any 
proceedings in the state of suit, or being amenable to any type of enforcement there or 
elsewhere. But, if a state can be shown to have failed to provide an effective domestic remedy 
for alleged torture, this must on any view weaken its position in insisting on a claim to state 
immunity in respect of such a claim against one of its officials elsewhere. In saying this, I make 
clear that whether or not The Kingdom does offer an effective domestic remedy in relation to 
torture is not before us. We were shown certain material on which the claimants would rely to 
show that there was no such remedy. However, this will only be relevant if and when the point 
falls to be argued before the master.  
87. It is a fundamental principle that rights conferred by the European Convention on Human 
Rights should be interpreted so as to be practical and effective, as well as consistent with the 
ideals of a democratic society. The European Court of Human Rights put the matter as follows 
in Soering v. UK (No. 1/1989/161/217) (1989) 11 EHRR 439: “87. In interpreting the 
Convention regard must be had to its special character as a treaty for the collective enforcement 
of human rights and fundamental freedoms (see the Ireland v. the United Kingdom judgment of 
18 January 1978, Series A no. 25, p. 90, § 239). Thus, the object and purpose of the Convention 
as an instrument for the protection of individual human beings require that its provisions be 
interpreted and applied so as to make its safeguards practical and effective (see, inter alia, the 
Artico judgment of 13 May 1980, Series A no. 37, p. 16, § 33). In addition, any interpretation of 
the rights and freedoms guaranteed has to be consistent with “the general spirit of the 
Convention, an instrument designed to maintain and promote the ideals and values of a 
democratic society” (see the Kjeldsen, Busk Madsen and Pedersen judgment of 7 December 
1976, Series A no. 23, p. 27, § 53)”.  
88. In Soering the right in question was the right to be free of torture under article 3, and, in that 
context, not to be sent to the state of Virginia, where Soering was likely to be sentenced to death 
and exposed to the “death row phenomenon”. Soering therefore also illustrates the need, in 
appropriate cases under the European Convention, to consider the treatment which a person 
would receive outside the territory of any state which is party to such Convention.  
89. A similar approach to the interpretation and application of the Convention is applies under 
article 6. The Court stated in Airey v. Ireland (1979) 2 EHRR 305, para. 24: “The Convention is 
intended to guarantee rights that are practical and effective …. This is particularly so of the right 
of access to the courts in view of the prominent place held in a democratic society by the right 
to a fair trial. ….”  
90. Fourthly, while the courts of one state should not lightly adjudicate upon the internal affairs 
of another state, there are many circumstances, particularly in the context of human rights, when 
national courts do have to consider and form a view on the position in or conduct of foreign 
states. There are also further and different principles (the doctrine of act of state in particular) 
which require courts to refrain from adjudication in situations in which no manageable 
standards exist to enable to such adjudication (cf Buttes Gas and Oil Co. v. Hammer and Kuwait 
Airways Corpn v. Iraqi Airways Co.to which I have already referred). But allegations of 
systematic torture are by themselves unlikely to raise such considerations: cf the statements in 
Kadic v. Karadzic cited in paragraph 66 above.  
91. We are required under s.3(1) of the Human Rights Act 1998 “so far as it is possible to do 
so, [to] read and give effect” to primary legislation such as the State Immunity Act 1978 “in a 
way which is compatible with the Convention rights”. There is nothing in the 1978 Act which 
expressly covers the civil liability of state officials against whom conduct is alleged constituting 
serious international crime. The gap cannot be filled by a simple assertion that the immunity 
possessed by a state should be mirrored by an immunity possessed by the official whose act or 
omission has given rise to the state’s immunity. There is, first, the important difference between 
the origins of a state’s own immunity ratione personae and the immunity available to it to claim 
in respect of its officials, which is ratione materiae only. But, secondly, civil claims against 
individual officers raise different considerations to claims against states, and this is particularly 
so in the context of conduct amounting to the international crime of systematic torture. Further, 
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in so far as the present case is concerned with underlying or residual common law principles, 
these are themselves sufficiently open and flexible to respond to the inspiration of the European 
Convention.  

CONCLUSIONS  

92. (1) In the light of paragraphs 82-91, I would conclude that, whatever the position may be 
apart from article 6 of the European Convention, it can no longer be appropriate to give blanket 
effect to a foreign state’s claim to state immunity ratione materiae in respect of a state official 
alleged to have committed acts of systematic torture. To do so could deprive the right of access 
to a court under article 6 of real meaning in a case where the victim of torture had no prospect 
of recourse in the state whose officials committed the torture. But a proportionate approach in 
pursuit of a legitimate aim is, by definition, not the same as an approach requiring all states 
either to assume universal civil jurisdiction or (in the case of countries like England) to forego 
all discretionary qualifications on the breadth of their technical jurisdictional rules. In order to 
determine whether a claim for systematic torture should be allowed to proceed in the English 
courts, it would thus, on any view, be necessary for the court to consider and balance all 
relevant factors, including any evidence before it as to the availability or otherwise of an 
effective remedy for the torture in the state responsible for it. This exercise would have to be 
undertaken at the same time as considering any other jurisdictional issues which arise (including 
thereby issues of discretion and forum non conveniens). Only on that basis could it be possible 
to arrive at an appropriate conclusion, balancing all potentially relevant factors. The 
considerations underlying state immunity would continue to be relevant as factors to be 
weighed, especially in cases which had on their face little to do with England. An approach 
along these lines could be regarded as consistent with that towards which the New Zealand 
Court of Appeal was moving in Controller and Auditor-General v. Davison. I recognise that it 
would mean that sensitive issues are likely to arise regarding the availability of a remedy in the 
overseas jurisdiction where the alleged systematic torture occurred - in addition to the sensitive 
substantive issues which would fall to be tried regarding the commission of the alleged torture, 
if the domestic court upholds its jurisdiction to try them. But sensitive issues involving 
judgments about the treatment or protection that would be received in other countries not 
infrequently arise in a human rights context, and have been no bar to the exercise of jurisdiction 
over foreign states in respect of systematic torture in the United States (paragraphs 61-68 
above).  
93. (2) The discussion in paragraphs 69 to 91 above leaves open which is correct of two 
possible analyses, when construing the State Immunity Act 1978 and when developing by 
analogy the principles which either under it or at common law govern state immunity in respect 
of civil claims against state officials or agents. One (theoretically more modest) possibility is to 
take as the starting point an all-embracing view of the immunity conferred on states under the 
Act (other than in the rare cases falling within s.5), but to recognise that (in the light of article 6 
of the European Convention on Human Rights) this immunity can now only exist in any 
particular case if and so far as it is pursuant to a legitimate aim and proportionate. Since there is 
no general principle of international law affording such immunity in respect of the international 
crime of systematic torture, it would follow that in every case the English courts must consider 
both (a) whether they have and whether it is appropriate to exercise jurisdiction under ordinary 
domestic principles and, additionally, (b) whether it would be in pursuit of a legitimate aim and 
proportionate to recognise state immunity in respect of the particular claim.  
94. The other (more radical) possibility, in the absence of any generally established principles 
of international law in this field and in view of the need to construe the Act and to develop 
English law in a way which is consistent with the Convention, is to conclude that, even apart 
from the Human Rights Convention, states have no right under the Act or at common law to 
claim state immunity in respect of civil claims against their officers arising from the alleged 
commission of an international crime such as systematic torture. On this basis the indirect 
interest and involvement of the relevant foreign state in such a claim is no more than a factor, 
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albeit an important factor, to be borne in mind when considering whether the English courts 
should exercise jurisdiction in any particular case.  
95. Under English law, the choice between these two possibilities will often be more theoretical 
than real. The discretion which English courts exercise in matters of jurisdiction will in many if 
not most situations enable weight to be given to the considerations underlying the doctrine of 
state immunity, so far as it is proportionate to continue to take them into account. Elsewhere, 
perhaps, the choice may, at least under existing jurisdictional rules, be more significant 
practically. The same discretion is not a feature of all other European legal systems. They tend 
to prefer rules of jurisdiction more definite and inflexible - albeit still in some instances 
“exorbitant”: cf e.g. Annex 1 to Council Regulation (EC) No. 44/2001 and the outline of the 
heads of jurisdiction in different European countries in Layton and Mercer’s European Civil 
Practice (2nd Ed.) (2004) vol. 2. An absolute refusal to recognise state immunity, or the 
principles underlying it, as having any relevance in relation to allegations of systematic torture 
might conceivably, under existing jurisdictional rules, oblige some courts in such countries to 
exercise even the exorbitant jurisdiction provided by their domestic procedural rules. We did 
not however hear submissions on this point, but it is clear that in any new and developing area 
of law like the present, it may be necessary for any country to adapt or develop existing rules 
and principles.  
96. (3) I would however conclude in the light of paragraphs 69 to 81 above that, even apart 
from the Human Rights Convention, a foreign state cannot possess (either under international 
law or under English common law and the United Kingdom’s 1978 Act) any absolute right to 
claim immunity in respect of civil claims against its officials for systematic torture, even 
committed outside the country of suit. Further, in a jurisdiction like the English I would 
consider that it should be possible to cater for any concerns about the exercise of jurisdiction in 
respect of such claims by appropriate use or development of discretionary principles relating to 
the exercise of jurisdiction. But, even if that were not so either here or elsewhere, it seems to me 
that any absolute view of immunity must at the very least yield in the face of assertions of 
systematic torture to a more nuanced or proportionate approach. As it is, having regard to the 
Human Rights Convention, it is sufficient to decide this appeal that, whether issues of state 
immunity are or are not treated as theoretically separate from issues of jurisdiction in English 
law, the permissibility, appropriateness and proportionality of exercising jurisdiction ought to be 
determined at one and the same time. Such a conclusion reflects the importance attaching in 
today’s world and in current international thinking and jurisprudence to the recognition and 
effective enforcement of individual human rights. It fits harmoniously with the position already 
achieved in relation to criminal proceedings. It caters for our obligation under article 6 of the 
European Convention on Human Rights not to deny access to our courts, in circumstances 
where it would otherwise be appropriate to exercise jurisdiction applying domestic jurisdictional 
principles, unless to do so would be in pursuit of a legitimate aim and proportionate. It also 
caters for all legitimate considerations, arising from the special position of states and the 
delicacy of suits indirectly involving them and their affairs. It does so by allowing ample scope 
for the sensitive handling of claims such as the present which is unquestionably necessary. For 
these reasons, I regret that we have not been able to consider all relevant issues on these 
appeals, and I consider that both sets of proceedings must be remitted to the master for further 
argument.  
97. I do not envisage that as a result of this judgment that England will become a forum of 
choice for the bringing of claims for torture committed throughout the world. First, it is always 
necessary in any English suit to establish some basis within ordinary domestic rules upon which 
it is technically possible for the English courts to exercise jurisdiction. Second, where such a 
basis exists, the appropriateness and proportionality of exercising such jurisdiction can arise as 
matters of discretion. I have in this judgment mentioned certain factors that could be relevant. 
They include considering whether there is a more suitable alternative forum as well as the 
general undesirability of adjudicating upon issues in this country, in circumstances under which 
a defendant is unlikely to appear here and in which any civil judgment is unlikely to be 
enforceable but which would involve sensitive investigation of activities of officials alleged to 
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have taken place within a foreign state (cf paragraphs 80-81 and 86 above). Third, even where 
proceedings can be served here without obtaining leave to serve out of the jurisdiction, that will 
usually mean the defendant is here. If the defendant is only served while here transiently, then, 
as I have recognised in paragraph 81 above, the courts would need to consider competing 
considerations and possibly competing principles. Fourth, however powerful the desire to 
establish the fact of alleged torture, there are likely in practice to be limits to the extent to which 
claims for torture are brought in jurisdictions which have no connection with the alleged torture 
or the alleged individual torturer where no practical recourse is likely to follow. Since we have 
not heard argument on such points, I will however say no more.  
98. (4) It follows that The Kingdom has not made good its blanket claim to state immunity in 
respect of the civil proceedings for torture brought against the individual defendants. This 
appeal should be allowed accordingly and the applications for permission to serve out of the 
jurisdiction remitted to the master for further determination in the light of all relevant factors. I 
can however see no answer to the submission that state immunity must bar the claims for 
negligence against the third and fourth defendants by Messrs Mitchell, Sampson and Walker. 
Such claims fall directly within the principle in Propend. A similar objection may also apply to 
aspects of Mr Jones’s claim falling short of allegations of torture, i.e. the allegations of simple 
assault and battery, trespass and false imprisonment, and in my view we need to hear counsel on 
them. Further, Messrs Mitchell’s, Sampson’s and Walker’s claim for torture against the fourth 
defendant is one which can only be maintained on the basis that the claim is, as a matter of 
construction, based on his personal knowledge and instigation, consent or acquiescence within 
the language of the Torture Convention. Whether there is a good arguable case to that effect is 
not before us, and will have, if necessary, to be considered separately by the Master, along with 
the other issues (formal jurisdiction, discretion and forum conveniens) which are outstanding.  
99. (5) In the result, therefore:  
(a) I would dismiss Mr Jones’s appeal against the master’s decision setting aside service and 
striking out his claim as against The Kingdom.  
(b) I would allow the appeals by Mr Jones and by Messrs Mitchell, Sampson and Walker 
against the master’s refusal to permit service out of the jurisdiction against the individual 
defendants to both claims; and remit the applications for such service to the master for further 
consideration.  
(c) I see no basis, however, for permitting service out in respect of the allegations of negligence 
embraced by the claim made by Messrs Mitchell, Sampson and Walker. We need also to hear 
counsel on the scope of Mr Jones’s claim as mentioned in the preceding paragraph.  
 
NEUBERGER LJ:  
100. I agree with the judgments of Mance LJ and the Master of the Rolls.  
 
LORD PHILLIPS, MR:  
101. Mance LJ has conducted a thorough review of the relevant jurisprudence. I agree with 
the reasoning that he has based on this and with the conclusions that he has reached. As my 
agreement is in conflict with a view that I expressed in the Pinochet case, I shall explain why I 
have concluded that that view was not correct.  
 

The first appeal  

102. This Court is bound to follow its own decision in Al-Adsani v Government of Kuwait 
No 2 (1996) 107 ILR 536. That decision was approved by a bare majority of the Grand 
Chamber of the Strasbourg Court 34 EHRR 11. This is a further reason why it should be 
followed. In consequence the Kingdom’s claim to state immunity is valid and Jones’ claim 
against the Kingdom must be dismissed.  
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103. I turn to the claim by Jones against Abdul Aziz. The averment that he was the ‘servant 
or agent’ of the Kingdom is now irrelevant and, arguably embarrassing. The issue is whether a 
claim can proceed against Colonel Abdul Aziz personally. That issue arises equally in respect of 
the claims against the four defendants in the second appeal and turns on the same principles. 
The decision in Al-Adsani does not determine that issue, for that dealt with the entitlement of a 
State to immunity from itself being subjected to the jurisdiction of our courts. It did not deal 
with the entitlement of a State to claim immunity in respect of the conduct by its officials of its 
business. The distinction between the two is critical in this case, and requires a little further 
explanation.  

The nature of State immunity  

104. State immunity is a restriction on the jurisdiction of states founded on international 
comity. It would be an affront to the dignity and sovereignty of a state for that state, or for an 
individual personifying that state, to be impleaded before the courts of another state. Immunity 
against such suit is accorded by reason of the status of the defendant, ratione personae in the 
language of the public international law jurist.  
105. The dignity of a state may also be affronted if those who are or were its officials are 
impleaded in relation to the conduct of its affairs before the courts of another state. In those 
circumstances the state can normally extend the cloak of its own immunity over those officials. 
It can be said that to implead those officials amounts, indirectly, to impleading the state. Where 
immunity is accorded in these circumstances it is on the grounds of the subject matter of the 
litigation or ratione materiae. As the Latin terms are used in some of the authorities that I shall 
be discussing I propose to adopt them in this judgment.  
106. Where a state official infringes the law of the state in the course of carrying out the 
business of the state, the state is not thereby precluded from claiming immunity ratione 
materiae.  
107. These general principles of public international law are reflected in the approach of this 
court in Propend Finance v Sing (1997) 107 ILR 536 to the interpretation of the State Immunity 
Act 1978. Mance LJ has summarised the relevant parts of that decision and the authorities upon 
which it was based. I need add only that in Propend the claim to immunity was raised in 
contempt proceedings. The conduct in issue was the act of faxing information to Australia in 
breach of an undertaking given to the High Court. This appeal raises the issue of whether the 
reasoning in Propend applies where the conduct alleged against a state official is not merely 
unlawful but amounts to torture?  
108. The crime of torture has acquired a special status under international law. It is an 
international crime or a breach of ‘jus cogens. That status is reflected by the International 
Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment 
1984 (‘the Torture Convention’) to which there are 148 signatories, including the United 
Kingdom and Saudi Arabia.  
109. Article 1 of the Torture Convention defines torture as: “… when such pain or suffering 
is inflicted by or at the instigation of or with the consent or acquiescence of a public official or 
other person acting in an official capacity.”  
110. While torture is committed by or with the complicity of a person who purports to be 
conducting the business of the state, the terms of the Torture Convention make it plain that 
committing torture is not and cannot be an activity of the state. This is clear from the following 
Articles: 
 “Article 2 - 1. Each State Party shall take effective legislative, administrative, judicial or other 
measures to prevent acts of torture in any territory under its jurisdiction. 2. No exceptional 
circumstances whatsoever, whether a state of war or a threat of war, internal political instability 
or any other public emergency, may be invoked as a justification of torture. 3. An order from a 
superior officer or a public authority may not be invoked as a justification of torture.”  
“Article 4 - 1. Each State Party shall ensure that all acts of torture are offences under its criminal 
law. The same shall apply to an attempt to commit torture and to an act by any person which 
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constitutes complicity or participation in torture. 2. Each State Party shall make these offences 
punishable by appropriate penalties which take into account their grave nature.”  
“Article 14 - 1. Each State Party shall ensure in its legal system that the victim of an act of 
torture obtains redress and has an enforceable right to fair and adequate compensation, 
including the means for as full rehabilitation as possible. In the event of the death of the victim 
as a result of an act of torture, his dependants shall be entitled to compensation. 2. Nothing in 
this article shall affect any right of the victim or other persons to compensation which may exist 
under national law.”  
111. These appeals raise the question of whether Saudi Arabia can claim immunity on the 
ground that the allegations against the individual defendants indirectly implead Saudi Arabia. 
Put another way, can Saudi Arabia contend that the actions alleged against the individual 
defendants constituted the conduct of the state’s business? A similar question arose in the 
proceedings in which Spain sought the extradition of Senator Pinochet. It arose, however, in the 
context of immunity from criminal prosecution.  

PINOCHET  

112. The Pinochet extradition proceedings raised the question of whether the State of Chile 
could assert immunity in relation to torture allegedly committed by or at the instigation of 
Senator Pinochet, when he was head of state. As he was no longer head of state, he could not 
assert immunity ratione personae. However Chile contended that the subject matter of the 
offences alleged against Pinochet consisted of official acts, so that Chile was entitled to assert 
immunity ratione materiae.  
113. Although the result of the first hearing in the House of Lords was set aside, R v Bow 
Street Metropolitan Stipendiary Magistrate, Ex p. Pinochet Ugarte (No. 2) [2000] 1 AC 6, it is 
helpful to consider the reasoning of Lord Nicholls of Birkenhead and Lord Steyn, who favoured 
the result that was reached when the appeal returned to the House. Lord Nicholls first 
considered the position under the State Immunity Act 1978. Section 20 of that Act confers on a 
head of state the immunity from civil and criminal jurisdiction that is enjoyed by a diplomatic 
agent. Lord Nicholls held at page 107 that had Senator Pinochet still been head of the Chilean 
state he would have been entitled to immunity from criminal prosecution. He held at page 110 
that this was also the position under customary international law. It was thus his view that 
immunity ratione personae applied even to a charge of torture.  
114. Lord Nicholls went on to consider whether Senator Pinochet’s immunity from 
prosecution persisted notwithstanding that he had ceased to be head of state. He concluded that 
the effect of the 1978 Act was that Senator Pinochet enjoyed immunity in respect of acts that he 
had performed “in the exercise of his functions as a head of state”, that is ratione materiae. Lord 
Nicholls then turned to what he described as the crucial question. Were the acts of torture 
charged against Senator Pinochet done in the exercise of his functions as head of state? He 
concluded that they were not (page 109). While international law recognised that the functions 
of a head of state could include activities that were wrongful, or even illegal, international law 
had made plain that torture was not acceptable conduct on the part of anyone. Accordingly 
Senator Pinochet was not protected by immunity under the 1978 Act.  
115. Turning to customary international law, Lord Nicholls reached the same conclusion. 
“Acts of torture…, outlawed as they are by international law, cannot be attributed to the state to 
the exclusion of personal liability” (page 110).  
116. Lord Steyn reached the same conclusions. He held (page 113) that if Senator Pinochet 
had been head of state of Chile he would have been immune from the extradition proceedings. 
As he was no longer head of state, the issue was whether he enjoyed immunity ratione 
materiae. Lord Steyn questioned whether acts of torture, inflicted on the instructions of Senator 
Pinochet could constitute ‘official acts’ but concluded that, in any event, they were not part of 
the functions of a head of state. “The normative principles of international law do not require 
that such high crimes should be classified as acts performed in the exercise of the functions of a 
head of state” (page 116).  
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117. When the matter returned to the House of Lords, R v Bow Street Magistrate, ex parte 
Pinochet (No.3) 2000 1 AC 147, the majority drew the same distinction between immunity 
ratione personae and immunity ratione materiae. Lord Browne-Wilkinson held that the head of 
state enjoyed the same immunity as the state itself against criminal and civil liability (page 201). 
As a former head of state, however, Senator Pinochet only enjoyed immunity ratione materiae. 
Immunity attached to acts done as part of his official functions when head of state (p. 203). Lord 
Browne-Wilkinson expressed doubt as to whether, before the introduction of the Torture 
Convention, “the existence of the international crime of torture as jus cogens was enough to 
justify the conclusion that the organisation of state torture could not rank for immunity purposes 
as the performance of an official function”. He held, however, that the Torture Convention was 
incompatible with treating torture as a state function that gave rise to immunity. The continued 
immunity for ex-heads of state was inconsistent with the Torture Convention (p. 205).  
118. Lord Hope of Craighead expressed the view that immunity ratione personae survived 
the Torture Convention (p.244). He held, however, that by the time that Chile signed the Torture 
Convention systematic torture, such as that alleged against Senator Pinochet, had achieved the 
status of an international crime. In relation to such crimes “a head of state is still protected while 
in office by the immunity ratione personae, but the immunity ratione materiae on which he 
would have to rely on leaving office must be denied to him” (p. 248).  
119. Lord Hutton observed that it was conceded that a serving head of state was entitled to 
immunity ratione personae in respect of acts of torture. The issue was whether Senator Pinochet 
as a former head of state could claim immunity ratione materiae on the ground that the acts of 
torture with which he was charged had been done by him in exercise of his functions as head of 
state. He could not, because the Torture Convention made it clear that no state was to tolerate 
torture by its public officials (page 261).  
120. Lord Saville considered that the fact that Chile had agreed to the Torture Convention 
was of critical importance. That fact did not remove the immunity of their head of state ratione 
personae, which was unrelated to whether or not he was acting in an official capacity. It did, 
however preclude Chile from objecting to Senator Pinochet being prosecuted for his conduct, 
for this was precisely what they had agreed to under the Convention.  
121. At the outset of his speech Lord Millett emphasised the distinction between immunity 
ratione personae and ratione materiae. He held that had Senator Pinochet been a serving head 
of state he could not have been extradited as it would have been an intolerable affront to the 
republic of Chile to arrest or detain him (page 269). Torture had, however, long before the 
Torture Convention become recognised as a crime against international law. There was 
universal jurisdiction in respect of such crimes provided that they were contrary to a peremptory 
norm of international law so as to infringe a jus cogens and so serious and on such a scale that 
they could justly be regarded as an attack on international legal order (page 275).  
122. I concluded that the Torture Convention could not remove, implicitly, immunity ratione 
personae. It was, however, incompatible with the applicability of immunity ratione materiae 
(pages 289-90). I also held that, as a matter of statutory interpretation of the State Immunity Act 
1978 the official functions of a head of state could not extend to actions that were prohibited as 
criminal under international law.  
123. In summary, Lord Nicholls, Lord Steyn, Lord Browne-Wilkinson, Lord Hope and Lord 
Hutton concluded that the torture alleged against Senator Pinochet could not constitute official 
acts performed by him as head of state so as to attract state immunity ratione materiae. This 
was because such conduct constituted an international crime contrary to jus cogens. Lord 
Browne-Wilkinson, and possibly Lord Hutton, concluded that it only achieved this status as a 
result of the Torture Convention. Lord Saville and I held that to claim immunity ratione 
materiae in respect of torture was incompatible with Chile’s agreement to the Torture 
Convention.  
124. It thus emerges clearly from the majority that a state cannot assert immunity ratione 
materiae in relation to a criminal prosecution for torture in as much as torture is a breach of jus 
cogens under international law. This does not merely apply to those states who are party to the 
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Torture Convention. The Torture Convention reflects the position under public international 
law.  
125. In Pinochet Lord Browne-Wilkinson drew no distinction between immunity in the case 
of criminal and civil proceedings. Lord Nicholls, Lord Steyn and Lord Saville made no mention 
of civil proceedings. Lord Hutton, Lord Millett and I each expressed the view, however, that 
Chile would have been entitled to invoke state immunity had Senator Pinochet been sued in 
civil proceedings. For reasons which I shall now explain I consider that these views were 
wrong.  
126. Lord Hutton stated that both Chile and Senator Pinochet could claim immunity if sued 
for damages in civil proceedings, citing Jaffe v Miller 13 O.R.(3d) 745. Mance LJ has 
considered that case at paragraph 35 above. It does not seem to me that the reasoning in that 
case can be applied to torture. Pinochet demonstrates that torture can no longer fall within the 
scope of the official duties of a state official. It would be absurd to suggest that a state is bound 
to indemnify its officials for conduct which states have outlawed, and in respect of which the 
signatories to the Torture Convention have agreed to prosecute offenders and to compensate 
victims.  
127. Lord Millett commented (page 278): “In my opinion, acts which attract state immunity 
in civil proceedings because they are characterised as acts of sovereign power may, for the very 
same reason, attract individual criminal liability. The respondents relied on a number of cases 
which show that acts committed in the exercise of sovereign power do not engage the civil 
liability of the state even if they are contrary to international law. I do not find those decisions 
determinative of the present issue or even relevant. In England and the United Sates they 
depend on the terms of domestic legislation; though I do not doubt that they correctly represent 
the position in international law. I see nothing illogical or contrary to public policy in denying 
the victims of state sponsored torture the right to sue the offending state in a foreign court while 
at the same time permitting (and indeed requiring) other states to convict and punish the 
individuals responsible if the offending state declines to take action.”  
The first sentence of this passage infers that torture might attract state immunity in civil 
proceedings ratione materiae. Insofar as it does, I would dissent from it. Once the conclusion is 
reached that torture cannot be treated as the exercise of a state function so as to attract immunity 
ratione materiae in criminal proceedings against individuals, it seems to me that it cannot 
logically be so treated in civil proceedings against individuals.  
128. I turn to my own comments in Pinochet. I said (page 281): “Were these civil 
proceedings in which damages were claimed in respect of acts committed by Senator Pinochet 
in the government of Chile, Chile could argue that it was itself indirectly impleaded. That 
argument does not run where the proceedings are criminal and where the issue is Senator 
Pinochet’s personal responsibility, not that of Chile”  
On reflection I have concluded that the argument does not run in relation to civil proceedings 
either. If civil proceedings are brought against individuals for acts of torture in circumstances 
where the state is immune from suit ratione personae, there can be no suggestion that the state 
is vicariously liable. It is the personal responsibility of the individuals, not that of the state, 
which is in issue. The state is not indirectly impleaded by the proceedings.  
129. I also cited Hatch v Baez 7 Hun 596. In that case the former President of St Domingo 
was held protected by state immunity from civil suit in respect of acts done when president. It 
was held that under international law the courts of one country were bound to abstain from 
sitting in judgment on the acts of another government done within its own territory. I would 
now comment that this principle loses its relevance once it is held that torture cannot constitute 
an act of government. I would add that, were torture to be treated as an act of government, the 
principle would, so far as torture is concerned, be abrogated by the Torture Convention.  
130. I return to Propend. The reasoning in that case is encapsulated in the following sentence 
from the judgment: “The protection afforded by the Act of 1978 to States would be undermined 
if employees, officers (or as one authority puts it, “functionaries”) could be sued as individuals 
for matters of State conduct in respect of which the State they were serving had immunity. 
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Section 14(1) must be read as affording to individual employees or officers of a foreign State 
protection under the same cloak as protects the State itself.”  
That principle has no application if (i) the State’s immunity is not “in respect of conduct” but is 
ratione personae and (ii) the subject matter of the action does not rank as “matters of State 
conduct”. That is the position in the present case and, for that reason, Propend does not establish 
that state immunity attaches to the claims against the individual defendants.  
131. For these reasons I have concluded that, whereas Saudi Arabia can invoke state 
immunity ratione personae in relation to civil proceedings for torture, it cannot aver that claims 
against individual officials for torture are cloaked with the state’s immunity ratione materiae.  

The approach of the Strasbourg Court  

132. The distinction that I have drawn between immunity ratione personae and immunity 
ratione materiae was emphasised by the majority of the Grand Chamber when reaching their 
decision in Al-Adsani v United Kingdom (2002) 34 EHRR 11.Thus, in commenting on the 
decision in Pinochet, they said (paragraph 34): “The House of Lords made clear that their 
findings as to immunity ratione materiae from criminal jurisdiction did not affect the immunity 
ratione personae of foreign sovereign States from civil jurisdiction in respect of acts of torture.”  
133. The Court commented (paragraphs 63 and 65) on the implications of two developments: 
““… first, the exception to immunity adopted by the United States in the amendment to the 
Foreign Sovereign Immunities Act (“FSIA”) which had been applied by the United States courts 
in two cases; secondly, the ex parte Pinochet (No.3) judgment in which the House of Lords 
“emphasised the limits of immunity in respect of gross human rights violations by State 
officials”.  
The Court does not, however, find that either of these developments provides it with a firm 
basis on which to conclude that the immunity of States ratione personae is no longer enjoyed in 
respect of civil liability for claims of acts of torture, let alone that it was not enjoyed in 1996 at 
the time of the Court of Appeal’s judgment in the present case.”  
“As to the ex parte Pinochet (No 3) judgment, the Court notes that the majority of the House of 
Lords held that, after the Torture Convention and even before, the international prohibition 
against official torture had the character of jus cogens or a peremptory norm and that no 
immunity was enjoyed by a torturer from one Torture Convention State from the criminal 
jurisdiction of another. But, as the working Group of the ILC itself acknowledged, that case 
concerned the immunity ratione materiae from criminal jurisdiction of a former head of State, 
who was at the material time physically within the United Kingdom. As the judgments in the 
case made clear, the conclusion of the House of Lords did not in any way affect the immunity 
ratione personae of foreign sovereign States from the civil jurisdiction in respect of such acts. 
In so holding, the House of Lords cited with approval the judgments of the Court of Appeal in 
the Al-Adsani case itself.”  
134. Had the Grand Chamber been considering a claim for state immunity in relation to 
claims brought against individuals, I do not believe that there would have been a majority in 
favour of the view that this represented a legitimate limitation on the right to access to a court 
under Article 6(1). Had the Court shared the conclusions that we have reached on this appeal, it 
would have held that there was no recognised rule of public international law that conferred 
such immunity. Had it concluded that there was such a rule, I consider that it would have been 
likely to have held that it would not be proportionate to apply the rule so as to preclude civil 
remedies sought against individuals.  
135. These are my reasons for agreeing with the conclusions of Mance LJ. I would add that, 
like him, I consider it unsatisfactory that the issue of immunity should have been considered 
divorced from the question of jurisdiction. It does not follow from the fact that Saudi Arabia 
cannot invoke state immunity in relation to claims founded on the conduct of its officials in 
Saudi Arabia that it is appropriate for such claims to be brought in this jurisdiction. Nice 
questions as to the exercise of jurisdiction may well remain to be resolved.  
136. For these reasons I concur in the order proposed by Mance LJ.  
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Order:  

1. Mr Jones’ appeal against the master’s decision setting aside service and striking out his claim 
as against The Kingdom dismissed.  
2. Appeals by Mr Jones and Messrs Mitchell, Sampson and Walker against the master’s refusal 
to permit service out of the jurisdiction against the individual defendants to both claims; and 
remit the applications for such service to the master for further consideration allowed with costs 
of the appeal against the Kingdom.  
3. Agreed between the parties that the position as to other matters to be dealt with in writing and 
to be reserved to be taken in conjunction with the Master of the Rolls.  
4. The UK to be joined as a party to the case of Mitchell & Ors for the purposes of appealing to 
the House of Lords.  
5. The Secretary of State to be joined to the case of Jones for the purposes of appealing to the 
House of Lords.  
6. The Secretary of State to submit submissions as to costs and petition to the House of Lords 
within 7 days, reply to follow within 4 days thereafter.  
7. Counsel to provide agreed Minute of Order.  
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Cassazione civile , sez. un., 27 maggio 2005 n. 11225, 
Borri c. Repubblica Argentina 

[Il Foro italiano on-line] 
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[omissis] 

Fatto 

1. L’avvocato L.B. - che, nel giugno 2001, per il (dichiarato) complessivo importo di euro 
183.000,00, aveva acquistato da B.N.L. e Monte Paschi Siena, che già li detenevano nel loro 
portafoglio, titoli obbligazionari (denominati global bonds) con scadenza aprile 2008 e tasso di 
intesse annuo dell’8, 125% [come emessi, nel 1998, dalla Repubblica Argentina nello Stato di 
New York, quotati in Lussemburgo e poi rivenduti sul “mercato secondario”] - chiedeva ed 
otteneva, nel successivo luglio 2002, decreti ingiuntivi, con i quali il Giudice di Pace di Firenze 
intimava al Governo Argentino di pagare al ricorrente, per ciascun decreto, la somma di euro 
500,00 (quale frazione del suo maggior credito di euro 183.000,00). E ciò in applicazione del 
principio (sub art. 1186 c.c.) della “decadenza dal beneficio del termine”, applicabile quando il 
debitore versi in conclamato stato di insolvenza; come nel caso, appunto, della Argentina che - 
in conseguenza della grave crisi economica che aveva colpito quel paese dall’inizio del 2002 - si 
era vista costretta a dichiarare, con legge n. 25 del 2002, la “emergenza pubblica in materia 
sociale, economica e finanziaria”. 
2. La parte ingiunta si opponeva ai provvedimenti monitori. 
Stigmatizzava, in premessa, le iniziative giudiziarie del B. volte a “soddisfare i propri pretesi 
diritti in modo unilaterale ed a scapito della paritetica posizione di altre centinaia di migliaia di 
partecipanti al medesimo prestito obbligazionario. I quali nella quasi totalità, avevano 
«prescelto, invece, la via dell’azione collettiva sotto il profilo dell’intervento politico e 
diplomatico», in vista di «una soluzione globale che soddisfi in modo paritario le ragioni di tutti 
gli obbligazionisti nella misura che risulterà possibile». 
- Articolava, quindi, numerosi motivi di opposizione, in rito e nel merito: pregiudizialmente ai 
quali eccepiva, per altro, il difetto di giurisdizione del giudice italiano. E ciò sotto il triplice 
profilo: a) della propria “immunità” da tale giurisdizione, per il principio par in parem non 
habet iurisdictionem, venendo nella specie propriamente in considerazione i provvedimenti 
statuali - l. n. 25/02 cit., d.M. n. 73/02: l. n. 25/03 - con i quali, per ragioni di interesse pubblico, 
era stato disposto il differimento di pagamenti delle obbligazioni pubbliche; b) dell’esistenza di 
una clausola (art. 22) del regolamento del prestito obbligazionario in questione, attributiva della 
giurisdizione ai giudici dello Stato di New York o della Repubblica Argentina per qualsiasi 
controversia inerente a quei titoli (“L’Argentina si sottoporrà irrevocabilmente alla giurisdizione 
di qualsiasi delle suddette Corti, con riferimento a qualsiasi delle suddette azioni legali e 
rinuncerà irrevocabilmente a proporre qualsiasi eccezione relativa al difetto di competenza di 
dette Corti ...”); c) della inesistenza anche di alcun criterio di collegamento, dell’odierna 
controversia, alla giurisdizione del giudice italiano, ex lege di d.i.p. n. 218 del 1995. 
3. Nel giudizio così instaurato, il B. ha proposto, quindi, regolamento preventivo per far 
dichiarare la giurisdizione, invece, del giudice italiano. E ciò in ragione: a) della natura 
privatistica, e non iure imperi, della attività svolta dalla Argentina attraverso la collocazione sul 
mercato di titoli del debito pubblico e della “irrilevanza del d.M. 73/02 e della l. n. 25/03 citt. ai 
fini del riconoscimento dell’autorità giudiziaria italiana”; b) della “irrilevanza dell’art. 22 del 
c.d. Accordo quadro”; c) della esistenza della giurisdizione nazionale in virtù del combinato 
disposto dell’art. 3, co. 2°, l. 218/1995 e 5, co. 2° n. 1, l. n. 804/1971, di ratifica della 
Convenzione di Bruxelles del 27 settembre 1968 (per cui, in materia contrattuale, il convenuto 
può essere citato in uno degli Stati contraenti in relazione al luogo ove l’obbligazione dedotta in 
giudizio è stata o deve essere eseguita). 
- L’intimata ha replicato con controricorso. 
- Il P.G. presso questa Corte, nelle sue conclusioni scritte, ha chiesto respingersi il ricorso con 
declaratoria del difetto di giurisdizione del giudice italiano. 



 

 - 61 - 

Diritto 

1. Nel presente giudizio - che, in relazione alla nota vicenda dei bonds argentini, non vede 
coinvolto alcun soggetto (istituto intermediario/autorità di vigilanza) di nazionalità italiana, ma 
solo ed esclusivamente la Repubblica Argentina - il quesito pregiudiziale sulla giurisdizione si 
pone, quindi, in relazione, in primo luogo, al profilo (potenzialmente di ogni altro assorbente) 
della sussistenza, o meno, della immunità giurisdizionale di quello Stato in relazione al rapporto 
dedotto in causa. 
2. La questione va risolta in applicazione del principio di diritto consuetudinario internazionale, 
recepito dall’ordinamento italiano in virtù di richiamo dell’art. 10 Costituzione: principio, c.d. 
della “immunità ristretta o relativa”. 
In virtù del quale l’esenzione degli Stati stranieri dalla giurisdizione civile è limitata agli atti 
iure imperii (a quegli atti, cioè, attraverso i quali si esplica l’esercizio delle funzioni pubbliche 
statali) e non si estende, invece, agli atti iure gestionis o iure privatorum (ossia agli atti aventi 
carattere privatistico, che lo Stato straniero ponga in essere, indipendentemente dal suo potere 
sovrano, alla stregua di un privato cittadino (cfr., ex plurimis, Sez. un. nn. 2329/1989; 919/1999; 
531/2000; 17087/2003). 
- Il che equivale a dire che, al fine dell’esenzione dalla giurisdizione del giudice nazionale, è 
richiesto che l’esame e l’indagine sulla fondatezza della domanda, a questi proposta, comporti 
apprezzamenti, indagini o statuizioni che possano incidere o interferire sugli atti o 
comportamenti dello Stato estero (o di un ente pubblico attraverso il quale detto Stato operi per 
perseguire anche in via indiretta le sue finalità istituzionali), che siano espressione dei suoi 
poteri sovrani. 
- Con l’ulteriore limite (di recente, per altro, evidenziato, in ragione del valore di principio 
fondamentale dell’ordinamento internazionale assunto dall’obbligo di rispetto dei diritti 
inviolabili della persona umana) per cui si conviene che anche l’esercizio della sovranità non 
resti coperto dalla immunità quando si risolva in comportamenti dello Stato estero lesivi, 
appunto, di quei valori universali di rispetto della dignità umana che trascendono gli interessi 
delle singole comunità statuali (cfr., sul punto, Sez. un. n. 5044/2004, in fattispecie di domanda 
risarcitoria di danni connessi a crimini di guerra imputabili allo Stato estero convenuto in 
giudizio da cittadino italiano innanzi al giudice nazionale). 
3. Nel caso in esame, il carattere “relativo” della immunità dalla giurisdizione civile dello Stato 
straniero, per il profilo della sua inestensibilità agli atti “iure gestionis”, viene, appunto, 
invocato dal ricorrente, a fondamento della propria istanza di affermazione della giurisdizione 
italiana nei confronti della Repubblica Argentina, in relazione al giudizio a quo. 
E ciò sul rilievo che “l’attività svolta da quello Stato, attraverso la collocazione sul mercato 
borsistico internazionale di titoli del Debito Pubblico che dovevano essere onorati senza ritardo 
alle rispettive scadenze, costituisca “attività economica di mero diritto privato, equiparabile a 
quella svolta da un qualunque altro soggetto debitore che emetta obbligazioni a fronte di prestiti 
e finanziamenti ricevuti dagli investitori, che non consente, come tale, allo Stato straniero di 
sottrarsi alla potestà dello Stato ospitante, non potendosi quella stessa attività configurasi come 
manifestazione di un potere sovrano, ostativo all’esercizio di un sindacato giurisdizionale”. 
4. Questa prospettazione difensiva, pur muovendo da esatte premesse, non può essere, però, 
condivisa nella sua conclusione. 
- Ciò perché, mentre natura innegabilmente privatistica hanno gli atti di emissione e di 
collocazione sul mercato internazionale delle obbligazioni di che trattasi, non analoga natura 
paritetica hanno i successivi provvedimenti di moratoria, adottati dal Governo argentino, ai 
quali, del resto, lo stesso ricorrente sostanzialmente pretende di ricollegare la perdita del 
beneficio del termine ex art. 1186 c.c. ed il conseguente inadempimento di quello Stato. 
4.1. Il riferimento va, in particolare, a: 
- la legge n. 25.561 del 6 gennaio 2002 (in Boletin Official del 7.1.2002 n. 19810) che ha 
dichiarato “l’emergenza pubblica in materia sociale, economica, finanziaria e cambiaria, in 



 

 - 62 - 

conformità a quanto disposto dall’art. 76 della Costituzione nazionale, delegando il Governo a 
procedere al riordinamento del sistema finanziario ...”; 
- la l. n. 25.565 in pari data (Bol. Off. n. 29863/02) che ha autorizzato il Ministro dell’Economia 
a compiere ogni atto necessario al fine di “adeguare i servizi del debito pubblico alle possibilità 
di pagamento del Governo nazionale ...”; 
- la Risoluzione n. 73 del 25 aprile 2002 (Bol. Off. n. 29888/02) che, al fine di “un ordinato 
processo di riprogrammazione di alcune obbligazioni e di rimborso del debito del Governo 
nazionale”, ha disposto “il differimento, nella misura necessaria al funzionamento dello Stato 
nazionale, dei pagamenti dei servizi del debito pubblico del Governo nazionale fino al 31 
dicembre 2002 ovvero sino a che si completi il rifinanziamento dello stesso, qualora ciò accada 
prima di questa data”; 
- le leggi n. 25.725 e n. 25.820 del 2003 (ivi nn. 30065 e 30291/03) di proroga della delega al 
Governo, rispettivamente, fino al 31 dicembre 2003 ed al 31 dicembre 2004; 
- la legge, infine, n. 25.827 del 2003 (Boll. Off. n. 30302/03) con la quale il Parlamento ha 
ulteriormente disposto “il differimento dei pagamenti dei servizi del debito pubblico del 
Governo nazionale, contratto prima del 31 dicembre 2001 o in virtù di norme dettate prima di 
tale data, fino a che il Governo nazionale dichiari la conclusione del processo di ristrutturazione 
dello stesso”. 
4.2. Tali provvedimenti - incidenti sul momento funzionale del rapporto obbligatorio tra le parti, 
con un effetto che sarebbe assurdo ritenere limitato ai soli interessi (come deduce parte 
ricorrente) e che invece, in relazione alla finalità perseguita, deve considerarsi esteso anche alla 
sorte capitale - manifestano, evidentemente, la potestà sovrana dello Stato. 
E ciò sia per la loro natura di leggi di bilancio [quali la nostra Costituzione sottrae anche a 
referendum abrogativo], sia, soprattutto, per le già sottolineate finalità, eminentemente 
pubbliche, perseguite, di governo della finanza in funzione della tutela di bisogni primari di 
sopravvivenza economica della popolazione in un contesto storico di grave emergenza 
nazionale. 
4.3. Né rileva in contrario il fatto che dette leggi incidano su diritti patrimoniali di cittadini 
stranieri, poiché ciò non vale certamente a configurare quella deroga eccezionale alla immunità 
che, come sopra detto, è prospettabile solo in presenza di atti di esercizio della sovranità che si 
presentino lesivi di “valori universali della dignità umana”. Valori, con i quali le leggi della 
Repubblica Argentina, sù riferite, non si pongono evidentemente in conflitto, ma che tendono, 
anzi, a salvaguardare. 
4.4. Su questa linea, con affermazione incidentale che leggesi nella sentenza n. 329 del 1992, la 
Corte costituzionale ha già, del resto, mostrato a sua volta di ritenere che rientrino nella sfera 
dei poteri sovrani e di governo dello Stato i provvedimenti di moratoria del debito estero ed il 
piano, successivamente predisposto, di ripianamento delle obbligazioni contratte. 
5. La preminenza assoluta degli interessi della collettività organizzata a Stato, che con i 
provvedimenti indicati si è esteso tutelare, esclude, pertanto, la valutabilità degli stessi sotto il 
profilo della eventuale violazione del regime giuridico di atti negoziali posti in essere “iure 
privatorum”. 
Il che, appunto, comporta il riconoscimento della immunità dalla giurisdizione della Repubblica 
Argentina, in relazione alle pretese nei suoi confronti azionate dal B. nel giudizio a quo. 
Confermandosi, così, per tal profilo, il principio, già enunciato con la sentenza n.331/1999 di 
questa Corte, per cui l’immunità ricorre anche nel caso di pretese a contenuto patrimoniale, 
sempre che il riconoscimento delle stesse richieda apprezzamenti ed indagini sull’esercizio dei 
poteri pubblicistici dello Stato o ente straniero. 
Il quesito sulla giurisdizione va, quindi, risolto con declaratoria del difetto di giurisdizione del 
giudice italiano nella presente controversia (Il che, evidentemente, non esclude che per le 
sottostanti pretese esistano altre forme di tutela, anche giurisdizionali, compatibili con la 
immunità dello Stato qui resistente: v. art. 22 Accordo Quadro sopra cit.). [omissis] 
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House of Lords, sentenza 14 giugno 2006, Jones v. 
Ministry of Interior for the Kingdom of Saudi Arabia & 

others 

[www.bailii.org] 
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[omissis] 

LORD BINGHAM OF CORNHILL  

My Lords,  
1. The issue at the heart of these conjoined appeals is whether the English court has 
jurisdiction to entertain proceedings brought here by claimants against a foreign state and its 
officials at whose hands the claimants say that they suffered systematic torture, in the territory 
of the foreign state. The issue turns on the relationship, in these circumstances, between two 
principles of international law. One principle, historically the older of the two, is that one 
sovereign state will not, save in certain specified instances, assert its judicial authority over 
another. The second principle, of more recent vintage but of the highest authority among 
principles of international law, is one that condemns and criminalises the official practice of 
torture, requires states to suppress the practice and provides for the trial and punishment of 
officials found to be guilty of it. Thus, like the Court of Appeal of Ontario in Bouzari v Islamic 
Republic of Iran (2004) 71 OR (3d) 675, para 95, the House must consider the balance currently 
struck in international law “between the condemnation of torture as an international crime 
against humanity and the principle that states must treat each other as equals not to be subjected 
to each other’s jurisdiction.”  

The proceedings  

2. On 6 June 2002 Mr Jones, the claimant in the first action giving rise to this appeal, issued 
High Court proceedings against two defendants: the Ministry of Interior of the Kingdom of 
Saudi Arabia (“the Kingdom”), which (it is accepted) is for present purposes the Kingdom 
itself; and Lieutenant Colonel Abdul Aziz, sued as servant or agent of the Kingdom.  
He claimed aggravated and exemplary damages for assault and battery, trespass to the person, 
false imprisonment and torture in the Kingdom between March and May 2001. Permission was 
granted by Master Whitaker ex parte to serve the Kingdom out of the jurisdiction, and service 
was duly effected. Further permission was granted to serve Colonel Abdul Aziz, but he was not 
served. The Kingdom then applied to set aside service of the proceedings and to dismiss Mr 
Jones’s claim on the ground of state immunity under the State Immunity Act 1978. On that 
ground, on 30 July 2003, Master Whitaker set aside service of the proceedings and refused 
permission to serve Colonel Abdul Aziz by an alternative method. With the master’s 
permission, Mr Jones appealed to the Court of Appeal, contending that Part 1 of the 1978 Act 
was incompatible with article 6(1) of the European Convention on Human Rights.  
3. Messrs Mitchell, Sampson and Walker are the claimants in the second action giving rise to 
this appeal. They issued High Court proceedings on 12 February 2004 against four defendants. 
The first two defendants were sued as officers in the Kingdom’s police force. The third 
defendant was sued as a colonel in the Ministry of Interior of the Kingdom and deputy governor 
of a prison in which the claimants were confined. The fourth defendant was sued as head of the 
Ministry of Interior. They claimed aggravated damages for assault and negligence, contending 
that they had been subjected to torture by the first two defendants, which the third and fourth 
defendants had caused or permitted or negligently failed to prevent. On 18 February 2004 
Master Whitaker refused the claimants’ ex parte application to serve the proceedings out of the 
jurisdiction on the ground of state immunity under the 1978 Act. With the master’s permission, 
the claimants appealed to the Court of Appeal.  
4. The claimants in both actions have pleaded particulars of severe, systematic and injurious 
torture which they claim to have suffered, and annexed medical reports which appear to 
substantiate their claims. But the facts have not been investigated in these proceedings at all, 
and the stage has not been reached at which the defendants can be called on to answer these 
very serious allegations. The Kingdom has indicated through counsel that the allegations are 
denied.  
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5. In the Court of Appeal the Secretary of State for Constitutional Affairs intervened, 
supporting the legal submissions of the Kingdom. The Redress Trust intervened in support of 
the claimants. In the House, the Secretary of State again intervened for the same purpose. The 
Redress Trust, Amnesty International, Interights and Justice made joint submissions in writing.  
6. The Court of Appeal dismissed Mr Jones’s appeal against the dismissal of all his claims 
against the Kingdom, including his claim based on torture (but not including his claim in false 
imprisonment, which he had abandoned). But it allowed Mr Jones’s appeal against refusal of 
permission to serve Colonel Abdul Aziz out of the jurisdiction by an alternative method, and it 
allowed the appeal of the three claimants in the second action against the refusal of permission 
to serve all four defendants out of the jurisdiction (save in respect of the claimants’ allegations 
of negligence). The applications for permission to serve out of the jurisdiction in both actions 
were remitted to Master Whitaker for him to consider whether, in the exercise of his discretion, 
to grant permission to serve out. Mr Jones, the Kingdom and the claimants in the second action 
have all appealed against those parts of the Court of Appeal’s orders which were adverse to 
them, save that none of the claimants has challenged the dismissal of his claims not based on 
torture. The main issues which the House must now resolve are twofold: first, whether the 
English court has jurisdiction to entertain Mr Jones’s claim based on torture against the 
Kingdom; and secondly, whether it has jurisdiction to entertain the claims based on torture 
against Colonel Abdul Aziz in the first action and against the four defendants in the second.  

The Law  

7. Section 1(1) in Part 1 of the 1978 Act is headed “General immunity from jurisdiction” and 
provides: “A State is immune from the jurisdiction of the courts of the United Kingdom except 
as provided in the following provisions of this Part of this Act.”  
The following provisions referred to, found in sections 2-11 of Part 1, specify proceedings in 
which a state is not immune. Section 14(1) provides that references to a state “include 
references to— (a) the sovereign or other head of that State in his public capacity; (b) the 
government of that State; and (c) any department of that government”. 
Section 16(4) provides that Part 1 does not apply to criminal proceedings.  
8. Part 1 of the 1978 Act represented a marked relaxation of the absolutist principle, described 
by Lord Atkin in Compania Naviera Vascongado v Steamship “Cristina” [1938] AC 485, 490, 
as “well established” and “beyond dispute”, that “the courts of a country will not implead a 
foreign sovereign, that is, they will not by their process make him against his will a party to 
legal proceedings whether the proceedings involve process against his person or seek to recover 
from him specific property or damages.”  
It was a relaxation prompted partly by decisions such as The Philippine Admiral [1977] AC 373 
and Trendtex Trading Corpn v Central Bank of Nigeria [1977] QB 529, and partly by the 
European Convention on State Immunity signed on behalf of seven European states, including 
the United Kingdom, in May 1972 (Cmnd 5081), which together showed that the British 
absolutist position had ceased to reflect the understanding of international law which prevailed 
in most of the rest of the developed world. As compared with the 1978 Act, the 1972 
Convention was differently set out. It provided in article 15 that “A Contracting State shall be 
entitled to immunity from the jurisdiction of the courts of another Contracting State if the 
proceedings do not fall within articles 1 to 14”. But articles 1 to 14 covered very much the same 
ground as sections 2-11 of the 1978 Act. Much more recently, in the United Nations Convention 
on Jurisdictional Immunities of States and Their Property adopted by the General Assembly on 
16 December 2004, the same approach is adopted. Article 5 provides that “A State enjoys 
immunity, in respect of itself and its property, from the jurisdiction of the courts of another 
State subject to the provisions of the present Convention”, and a number of exceptions are again 
specified. This Convention is not in force, and has not been ratified by the United Kingdom. 
But, as Aikens J observed in AIG Capital Partners Inc v Republic of Kazakhstan [2005] EWHC 
2239 (Comm), [2006] 1 All ER 284, 310, para 80, “its existence and adoption by the UN after 
the long and careful work of the International Law Commission and the UN Ad Hoc Committee 
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on Jurisdictional Immunities of States and Their Property, powerfully demonstrates 
international thinking on the point.”  
9. Thus the rule laid down by section 1(1) of the 1978 Act is one of immunity, unless the 
proceedings against the state fall within a specified exception. This rule conforms with the terms 
of the international instruments already referred to. It also conforms with a number of domestic 
statutes elsewhere, such as section 1604 of the United States Foreign Sovereign Immunities Act 
1976, section 3(1) of the Singapore State Immunity Act 1979, section 3(1) of the Pakistan State 
Immunity Ordinance 1981, section 2(1) of the South African Foreign States Immunities Act 
1981, section 3(1) of the Canadian State Immunity Act 1982 and section 9 of the Australian 
Foreign States Immunities Act 1985. It is not suggested on behalf of Mr Jones that any of the 
exceptions in the 1978 Act covers his claim against the Kingdom for damages for mental and 
personal injury caused by torture inflicted there.  
10. While the 1978 Act explains what is comprised within the expression “State”, and both it 
and the 1972 European Convention govern the immunity of separate entities exercising 
sovereign powers, neither expressly provides for the case where suit is brought against the 
servants or agents, officials or functionaries of a foreign state (“servants or agents”) in respect 
of acts done by them as such in the foreign state. There is, however, a wealth of authority to 
show that in such case the foreign state is entitled to claim immunity for its servants as it could 
if sued itself. The foreign state’s right to immunity cannot be circumvented by suing its servants 
or agents. Domestic authority for this proposition may be found in Twycross v Dreyfus (1877) 
LR 5 Ch D 605, 618-619; Zoernsch v Waldock [1964] 1 WLR 675, 692; Propend Finance Pty 
Ltd v Sing (1997) 111 ILR 611, 669; R v Bow Street Metropolitan Stipendiary Magistrate, Ex p 
Pinochet Ugarte (No 3) [2000] 1 AC 147, 269, 285-286; Holland v Lampen-Wolfe [2000] 1 
WLR 1573, 1583. Courts in Germany, the United States, Canada and Ireland have taken the 
same view: see Church of Scientology Case (1978) 65 ILR 193, 198; Herbage v Meese 747 F 
Supp 60 (1990), 66; Jaffe v Miller (1993) 13 OR (3d) 745, 758-759; Schmidt v Home Secretary 
of the Government of the United Kingdom (1994) 103 ILR 322, 323-325. The International 
Criminal Tribunal for the Former Yugoslavia has also taken the same view: Prosecutor v 
Blaskic (1997) 110 ILR 607, 707. In the UN Convention of 2004 already referred to, this matter 
is expressly addressed in article 2 where “State” is defined in (1)(b)(iv) to mean “representatives 
of the State acting in that capacity”. It is further provided, in article 6(2)(b), that “A proceeding 
before a court of a State shall be considered to have been instituted against another State if that 
other State … (b) is not named as a party to the proceeding but the proceeding in effect seeks to 
affect the property, rights, interests or activities of that other State”.  
11. In some borderline cases there could be doubt whether the conduct of an individual, 
although a servant or agent of the state, had a sufficient connection with the state to entitle it to 
claim immunity for his conduct. But these are not borderline cases. Colonel Abdul Aziz is sued 
as a servant or agent of the Kingdom and there is no suggestion that his conduct complained of 
was not in discharge or purported discharge of his duties as such. The four defendants in the 
second action were public officials. The conduct complained of took place in police or prison 
premises and occurred during a prolonged process of interrogation concerning accusations of 
terrorism (in two cases) and spying (in the third). There is again no suggestion that the 
defendants’ conduct was not in discharge or purported discharge of their public duties.  
12. International law does not require, as a condition of a state’s entitlement to claim immunity 
for the conduct of its servant or agent, that the latter should have been acting in accordance with 
his instructions or authority. A state may claim immunity for any act for which it is, in 
international law, responsible, save where an established exception applies. In 2001 the 
International Law Commission promulgated Draft Articles on the Responsibility of States for 
Internationally Wrongful Acts. Article 4 provides “Conduct of organs of a State - 1. The 
conduct of any State organ shall be considered an act of that State under international law, 
whether the organ exercises legislative, executive, judicial or any other functions, whatever 
position it holds in the organization of the State, and whatever its character as an organ of the 
central government or of a territorial unit of the State. 2. An organ includes any person or entity 
which has that status in accordance with the internal law of the State.”  
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The commentary on paragraph (2) of this article observes: “A particular problem is to determine 
whether a person who is a State organ acts in that capacity. It is irrelevant for this purpose that 
the person concerned may have had ulterior or improper motives or may be abusing public 
power. Where such a person acts in an apparently official capacity, or under colour of authority, 
the actions in question will be attributable to the State.”  
Article 7 takes the matter further: “Excess of authority or contravention of instructions The 
conduct of an organ of a State or of a person or entity empowered to exercise elements of the 
governmental authority shall be considered an act of the State under international law if the 
organ, person or entity acts in that capacity, even if it exceeds its authority or contravenes 
instructions.”  
This article also is considered in the commentary: “The problem of drawing the line between 
unauthorized but still ‘official’ conduct, on the one hand, and ‘private’ conduct on the other, 
may be avoided if the conduct complained of is systematic or recurrent, such that the State knew 
or ought to have known of it and should have taken steps to prevent it. However, the distinction 
between the two situations still needs to be made in some cases, for example when considering 
isolated instances of outrageous conduct on the part of persons who are officials. That 
distinction is reflected in the expression ‘if the organ, person or entity acts in that capacity’ in 
article 7. This indicates that the conduct referred to comprises only the actions and omissions of 
organs purportedly or apparently carrying out their official functions, and not the private actions 
or omissions of individuals who happen to be organs or agents of the State. In short, the 
question is whether they were acting with apparent authority.”  
This approach was endorsed by the International Court of Justice in Democratic Republic of the 
Congo v Uganda (unreported), 19 December 2005, paras 213-214; see also James Crawford, 
The International Law Commission’s Articles on State Responsibility, (2002), pp 106-109. The 
fact that conduct is unlawful or objectionable is not, of itself, a ground for refusing immunity. 
As Lord Wilberforce pointed out in I Congreso del Partido [1983] 1AC 244, 272: “It was argued 
by the [appellants] that even if the Republic of Cuba might appear to be entitled to plead the 
state immunity, it should be denied that right on various grounds: that its acts were contrary to 
international law, or to good faith, or were discriminatory, or penal. On the view which your 
Lordships take these arguments do not arise, but I would wish to express my agreement with the 
judge and with Waller LJ as to their invalidity. The whole purpose of the doctrine of state 
immunity is to prevent such issues being canvassed in the courts of one state as to the acts of 
another.”  
13. Pausing at this point in the analysis, I think that certain conclusions (taking the pleadings at 
face value) are inescapable: (1) that all the individual defendants were at the material times 
acting or purporting to act as servants or agents of the Kingdom; (2) that their acts were 
accordingly attributable to the Kingdom; (3) that no distinction is to be made between the claim 
against the Kingdom and the claim against the personal defendants; and (4) that none of these 
claims falls within any of the exceptions specified in the 1978 Act. Save in the special context 
of torture, I do not understand the claimants to challenge these conclusions, as evidenced by 
their acquiescence in the dismissal of their claims not based on torture. On a straightforward 
application of the 1978 Act, it would follow that the Kingdom’s claim to immunity for itself and 
its servants or agents should succeed, since this is not one of those exceptional cases, specified 
in Part 1 of the 1978 Act, in which a state is not immune, and therefore the general rule of 
immunity prevails. It is not suggested that the Act is in any relevant respect ambiguous or 
obscure: it is, as Ward LJ observed in Al-Adsani v Government of Kuwait (No 2) (1996) 107 
ILR 536, 549, “as plain as plain can be”. In the ordinary way, the duty of the English court is 
therefore to apply the plain terms of the domestic statute. Inviting the House to do otherwise, 
the claimants contend, as they must, that to apply the 1978 Act according to its natural meaning 
and tenor by upholding the Kingdom’s claim to immunity for itself and the individual 
defendants would be incompatible with the claimants’ well-established right of access to a court 
implied into article 6 of the European Convention on Human Rights. To recognise the 
claimants’ Convention right, the House is accordingly asked by the claimants to interpret the 
1978 Act under section 3 of the Human Rights Act 1998 in a manner which would require or 
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permit immunity to be refused to the Kingdom and the individual defendants in respect of the 
torture claims, or, if that is not possible, to make a declaration of incompatibility under section 
4.  
14. To succeed in their Convention argument (and the onus is clearly on them to show that the 
ordinary approach to application of a current domestic statute should not be followed) the 
claimants must establish three propositions. First, they must show that article 6 of the 
Convention is engaged by the grant of immunity to the Kingdom on behalf of itself and the 
individual defendants. In this task they derive great help from Al-Adsani v United Kingdom 
(2001) 34 EHRR 273 where, in a narrowly split decision of the Grand Chamber, all judges of 
the European Court of Human Rights held article 6 to be engaged. I must confess to some 
difficulty in accepting this. Based on the old principle par in parem non habet imperium, the 
rule of international law is not that a state should not exercise over another state a jurisdiction 
which it has but that (save in cases recognised by international law) a state has no jurisdiction 
over another state. I do not understand how a state can be said to deny access to its court if it has 
no access to give. This was the opinion expressed by Lord Millett in Holland v Lampen-Wolfe 
[2000] 1 WLR 1573, 1588, and it seems to me persuasive. I shall, however, assume hereafter 
that article 6 is engaged, as the European Court held. Secondly, the claimants must show that 
the grant of immunity to the Kingdom on behalf of itself and the individual defendants would 
deny them access to the English court. It plainly would. No further discussion of this 
proposition is called for. Thirdly, the claimants must show that the restriction is not directed to a 
legitimate objective and is disproportionate. They seek to do so by submitting that the grant of 
immunity to the Kingdom on behalf of itself or its servants would be inconsistent with a 
peremptory norm of international law, a jus cogens applicable erga omnes and superior in effect 
to other rules of international law, which requires that the practice of torture should be 
suppressed and the victims of torture compensated.  
15. As the House recently explained at some length in A v Secretary of State for the Home 
Department (No 2) [2005] UKHL 71, [2005] 3 WLR 1249, the extreme revulsion which the 
common law has long felt for the practice and fruits of torture has come in modern times to be 
the subject of express agreement by the nations of the world. This new and important consensus 
is expressed in the UN Convention against Torture and other Cruel, Inhuman or Degrading 
Treatment or Punishment 1984 (1990) (Cm 1775), which came into force in June 1987 and to 
which both the UK and the Kingdom (with the overwhelming majority of other states) are 
parties. It is common ground that the proscription of torture in the Torture Convention has, in 
international law, the special authority which the claimants ascribe to it. The facts pleaded by 
the claimants, taken at face value, like other accounts frequently published in the media, are 
sufficient reminder, if such be needed, of the evil which torture represents.  
16. Four features of the Torture Convention call for consideration in the present context. First is 
the definition of torture in article 1: “1. For the purposes of this Convention, the term ‘torture’ 
means any act by which severe pain or suffering, whether physical or mental, is intentionally 
inflicted on a person for such purposes as obtaining from him or a third person information or a 
confession, punishing him for an act he or a third person has committed or is suspected of 
having committed, or intimidating or coercing him or a third person, or for any reason based on 
discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or 
with the consent or acquiescence of a public official or other person acting in an official 
capacity ….”  
Thus, for purposes of the Convention, torture is only torture if inflicted or connived at for one of 
the specified purposes by a person who, if not a public official, is acting in an official capacity. 
Secondly, the Convention requires all member states to assume and exercise criminal 
jurisdiction over alleged torturers, subject to certain conditions, a jurisdiction fairly described as 
universal.  
Thirdly, the Convention provides in article 14: “1. Each State Party shall ensure in its legal 
system that the victim of an act of torture obtains redress and has an enforceable right to fair and 
adequate compensation, including the means for as full rehabilitation as possible. In the event of 
the death of the victim as a result of an act of torture, his dependants shall be entitled to 
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compensation. 2. Nothing in this article shall affect any right of the victim or other persons to 
compensation which may exist under national law.”  
Fourthly, the Convention provides in Part II for establishment of an expert Committee against 
Torture which has the function, under article 19, of receiving reports by states parties on their 
compliance with the Convention and of making such comments as it considers appropriate on 
such reports. The significance of these features is considered below.  
17. The claimants’ key submission is that the proscription of torture by international law, 
having the authority it does, precludes the grant of immunity to states or individuals sued for 
committing acts of torture, since such cannot be governmental acts or exercises of state 
authority entitled to the protection of state immunity ratione materiae. In support of this 
submission the claimants rely on a wide range of materials including: the reasoning of the 
minority of the Grand Chamber in Al-Adsani v United Kingdom (2001) 34 EHRR 273; 
observations by members of the House in R v Bow Street Metropolitan Stipendiary Magistrate, 
Ex p Pinochet Ugarte (No 1) [2000] 1 AC 61 and (No 3) [2000] 1 AC 147 (hereinafter Pinochet 
(No 1) and Pinochet (No 3)); a body of United States authority; the decision of the International 
Criminal Tribunal for the former Yugoslavia in Prosecutor v Furundzija (1998) 38 ILM 317; the 
decision of the Italian Court of Cassation in Ferrini v Federal Republic of Germany (2004) Cass 
sez un 5044/04; 87 Rivista di diritto internazionale 539; and a recommendation made by the 
Committee against Torture to Canada on 7 July 2005. These are interesting and valuable 
materials, but on examination they give the claimants less support than at first appears.  
18. The Grand Chamber’s decision in Al-Adsani is very much in point, since it concerned the 
grant of immunity to Kuwait under the 1978 Act, which had the effect of defeating the 
applicant’s claim in England for damages for torture allegedly inflicted upon him in Kuwait. 
The claimants are entitled to point out that a powerful minority of the court found a violation of 
the applicant’s right of access to a court under article 6 of the European Convention. The 
majority, however, held that the grant of sovereign immunity to a state in civil proceedings 
pursued the legitimate aim of complying with international law to promote comity and good 
relations between states through the respect of another state’s sovereignty (para 54); that the 
European Convention on Human Rights should so far as possible be interpreted in harmony 
with other rules of international law of which it formed part, including those relating to the grant 
of state immunity (para 55); and that some restrictions on the right of access to a court must be 
regarded as inherent, including those limitations generally accepted by the community of 
nations as part of the doctrine of state immunity (para 56). The majority were unable to discern 
in the international instruments, judicial authorities or other materials before the court any firm 
basis for concluding that, as a matter of international law, a state no longer enjoyed immunity 
from civil suit in the courts of another state where acts of torture were alleged (para 61). While 
noting the growing recognition of the overriding importance of the prohibition of torture, the 
majority did not find it established that there was yet acceptance in international law of the 
proposition that states were not entitled to immunity in respect of civil claims for damages for 
alleged torture committed outside the forum state (para 66). It is of course true, as the claimants 
contend, that under section 2 of the 1998 Act this decision of the Strasbourg court is not binding 
on the English court. But it was affirmed in Kalogeropoulou v Greece and Germany (App No 
50021/00) (unreported) 12 December 2002, when the applicant’s complaint against Greece was 
held to be inadmissible, and the House would ordinarily follow such a decision unless it found 
the court’s reasoning to be unclear or unsound, or the law had changed significantly since the 
date of the decision. None of these conditions, in my opinion, obtains here.  
19. It is certainly true that in Pinochet (No 1) and Pinochet (No 3) certain members of the 
House held that acts of torture could not be functions of a head of state or governmental or 
official acts. I have some doubt about the value of the judgments in Pinochet (No 1) as 
precedent, save to the extent that they were adopted in Pinochet (No 3), since the earlier 
judgment was set aside, but references may readily be found in Pinochet (No 3): see, for 
example, p 205 (Lord Browne-Wilkinson, pp 261-262 (Lord Hutton). I would not question the 
correctness of the decision reached by the majority in Pinochet (No 3). But the case was 
categorically different from the present, since it concerned criminal proceedings falling squarely 
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within the universal criminal jurisdiction mandated by the Torture Convention and did not fall 
within Part 1 of the 1978 Act. The essential ratio of the decision, as I understand it, was that 
international law could not without absurdity require criminal jurisdiction to be assumed and 
exercised where the Torture Convention conditions were satisfied and, at the same time, require 
immunity to be granted to those properly charged. The Torture Convention was the mainspring 
of the decision, and certain members of the House expressly accepted that the grant of immunity 
in civil proceedings was unaffected: see p 264 (Lord Hutton), p 278 (Lord Millett) and pp 280, 
281, 287 (Lord Phillips of Worth Matravers). It is, I think, difficult to accept that torture cannot 
be a governmental or official act, since under article 1 of the Torture Convention torture must, 
to qualify as such, be inflicted by or with the connivance of a public official or other person 
acting in an official capacity. The claimants’ argument encounters the difficulty that it is 
founded on the Torture Convention; but to bring themselves within the Torture Convention they 
must show that the torture was (to paraphrase the definition) official; yet they argue that the 
conduct was not official in order to defeat the claim to immunity.  
20. The claimants rely on a substantial body of United States authority as showing that US 
courts will not entertain claims against states, irrespective of the subject matter, because of the 
terms of the Foreign Sovereign Immunities Act 1976; that US courts recognise that individual 
officials are able to enjoy the immunity afforded to their states where they are acting in an 
official capacity; but that US courts will not recognise acts performed by an individual official, 
contrary to a jus cogens prohibition, as being carried out in an official capacity for the purposes 
of immunity under the 1976 Act. The Kingdom replies that in the latter cases the states 
concerned did not claim immunity for their officials, and that appears to be so. But the 
claimants refer to and rely on the doubts expressed by Breyer J in Sosa v Alvarez-Machain 542 
US 692 (2004), 762-763, about the need for a strict demarcation in the immunity context 
between criminal and civil cases. I do not, with respect, think it necessary to examine these US 
authorities in detail, for two reasons. First, the decisions are for present purposes important  
only to the extent that they express principles widely shared and observed among other nations. 
As yet, they do not. As Judges Higgins, Kooijmans and Buergenthal put it in their joint separate 
opinion in Democratic Republic of the Congo v Belgium (Case concerning Arrest Warrant of 11 
April 2000) [2002] ICJ Rep 3, para 48: “In civil matters we already see the beginnings of a very 
broad form of extraterritorial jurisdiction. Under the Alien Tort Claims Act, the United States, 
basing itself on a law of 1789, has asserted a jurisdiction both over human rights violations and 
over major violations of international law, perpetrated by non-nationals overseas. Such 
jurisdiction, with the possibility of ordering payment of damages, has been exercised with 
respect to torture committed in a variety of countries (Paraguay, Chile, Argentina, Guatemala), 
and with respect to other major human rights violations in yet other countries.  
While this unilateral exercise of the function of guardian of international values has been much 
commented on, it has not attracted the approbation of States generally.” 
Secondly, when notifying its ratification of the Torture Convention in December 1984 the 
United States expressed its understanding “that article 14 requires a State Party to provide a 
private right of action for damages only for acts of torture committed in territory under the 
jurisdiction of that State Party.”  
This understanding, which was not a reservation, provoked no dissent, but was expressly 
recognised by Germany as not touching upon the obligations of the United States as a party to 
the Convention. 20 years have passed, but there is no reason to think that the United States 
would now subscribe to a rule of international law conferring a universal tort jurisdiction which 
would entitle foreign states to entertain claims against US officials based on torture allegedly 
inflicted by the officials outside the state of the forum.  
21. In the course of my opinion in A v Secretary of State for the Home Department (No 2), 
above, para 33, I quoted with approval a long passage from the judgment of the International 
Criminal Tribunal for the Former Yugoslavia in Prosecutor v Furundzija, above. The passage 
quoted included para 155 where the tribunal, discussing the possibility that a state might 
authorise torture by some legislative, administrative or judicial act, said: “If such a situation 
were to arise, the national measures, violating the general principle and any relevant treaty 



 

 - 71 - 

provision, would produce the legal effects discussed above and in addition would not be 
accorded international legal recognition. Proceedings could be initiated by potential victims if 
they had locus standi before a competent international or national judicial body with a view to 
asking it to hold the national measure to be internationally unlawful; or the victim could bring a 
civil suit for damage in a foreign court, which would therefore be asked inter alia to disregard 
the legal value of the national authorising act.”  
I do not understand the tribunal to have been addressing the issue of state immunity in civil 
proceedings; but if it was, its observations, being those of a criminal tribunal trying a criminal 
case in which no such issue arose, were, on that issue, plainly obiter, as was my citation of 
them.  
22. In Ferrini v Federal Republic of Germany, above, the Italian Court of Cassation entertained 
a civil claim based on war crimes committed in 1944-1945, partly in Italy but mainly in 
Germany. In para 9 of its judgment the court found “no doubt that the principle of universal 
jurisdiction also applies to civil actions which trace their origins to such crimes”. In reaching 
this decision the court distinguished Al-Adsani v United Kingdom, above, and Bouzari v 
Islamic Republic of Iran (2002) 124 ILR 427, and placed some reliance on a Greek decision 
which was later effectively overruled. It may be, despite the court’s closing statement to the 
contrary, that the decision was influenced by the occurrence of some of the unlawful conduct 
within the forum state. The decision has been praised by some distinguished commentators 
(among them Andrea Bianchi in a case note in (2005) 99 Am Jo Int Law 242), but another 
(Andrea Gattini, “War Crimes and State Immunity in the Ferrini Decision” (2005) 3 Jo Int Crim 
J 224, 231) has accused the court of “deplorable superficiality”; see also Hazel Fox QC, “State 
Immunity and the International Crime of Torture” (2006) 2 EHRLR 142. The Ferrini decision 
cannot in my opinion be treated as an accurate statement of international law as generally 
understood; and one swallow does not make a rule of international law. The more closely-
reasoned decisions in Bouzari v Islamic Republic of Iran (2002) 124 1LR 427, (2004) 71 OR 
(3d) 675 are to the contrary effect.  
23. In commenting on periodic reports by Canada received in 2002 and 2004, the Committee 
against Torture established under article 17 of the Torture Convention noted as a subject of 
concern, on 7 July 2005, the absence of effective measures to provide civil compensation to 
victims of torture in all cases, and recommended that Canada should review its position under 
article 14 of the Convention to ensure the provision of compensation through its civil 
jurisdiction to all victims of torture. I would not wish to question the wisdom of this 
recommendation, and of course I share the Committee’s concern that all victims of torture 
should be compensated. But the Committee is not an exclusively legal and not an adjudicative 
body; its power under article 19 is to make general comments; the Committee did not, in 
making this recommendation, advance any analysis or interpretation of article 14 of the 
Convention; and it was no more than a recommendation. Whatever its value in influencing the 
trend of international thinking, the legal authority of this recommendation is slight.  
24. In countering the claimants’ argument the Kingdom, supported by the Secretary of State, is 
able to advance four arguments which in my opinion are cumulatively irresistible. First, the 
claimants are obliged to accept, in the light of the Arrest Warrant decision of the International 
Court of Justice [2002] ICJ Rep 3 that state immunity ratione personae can be claimed for a 
serving foreign minister accused of crimes against humanity. Thus, even in such a context, the 
international law prohibition of such crimes, having the same standing as the prohibition of 
torture, does not prevail. It follows that such a prohibition does not automatically override all 
other rules of international law. The International Court of Justice has made plain that breach of 
a jus cogens norm of international law does not suffice to confer jurisdiction (Democratic 
Republic of the Congo v Rwanda (unreported) 3 February 2006, para 64). As Hazel Fox QC put 
it (The Law of State Immunity (2004), p 525), “State immunity is a procedural rule going to the 
jurisdiction of a national court. It does not go to substantive law; it does not contradict a 
prohibition contained in a jus cogens norm but merely diverts any breach of it to a different 
method of settlement.  
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Arguably, then, there is no substantive content in the procedural plea of State immunity upon 
which a jus cogens mandate can bite.” Where state immunity is applicable, the national court 
has no jurisdiction to exercise.  
25. Secondly, article 14 of the Torture Convention does not provide for universal civil 
jurisdiction. It appears that at one stage of the negotiating process the draft contained words, 
which mysteriously disappeared from the text, making this clear. But the natural reading of the 
article as it stands in my view conforms with the US understanding noted above, that it requires 
a private right of action for damages only for acts of torture committed in territory under the 
jurisdiction of the forum state. This is an interpretation shared by Canada, as its exchanges with 
the Torture Committee make clear. The correctness of this reading is confirmed when 
comparison is made between the spare terms of article 14 and the much more detailed 
provisions governing the assumption and exercise of criminal jurisdiction.  
26. Thirdly, the UN Immunity Convention of 2004 provides no exception from immunity where 
civil claims are made based on acts of torture. The Working Group in its 1999 Report makes 
plain that such an exception was considered, but no such exception was agreed. Despite its 
embryonic status, this Convention is the most authoritative statement available on the current 
international understanding of the limits of state immunity in civil cases, and the absence of a 
torture or jus cogens exception is wholly inimical to the claimants’ contention. Some British 
commentators have welcomed the Convention and urged its ratification by the United Kingdom: 
see, for example, Eileen Denza, “The 2005 UN Convention on State Immunity in Perspective” 
(2006) 55 ICLQ 395, 397, 398; Hazel Fox, “In Defence of State Immunity: Why the UN 
Convention on State Immunity is Important” (2006) 55 ICLQ 399, 403; Richard Gardiner, “UN 
Convention on State Immunity: Form and Function” (2006) 55 ICLQ 407, 409. Other 
commentators have criticised the Convention, and opposed ratification, precisely because (in the 
absence of an additional protocol, which they favour) the Convention does not deny state 
immunity in cases where jus cogens norms of international are said to have been violated 
outside the forum state: see Christopher Keith Hall, “UN Convention on State Immunity: The 
Need for a Human Rights Protocol” (2006) 55 ICLQ 411-426; Lorna McGregor, “State 
Immunity and Jus Cogens” (2006) 55 ICLQ 437-445. But these commentators accept that this 
area of international law is “in a state of flux”, and they do not suggest that there is an 
international consensus in favour of the exception they would seek. It may very well be that the 
claimants’ contention will come to represent the law of nations, but it cannot be said to do so 
now.  
27. Fourthly, there is no evidence that states have recognised or given effect to an international 
law obligation to exercise universal jurisdiction over claims arising from alleged breaches of 
peremptory norms of international law, nor is there any consensus of judicial and learned 
opinion that they should. This is significant, since these are sources of international law. But 
this lack of evidence is not neutral: since the rule on immunity is well-understood and 
established, and no relevant exception is generally accepted, the rule prevails.  
28. It follows, in my opinion, that Part 1 of the 1978 Act is not shown to be disproportionate as 
inconsistent with a peremptory norm of international law, and its application does not infringe 
the claimants’ Convention right under article 6 (assuming it to apply). It is unnecessary to 
consider any question of remedies.  

The Court of Appeal decision  

29. I would respectfully agree with the Court of Appeal that Mr Jones’s claim against the 
Kingdom should be dismissed on the ground of state immunity for the reasons given by Mance 
LJ in paras 10-27 of his closely-reasoned leading judgment, with which Neuberger LJ and Lord 
Phillips of Worth Matravers MR agreed (paras 100, 102) [2004] EWCA Civ 1394; [2005] QB 
699. I also agree that the non-torture claims against the individual defendants were rightly 
dismissed on the same ground: paras 98, 100, 101. But in my respectful opinion the Court of 
Appeal’s conclusion on the torture claims against the individual defendants cannot be sustained. 
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30. First, the Court of Appeal departed from the principle laid down in Propend 111 ILR 611 
and the other authorities cited in para 10 above, despite following it, correctly, in relation to the 
non-torture claims. Mance LJ thought it correct to ignore the description of Colonel Abdul Aziz 
as a “servant or agent” (para 28). The Master of the Rolls considered this description “irrelevant 
and, arguably, embarrassing” (para 103). But there was no principled reason for this departure. 
A state can only act through servants and agents; their official acts are the acts of the state; and 
the state’s immunity in respect of them is fundamental to the principle of state immunity. This 
error had the effect that while the Kingdom was held to be immune, and the Ministry of Interior, 
as a department of the government, was held to be immune, the Minister of Interior (the fourth 
defendant in the second action) was not, a very striking anomaly.  
31. This first error led the court into a second: its conclusion (para 76) that a civil claim against 
an individual torturer did not indirectly implead the state in any more objectionable respect than 
a criminal prosecution. A state is not criminally responsible in international or English law, and 
therefore cannot be directly impleaded in criminal proceedings. The prosecution of a servant or 
agent for an act of torture within article 1 of the Torture Convention is founded on an express 
exception from the general rule of immunity. It is, however, clear that a civil action against 
individual torturers based on acts of official torture does indirectly implead the state since their 
acts are attributable to it. Were these claims against the individual defendants to proceed and be 
upheld, the interests of the Kingdom would be obviously affected, even though it is not a named 
party.  
32. Both these errors, in my respectful opinion, sprang from what I think was a misreading of 
Pinochet (No 3). Despite the Master of the Rolls’ change of mind in this case (para 128), the 
distinction between criminal proceedings (which were the subject of universal jurisdiction under 
the Torture Convention) and civil proceedings (which were not) was fundamental to that 
decision. This is not a distinction which can be wished away.  
33. Fourthly, the court appears to have ruled that the exercise of jurisdiction should be governed 
by “appropriate use or development of discretionary principles” (para 96; and see also para 
135). This is to mistake the nature of state immunity which, in this and most countries, is 
governed by the law, not by executive or judicial discretion (Hazel Fox QC, “In Defence of 
State Immunity: Why the UN Convention on State Immunity is Important” (2006) 55 ICLQ 
399, 403-406). Where applicable, state immunity is an absolute preliminary bar, precluding any 
examination of the merits. A state is either immune from the jurisdiction of a foreign court or it 
is not. There is no half-way house and no scope for the exercise of discretion. There may be 
dispute whether acts, although committed by an official, were purely private in character, but 
that is not a question which arises here.  
34. It is, I think, hard to resist the suggestion by Hazel Fox QC (“Where Does the Buck Stop? 
State Immunity from Civil Jurisdiction and Torture” (2005) 121 LQR 353, 359) that the Court 
of Appeal’s decision represented a “unilateral assumption of jurisdiction by one national legal 
system”.  
The court asserted what was in effect a universal tort jurisdiction in cases of official torture (see 
Yang, “Universal Tort Jurisdiction over Torture?” (2005) 64 CLJ 1, 3-4), for which there was 
no adequate foundation in any international convention, state practice or scholarly consensus, 
and apparently by reference to a consideration (the absence of a remedy in the foreign state: 
para 86 of the judgment) which is, I think, novel. Despite the sympathy that one must of course 
feel for the claimants if their complaints are true, international law, representing the law binding 
on other nations and not just our own, cannot be established in this way.  

Disposal  

35. In admirably clear and succinct judgments given on 30 July 2003 and 18 February 2004 
Master Whitaker gave his reasons for upholding the claims to state immunity made on behalf of 
the Kingdom and the individual defendants. In my opinion he reached the right decisions for 
essentially the right reasons. For these reasons, and those given by my noble and learned friend 
Lord Hoffmann, with which I agree, I would dismiss Mr Jones’s appeal and allow the 
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Kingdom’s. Pursuant to undertakings given by the Kingdom to the Court of Appeal, there will 
be no order for costs.  

LORD HOFFMANN  

My Lords,  
36. The question is whether the claimants, who allege that they were tortured by members of 
the Saudi Arabian police, can sue the responsible officers and the Kingdom of Saudi Arabia 
itself. The Court of Appeal held that they could sue the officers but that the Kingdom was 
protected by state immunity. In my opinion both are so protected.  
37. Mr Ronald Jones, who alleges that in 2001 he was held in solitary confinement and 
systematically tortured for 67 days, appeals against the decision of the Court of Appeal that the 
Kingdom is immune from suit.  
The language of section 1(1) of the State Immunity Act 1978 (hereafter “SIA”) is unequivocal: 
“A state is immune from the jurisdiction of the courts of the United Kingdom except as 
provided in the following provisions of this Part of this Act.”  
It is not suggested that this case falls within the terms of any other provision of the Act. 
38. In Al-Adsani v Government of Kuwait (No 2) (1996) 107 ILR 536, on similar facts, the 
Court of Appeal held that the State was immune. Ward LJ said (at p 549) “the Act is as plain as 
plain can be.” But Mr Crystal QC, who appeared for Mr Jones, submitted that section 1(1) 
should be read subject to an implied exception for claims which allege torture.  
39. The argument in support of this submission involves three steps. First, article 6 of the 
European Convention on Human Rights (hereafter “the Convention”) guarantees a right of 
access to a court for the determination of civil claims and that right is prima facie infringed by 
according immunity to the Kingdom. Secondly, although the right is not absolute and its 
infringement by state immunity is ordinarily justified by mandatory rules of international law, 
no immunity is required in cases of torture. That is because the prohibition of torture is a 
peremptory norm or jus cogens which takes precedence over other rules of international law, 
including the rules of state immunity. Thirdly, section 3 of the Human Rights Act 1998 
(hereafter “HRA”) requires a court, so far as it is possible to do so, to read legislation in a way 
which is compatible with the Convention rights. This can be done by introducing an implied 
exception. I do not accept any of these steps in the argument but will postpone consideration of 
the first and third until I have discussed the second.  
40. The second and crucial step was rejected by the European Court of Human Rights in Al-
Adsani v United Kingdom (2001) 34 EHRR 273. The majority opinion said (at paragraph 56) 
that measures taken by a member state which “reflect generally recognised rules of public 
international law” could not in principle be regarded as imposing a disproportionate restriction 
on access to a court. State immunity was such a rule. As for the alleged exception for torture, 
the court said (at para 61): “Notwithstanding the special character of the prohibition of torture in 
international law, the court is unable to discern in the international instruments, judicial 
authorities or other materials before it any firm basis for concluding that, as a matter of 
international law, a state no longer enjoys immunity from civil suit in the courts of another state 
where acts of torture are alleged.”  
41. Mr Crystal submitted that the decision of the majority was wrong. The House should prefer 
the reasoning of the minority. But in my opinion the majority was right.  
42. A peremptory norm or jus cogens is defined in article 53 of the Vienna Convention of the 
Law of Treaties of 23 May 1969 (which provides that a treaty is void if, at the time of its 
conclusion, it conflicts with such a norm) as: “a norm accepted and recognised by the 
international community of states as a whole as a norm from which no derogation is permitted”.  
43. As the majority accepted, there is no doubt that the prohibition on torture is such a norm: for 
its recognition as such in this country, see R v Bow Street Metropolitan Stipendiary Magistrate, 
Ex p Pinochet Ugarte (No 3) [2000] 1 AC 147. Torture cannot be justified by any rule of 
domestic or international law. But the question is whether such a norm conflicts with a rule 
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which accords state immunity. The syllogistic reasoning of the minority in Al-Adsani 34 EHRR 
273, 298 - 299 simply assumes that it does: “The acceptance therefore of the jus cogens nature 
of the prohibition of torture entails that a state allegedly violating it cannot invoke hierarchically 
lower rules (in this case, those on state immunity) to avoid the consequences of the illegality of 
its actions.”  
44. The jus cogens is the prohibition on torture. But the United Kingdom, in according state 
immunity to the Kingdom, is not proposing to torture anyone. Nor is the Kingdom, in claiming 
immunity, justifying the use of torture. It is objecting in limine to the jurisdiction of the English 
court to decide whether it used torture or not. As Hazel Fox has said (The Law of State 
Immunity (2002), 525): “State immunity is a procedural rule going to the jurisdiction of a 
national court. It does not go to substantive law; it does not contradict a prohibition contained in 
a jus cogens norm but merely diverts any breach of it to a different method of settlement. 
Arguably, then, there is no substantive content in the procedural plea of state immunity upon 
which a jus cogens mandate can bite.”  
45. To produce a conflict with state immunity, it is therefore necessary to show that the 
prohibition on torture has generated an ancillary procedural rule which, by way of exception to 
state immunity, entitles or perhaps requires states to assume civil jurisdiction over other states in 
cases in which torture is alleged. Such a rule may be desirable and, since international law 
changes, may have developed. But, contrary to the assertion of the minority in Al-Adsani, it is 
not entailed by the prohibition of torture. (See also Swinton J in Bouzari v Islamic Republic of 
Iran (2002) 124 ILR 427, 443 at para 62).  
46. Whether such an exception is now recognised by international law must be ascertained in 
the normal way from treaties, judicial decisions and the writings of reputed publicists. Two 
treaties are relevant. First, the United Nations Convention against Torture and other Cruel, 
Inhuman or Degrading Treatment or Punishment (1984) (1990) (Cm 1775) (hereafter “the 
Torture Convention”) which formed the basis of the decision in Pinochet (No 3) [2000] 1 AC 
147 that the prohibition of torture was jus cogens. It deals with universal criminal jurisdiction 
over individuals who have been guilty of torture and, in article 5.2, applies the principle aut 
dedere aut prosequi to states in whose territory an alleged offender is present. Article 14 
requires every state party to ensure that a victim of an act of torture obtains redress and has a 
right to a fair and adequate compensation. But this article is, as the Court of Appeal held, 
plainly concerned with acts of torture within the jurisdiction of the state concerned: see [2005] 
QB 699,716-720; Swinton J in Bouzari v Islamic Republic of Iran 124 ILR 427, paras 44-54; 
Goudge JA in Bouzari v Islamic Republic of Iran (2004) 71 OR (3rd) 675 (Ontario Court of 
Appeal) at pp 691-693 and Andrew Byrnes, in Torture as Tort (2001), pp 537-550. There is 
nothing in the Torture Convention which creates an exception to state immunity in civil 
proceedings.  
47. The other relevant treaty is the United Nations Convention on Jurisdictional Immunities of 
States and Their Property (2004) (hereafter “the State Immunity Convention”) which has been 
signed but not yet ratified by the United Kingdom and a number of other states. It is the result of 
many years work by the International Law Commission and codifies the law of statute 
immunity. Article 5, in terms similar to section 1(1) of SIA, provides that: “A state enjoys 
immunity, in respect of itself and its property, from the jurisdiction of the courts of another state 
subject to the provisions of the present Convention.”  
There follows a number of exceptions but none for cases in which there is an allegation of 
torture.  
48. The next source of international law is judicial decisions. I shall start with international 
tribunals. In Democratic Republic of the Congo v Belgium (Case concerning arrest warrant of 
11 April 2000) [2002] ICJ Rep 3 (“the Arrest Warrant Case.”) the Congo complained of the 
issue by Belgium of a warrant for the arrest of its then serving Foreign Minister on charges of 
war crimes and crimes against humanity. The International Court of Justice accepted that the 
law prohibiting the commission of such crimes was jus cogens but held that this did not entail 
an exception to the rule of state immunity for a head of state and certain other high state 
officials including a foreign minister. In addition: “58. The court has carefully examined state 
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practice, including national legislation and those few decisions of national higher courts, such as 
the House of Lords or the French Court of Cassation. It has been unable to deduce from this 
practice that there exists under customary international law any form of exception to the rule 
according immunity from criminal jurisdiction and inviolability to incumbent Ministers for 
Foreign Affairs, where they are suspected of having committed war crimes or crimes against 
humanity…. 60. The court emphasises, however, that the immunity from jurisdiction enjoyed 
by incumbent Ministers for Foreign Affairs does not mean that they enjoy impunity in respect of 
any crimes they may have committed, irrespective of their gravity. Immunity from criminal 
jurisdiction and individual criminal responsibility are quite separate concepts. While 
jurisdictional immunity is procedural in nature, criminal responsibility is a question of 
substantive law.  
Jurisdictional immunity may well bar prosecution for a certain period or for certain offences; it 
cannot exonerate the person to whom it applies from all criminal responsibility.”  
49. What this case shows is that the jus cogens nature of the rule alleged to have been infringed 
by the state or one of its officials does not provide an automatic answer to the question of 
whether another state has jurisdiction. It is necessary carefully to examine the sources of 
international law concerning the particular immunity claimed. Thus Pinochet (No 3) derived 
from the terms of the Torture Convention (and in particular, the definition of torture) the 
removal from torturers of an immunity from criminal prosecution which was based simply on 
the fact that they had acted or purported to act on behalf of the state. But the Arrest Warrant 
case confirms the opinion of the judges in the Pinochet case that General Pinochet would have 
enjoyed immunity, on a different basis, if he had still been Head of State.  
50. In a separate concurring opinion, Judges Higgins, Kooijmans and Buergenthal speculated 
about possible future developments in international law. They said (at para 48) that in civil 
matters they saw “the beginnings of a very broad form of extraterritorial jurisdiction.”  
Such a jurisdiction had been exercised in torture cases by Federal Courts in the United States 
under the terms of the Alien Tort Claims Act (hereafter “ATCA”). I shall discuss some of these 
cases later, but the comment of the judges in the Arrest Warrant case was chilly: “While this 
unilateral exercise of the function of guardian of international values has been much commented 
on, it has not attracted the approbation of states generally.”(para 48)  
51. The judgment of the International Criminal Tribunal for the Former Yugoslavia in 
Prosecutor v Furundzija (1998) 38 ILM 317 contains an interesting discussion of the 
international law which prohibits torture. First (at p 348) the prohibition covers potential 
breaches. That does not concern us here. Secondly (pp 348-349), it imposes obligations erga 
omnes. That means that obligations are: “owed towards all the other members of the 
international community, each of which then has a correlative right [which] gives rise to a claim 
for compliance accruing to each and every member, which then has the right to insist on 
fulfilment of the obligation or in any case to call for the breach to be discontinued.”  
52. This presumably means that a state whose national has been tortured by the agents of 
another state may claim redress before a tribunal which has the necessary jurisdiction. But that 
says nothing about state immunity in domestic courts.  
53. Thirdly (pp 349-350), the prohibition has acquired the status of jus cogens. As to this, the 
tribunal said: “155. The fact that torture is prohibited by a peremptory norm of international law 
has other effects at the inter-state and individual levels. At the inter-state level, it serves to 
internationally de-legitimise any legislative, administrative or judicial act authorising torture. It 
would be senseless to argue, on the one hand, that on account of the jus cogens value of the 
prohibition against torture, treaties or customary rules providing for torture would be null and 
void ab initio, and then be unmindful of a state say, taking national measures authorising or 
condoning torture or absolving its perpetrators through an amnesty law. If such a situation were 
to arise, the national measures, violating the general principle and any relevant treaty provision, 
would produce the legal effects discussed above and in addition would not be accorded 
international legal recognition. Proceedings could be initiated by potential victims if they had 
locus standi before a competent international or national judicial body with a view to asking it 
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to hold the national measure to be internationally unlawful; or the victim could bring a civil suit 
for damage in a foreign court, which would therefore be asked inter alia to disregard the legal 
value of the national authorising act.”  
54. The observations about the possibility of a civil suit for damages are not directed to the 
question of state immunity. They assume the existence of a “competent international or national 
judicial body” before which the claimant has locus standi and are concerned to emphasise that a 
national measure purporting to legitimate torture will be disregarded.  
55. Next, there is the decision of the European Court of Human Rights in Al-Adsani 34 EHRR 
273, which was followed by the same court in Kalegoropoulou v Greece and Germany 
(Application No 50021/00) (unreported) 12 December 2002. The latter case arose out of Greek 
proceedings, to which I shall shortly refer in my discussion of national decisions, by which 
some Greek nationals sued the German government for damages for war crimes committed in 
1944. The Greek Court of Cassation in Prefecture of Voiotia v Federal Republic of Germany 
(Case No 11/2000) (unreported) 4 May 2000 held that a Greek court could assume jurisdiction 
on the ground that a country which committed war crimes must be deemed to have waived its 
sovereign immunity. The claimants accordingly obtained a judgment for damages. But the 
judgment could be enforced against German state property in Greece only with the consent of 
the Minister of Justice, which could not be obtained. Proceedings to enforce the judgment 
without consent on the ground that the claimants were being deprived of a remedy, contrary to 
article 6 of the Convention, were dismissed by the Greek Court of Cassation. In Kalegoropoulou 
a petition to the European Court of Human Rights was held, applying Al-Adsani, to be 
“manifestly ill-founded”.  
56. Finally, at the international level, there are some comments of the Committee against 
Torture, set up under the Torture Convention to monitor its workings, on the reports submitted 
by Canada in 2005. The committee has various functions, including (under article 19) to receive 
reports from state parties on the measures they have taken to give effect to their undertakings 
under the Convention and to “make such general comments…as it may consider appropriate.” 
During the course of discussion on the Canadian report, an American member, Ms Felice Gaer, 
raised the question of whether article 14 did not require Canada to provide a civil remedy for 
victims of torture in foreign states. The Canadian representatives said that their understanding of 
the effect of article 14 was that it did not. As I have said earlier, that is the general 
understanding of article 14 and the United States in particular accompanied its ratification of the 
Convention with a statement that: “it is the understanding of the United States that article 14 
requires a state party to provide a private right of action for damages only for acts of torture 
committed in territory under the jurisdiction of that state party”.  
57. No one has ever objected to that statement of understanding by the United States and 
similar views have been expressed in reports to the committee by New Zealand and Germany 
(see Andrew Byrnes in Torture as Tort (2001), p 544, n 18). Nevertheless, in its comments on 
the Canadian report, the committee expressed concern at “the absence of effective measures to 
provide civil compensation to victims of torture in all cases” and recommended that Canada 
should “review its position under article 14 of the Convention to ensure the provision of 
compensation through its civil jurisdiction to all victims of torture”: Conclusions and 
recommendations of the Committee against Torture: Canada 7 July 2005 (CAT/C/CR/34/CAN. 
Quite why Canada was singled out for this treatment is unclear, but as an interpretation of 
article 14 or a statement of international law, I regard it as having no value. The nearest 
approach to reasoning in support of the committee’s opinion is a remark of Ms Gaer in the 
course of discussion (Committee Against Torture, 34th session, Summary of Record of 646th 
Meeting, 6 May 2005 (CAT/C/SR.646/Add1)), when she said (at para 63) that “given that there 
was an exception to State immunity in legislation for business deals, it seemed unclear why an 
exception could not be considered for torture.” The short answer is that an exception for acts 
jure gestionis is recognised by international law and an exception for torture is neither 
recognised by international law nor required by article 14. Whether it should be is another 
matter. The committee has no legislative powers.  
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58. Ms Gaer’s concerns may have been influenced by the existence of the United States Torture 
Victim Protection Act 1991, which establishes civil liability against an individual who “under 
actual or apparent authority, or color of law, of any foreign nation”, subjects an individual to 
torture (section 2). This represents a unilateral extension of jurisdiction by the United States 
which is not required and perhaps not permitted by customary international law. It is not part of 
the law of Canada or any other state.  
59. I turn next to the decisions of national courts. In Siderman v Republic of Argentina (1992) 
965 F 2d 699 (9th Cir) the US Court of Appeals decided that Argentina was entitled to state 
immunity in an action alleging torture. The reasoning of the court (at p 718) left open the 
possibility that there might be such an exception in customary international law, derived from 
the jus cogens nature of the prohibition on torture (“the…argument carries much force”) but 
held that the court was bound by the unequivocal terms of the FSIA. While Siderman turned 
upon the terms of national legislation, the legislation itself is evidence against a state practice of 
having an exception to state immunity in torture cases.  
60. In Bouzari v Islamic Republic of Iran 124 ILR 427 the question of whether customary 
international law recognised a torture exception to state immunity was specifically raised. In the 
Superior Court Swinton J examined the authorities, including the Arrest Warrant case [2002] 
ICJ Rep 3and Al-Adsani 34 EHRR 273 and concluded (at para 73) that: “the decisions of state 
courts, international tribunals and state legislation do not support the conclusion that there is a 
general state practice which provides an exception from state immunity for acts of torture 
committed outside the forum state.”  
61. This conclusion was upheld by the Ontario Court of Appeal: Bouzari v Islamic Republic of 
Iran 71 OR (3rd) 675, 694-696.  
62. The decision of the Greek Court of Cassation in Prefecture of Voiotia v Federal Republic of 
Germany, 4 May 2000, which I have already mentioned, went upon a theory of implied waiver 
which has received no support in other decisions. It was undermined by the court’s own refusal 
to order enforcement of the judgment and held to be wrong by a judgment of a special Supreme 
Court (the Anotato Eidiko Dikasterio) convened to decide cases involving the interpretation of 
international law: Margellos v Federal Republic of Germany (unreported) 17 September 2002.  
The original judgment was coldly received by the German Supreme Court when the claimants 
attempted to enforce it directly in Germany: Greek Citizens v Federal Republic of Germany 
(The Distomo Massacre Case) (2003) 42 ILM 1030. The court said, at p 1033: “There have 
recently been tendencies towards a more limited principle of state immunity, which should not 
apply in case of a peremptory norm of international law (ius cogens) has been 
violated…According to the prevailing view, this is not international law currently in force.”  
63. That leaves the Italian Ferrini case, Ferrini v Federal Republic of Germany, which exhibits 
the same bare syllogistic reasoning as the judgment of the minority in Al-Adsani. In a 
thoughtful comment on the case by Pasquale De Sena and Francesca De Vittor (“State 
Immunity and Human Rights: the Italian Supreme Court Decision on the Ferrini Case” (2005) 
16 EJIL 89-112) the authors acknowledge these shortcomings and accept that a jus cogens 
prohibition of torture does not entail a corresponding exception to state immunity. But they say 
that the Ferrini case should be seen rather as giving priority to the values embodied in the 
prohibition of torture over the values and policies of the rules of state immunity. I think that this 
is a fair interpretation of what the court was doing and, if the case had been concerned with 
domestic law, might have been regarded by some as “activist” but would have been well within 
the judicial function. As Professor Dworkin demonstrated in Law’s Empire (1986), the ordering 
of competing principles according to the importance of the values which they embody is a basic 
technique of adjudication. But the same approach cannot be adopted in international law, which 
is based upon the common consent of nations. It is not for a national court to “develop” 
international law by unilaterally adopting a version of that law which, however desirable, 
forward-looking and reflective of values it may be, is simply not accepted by other states. (See 
Al-Adsani 34 EHRR 273, 297, para O-II9 in the concurring opinion of judges Pellonpää and 
Bratza).  
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64. In my opinion, therefore, Mr Crystal has failed to make good the second and essential step 
in his argument. I can deal relatively briefly with the first and third steps. On the question of 
whether article 6 is engaged at all, I am inclined to agree with the view of Lord Millett in 
Holland v Lampen-Wolfe [2000] 1 WLR 1573, 1588 that there is not even a prima facie breach 
of article 6 if a state fails to make available a jurisdiction which it does not possess. State 
immunity is not, as Lord Millett said, a “self-imposed restriction on the jurisdiction of [the] 
courts” but a “limitation imposed from without”. However, as the European Court of Human 
Rights in Al-Adsani 34 EHRR 273 proceeded on the assumption that article 6 was engaged and 
the rules of state immunity needed to be justified and as it makes no difference to the outcome, I 
will not insist on the point. On the third step, I do not think that the implication of an exception 
into section 1(1) of SIA can be described as a possible interpretation of the section. If I had 
accepted the first two steps in the argument, it would have been necessary to make a declaration 
of incompatibility. But the point does not arise. I would dismiss Mr Jones’s appeal.  
65. The appeal of the Kingdom in the case of Mitchell, Sampson and Walker raises the question 
of whether the same immunity covers the individual agents of the state allegedly responsible for 
the infliction of torture upon the claimants. The Court of Appeal concluded that it did not and I 
must at the outset pay tribute to the careful judgment of my noble and learned friend Lord 
Mance, which meticulously confronts and deals with every objection to his view of the case; a 
tribute no less sincere for the opinion I have formed that he was wrong.  
66. I start with the proposition that, as a matter of international law, the same immunity against 
suit in a foreign domestic court which protects the state itself also protects the individuals for 
whom the state is responsible. Article 2(1)(b)(iv) of the Immunity Convention defines “state” to 
include “representatives of the state acting in that capacity”. The traditional way of expressing 
this principle in international law is to say that the acts of state officials acting in that capacity 
are not attributable to them personally but only to the state. Thus in Prosecutor v Blaskic (1997) 
110 ILR 607, 707 the Appeals Chamber of the International Criminal Tribunal for the Former 
Yugoslavia, presided over by the distinguished international lawyer Professor Antonio Cassese, 
said: “Such officials are mere instruments of a state and their official action can only be 
attributed to the state. They cannot be the subject of sanctions or penalties for conduct that is not 
private but undertaken on behalf of a state. In other words, state officials cannot suffer the 
consequences of wrongful acts which are not attributable to them personally but to the state on 
whose behalf they act: they enjoy so-called ‘functional immunity’. This is a well-established 
rule of customary international law going back to the 18th and 19th centuries, restated many 
times since.”  
67. Similarly, in the Church of Scientology Case (1978) 65 ILR 193, 198 the German Federal 
Supreme Court, in according immunity to the Commissioner of the Metropolitan Police for acts 
done pursuant to the Federal Republic of Germany - United Kingdom Agreement on Mutual 
Assistance in Criminal Matters 1961, said: “Scotland Yard - and consequently its head - was 
acting as the expressly appointed agent of the British State so far as performance of the treaty in 
question between the United Kingdom and the Federal Republic was concerned. The acts of 
such agents constitute direct state conduct and cannot be attributed as private activities to the 
person authorised to perform them in a given case…Any attempt to subject state conduct to 
German jurisdiction by targeting the foreign agent performing the act would undermine the 
absolute immunity of sovereign states in respect of sovereign activity.”  
68. Despite the undoubted authority for expressing the rule in this way, I do respectfully think 
that it is a little artificial to say that the acts of officials are “not attributable to them personally” 
and that this usage can lead to confusion, especially in those cases in which some aspect of the 
immunity of the individual is withdrawn by treaty, as it is for criminal proceedings by the 
Torture Convention. It would be strange to say, for example, that the torture ordered by General 
Pinochet was attributable to him personally for the purposes of criminal liability but only to the 
State of Chile for the purposes of civil liability. It would be clearer to say that the Torture 
Convention withdrew the immunity against criminal prosecution but did not affect the immunity 
for civil liability. I would therefore prefer to say, as Leggatt LJ did in Propend Finance Pty Ltd 
v Sing (1997) 111 ILR 611, 669, that state immunity affords individual employees or officers of 
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a foreign state “protection under the same cloak as protects the state itself”. But this is a 
difference in the form of expression and not the substance of the rule.  
69. What is important, however, is that, as Lord Diplock said in Alcom Ltd v Republic of 
Columbia [1984] AC 580, 597, the provisions of the SIA “fall to be construed against the 
background of those principles of public international law as are generally recognised by the 
family of nations.” That means that “state” in section 1(1) of the SIA and “government”, which 
the term “state” is said by section 14(1)(b) to include, must be construed to include any 
individual representative of the state acting in that capacity, as it is by article 2(1)(b)(iv) of the 
Immunity Convention. The official acting in that capacity is entitled to the same immunity as 
the state itself.  
70. In his judgment in the Court of Appeal, Mance LJ says more than once that the SIA does 
not expressly mention officials: see [2005] QB 699, 719H, 721G. True, it does not use the 
words “officials” or “representatives” or the like. But the question is not what words the Act 
uses but what it means. If, against the background of established rules of international law, “the 
state” or “the government” includes individual officials, then they are entitled to the same 
immunities as if they had been expressly mentioned. The absence of express reference may 
make it easier, if section 3 of the HRA applies, to construe references to the state as not 
including officials. (Even that would have its difficulties, since there is no suggestion that the 
state should not include officials other than in cases of torture or other jus cogens prohibitions). 
But before one gets to section 3 of the HRA, it is necessary to establish that the immunity of an 
official would infringe the right of access to a court guaranteed by article 6 of the Convention 
and therefore be inconsistent with a Convention right. For that purpose it is necessary, as in the 
case of the immunity of the state itself, to show that international law does not require immunity 
against civil suit to be accorded to officials who are alleged to have committed torture.  
71. Once again, it is impossible to find any such exception to the immunity of representatives of 
the state in a treaty. The Immunity Convention does not contain one. The Torture Convention, 
which defines torture as the infliction of severe pain and suffering for various purposes “when 
such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence 
of a public official or other person acting in a public capacity” was held in Pinochet (No 3) 
[2000] 1 AC 147, by necessary implication, to remove the immunity from criminal prosecution 
which would ordinarily attach to acts performed by individuals in a public capacity. But the 
Torture Convention says nothing to remove the immunity of such individuals from civil 
process.  
72. The essence of the reasoning of the Court of Appeal in denying immunity to individuals 
who are alleged to have committed acts of torture is that torture cannot constitute an official act. 
It is so illegal that it must fall outside the scope of official activity.  
73. This argument is based upon judicial dicta; first, in the Pinochet litigation and secondly in a 
series of United States cases under ATCA. But before I come to these dicta, I will examine the 
proposition in principle.  
74. It has until now been generally assumed that the circumstances in which a state will be 
liable for the act of an official in international law mirror the circumstances in which the official 
will be immune in foreign domestic law. There is a logic in this assumption: if there is a remedy 
against the state before an international tribunal, there should not also be a remedy against the 
official himself in a domestic tribunal. The cases and other materials on state liability make it 
clear that the state is liable for acts done under colour of public authority, whether or not they 
are actually authorised or lawful under domestic or international law.  
75. So for example in Mallén v United States of America (1927) IV Reports of International 
Arbitral Awards 173, a US deputy constable in El Paso, Texas boarded a street car, showing his 
badge, beat up the Mexican consul and took him to the county jail. The assault was in pursuit of 
a private grudge but an international arbitration tribunal held that the United States was liable 
because the deputy constable had acted under colour of public authority.  
76. The International Law Commission is in the process of preparing a draft with a view to a 
UN treaty on the responsibility of states for intentionally wrongful acts. Article 4 of the 2001 
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draft provides that the conduct of any state organ shall be considered an act of that state under 
international law and that an organ includes a person or entity which has that status in 
accordance with the internal law of that state.  
In its commentary, the commission says: “It is irrelevant for this purpose that the person 
concerned may have had ulterior or improper motives or may be abusing public power. Where 
such a person acts in an apparently official capacity, or under colour of authority, the actions in 
question will be attributable to the State.”  
77. The commission went on to say that the distinction between unauthorised conduct of a state 
organ and purely private conduct had been “clearly drawn in international arbitration decisions” 
and referred to the Mallén case. Article 7 of the draft dealt specifically with the point: “The 
conduct of an organ of a state or of a person or entity empowered to exercise elements of the 
government authority shall be considered an act of the state under international law if the organ, 
person or entity acts in that capacity, even if it exceeds its authority or contravenes 
instructions.”  
78. It seems thus clear that a state will incur responsibility in international law if one of its 
officials, under colour of his authority, tortures a national of another state, even though the acts 
were unlawful and unauthorised. To hold that for the purposes of state immunity he was not 
acting in an official capacity would produce an asymmetry between the rules of liability and 
immunity.  
79. Furthermore, in the case of torture, there would be an even more striking asymmetry 
between the Torture Convention and the rules of immunity if it were to be held that the same act 
was official for the purposes of the definition of torture but not for the purposes of immunity. 
Lord Millett in Pinochet (No 3) [2000] 1 AC 147, 273 drew attention to this feature of the 
definition: “The very official or governmental character of the acts which is necessary to found 
a claim to immunity ratione materiae, and which still operates as a bar to the civil jurisdiction 
of national courts, was now to be the essential element which made the acts an international 
crime.”  
80. It was this feature which made Lord Millett conclude, at p 278, that the Torture Convention 
must, by necessary implication, have removed the immunity which would ordinarily attach to an 
act of official or governmental character: “In my opinion there was no immunity to be waived. 
The offence is one which could only be committed in circumstances which would normally give 
rise to the immunity. The international community had created an offence for which immunity 
ratione materiae could not possibly be available. International law cannot be supposed to have 
established a crime having the character of a jus cogens and at the same time to have provided 
an immunity which is coextensive with the obligation it seeks to impose.”  
81. In my opinion, this reasoning is unassailable. The reason why General Pinochet did not 
enjoy immunity ratione materiae was not because he was deemed not to have acted in an 
official capacity; that would have removed his acts from the Convention definition of torture. It 
was because, by necessary implication, international law had removed the immunity.  
82. In the Court of Appeal, Mance LJ met the charge of inconsistency by saying [2005] QB 
699, 742: “the requirement that the pain or suffering be inflicted by a public official does no 
more in my view than identify the author and the public context in which the author must be 
acting. It does not lend to the acts of torture themselves any official or governmental character 
or nature, or mean that it can in any way be regarded as an official function to inflict, or that an 
official can be regarded as representing the state in inflicting, such pain or suffering. Still less 
does it suggest that the official inflicting such pain or suffering can be afforded the cloak of 
state immunity.”  
83. I do not, with respect, find this answer satisfactory. The acts of torture are either official 
acts or they are not. The Torture Convention does not “lend” them an official character; they 
must be official to come within the Convention in the first place. And if they are official enough 
to come within the Convention, I cannot see why they are not official enough to attract 
immunity.  
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84. The notion that acts contrary to jus cogens cannot be official acts has not been well received 
by eminent writers on international law. Professor Antonio Cassese, who presided over the 
Appeals Chamber of the International Criminal Tribunal for the Former Yugoslavia, described it 
as “unsound and even preposterous”: see “When May Senior State Officials be Tried for 
International Crimes? Some Comments on the Congo v Belgium Case” (2002) 13 EJIL 853-875 
(hereafter “International Crimes”) at p 869, while Professor Andrea Gattini gave it short shrift in 
a footnote: see “War Crimes and State Immunity in the Ferrrini Decision” (2005) Journal of 
International Criminal Justice 224-242, at p 234 n 41 (“an argument which can be easily 
discarded”). More moderately, in a comment on the present case, Hazel Fox said that it was 
“directly contrary to current international law”: (2005) 121 LQR 353-359, at p 355.  
85. In principle, therefore, I would reject the argument that torture or some other contravention 
of a jus cogens cannot attract immunity ratione materiae because it cannot be an official act. I 
must now examine some of the dicta which have been relied upon in support.  
86. First, the dicta in the Pinochet litigation. In order to understand some of the passages in the 
judgments of the Law Lords, it is necessary to bear in mind that General Pinochet did not only 
claim immunity at common law by virtue of the official nature of his acts. He also claimed a 
special statutory immunity for former heads of state by virtue of section 20(1) of the SIA, which 
provides that “subject to…any necessary modifications” the Diplomatic Privileges Act 1964 
shall apply to a head of state as it applies to a head of a diplomatic mission.” The 1964 Act gave 
effect to the Vienna Convention on Diplomatic Relations (1961), article 39 of which provided 
that when the functions of a diplomat came to an end, immunity continued to subsist “with 
respect to acts performed … in the exercise of his functions as a member of the mission.” If one 
applied that article with the necessary modifications to a Head of State, it would (on the 
broadest possible construction) mean that immunity would continue to subsist with respects to 
acts performed in the exercise of his functions as head of state.  
87. Section 20(1) of the SIA therefore gave rise to the question of whether torturing people 
could be an exercise of the functions of a head of state, which is a very different question from 
whether it could be an official act for the purposes of common law immunity ratione personae. 
It is in this context that one must read some of the dicta on which the Court of Appeal relied.  
88. The judgments of the majority in Pinochet (No 1) [2000] 1 AC 61 concentrated almost 
entirely upon the question of whether General Pinochet was entitled to immunity under section 
20(1) of the SIA. Reliance upon ordinary immunity ratione materiae was summarily rejected on 
the ground that it was inconsistent with the universal jurisdiction over torture as an official act 
created (pursuant to the Torture Convention) by section 134 of the Criminal Justice Act 1988. It 
was in relation to article 39 of the Vienna Convention that Lord Nicholls of Birkenhead said (at 
p 109) that “torture of his own subjects, or of aliens, would not be regarded by international law 
as a function of a head of state”. Although it is true that Lord Steyn (at p 116) expressed some 
doubt about whether “what was allegedly done in secret in the torture chambers of Santiago” 
could be regarded as official acts, he founded his judgment upon the failure to satisfy the 
“further essential requirement” that the acts were part of the functions of a head of state.  
89. In Pinochet (No 3) [2000] 1 AC 147 the argument rather different. Lord Browne-Wilkinson 
appeared to assimilate the immunity under section 20(1) with common law immunity ratione 
materiae, expressed doubts as to whether torture was a “state function” but concluded that in 
any event the universal criminal liability created by the Torture Convention would be 
inconsistent with the existence of immunity ratione materiae. There are passages which can be 
read as saying that torture therefore cannot be an official act, but nothing to explain why, if that 
is the case, it satisfies the definition of torture in the Convention. His conclusion (at p 205) is 
simply that “continued immunity for ex-heads of state is inconsistent with the provisions of the 
Torture Convention”, which is consistent with Lord Millett’s view that, though the acts are 
official, the Convention lifts the immunity.  
90. Lord Goff of Chieveley formulated the argument against immunity (at p 213) with great 
clarity: “In broad terms I understand the argument to be that, since torture contrary to the 
Convention can only be committed by a public official or other person acting in an official 
capacity, and since it is in respect of the acts of these very persons that states can assert state 
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immunity ratione materiae, it would be inconsistent with the obligations of state parties under 
the Convention for them to be able to invoke state immunity ratione materiae in cases of torture 
contrary to the Convention.”  
91. Lord Goff went on to point out that since the Torture Convention did not expressly lift the 
immunity, the argument must be that it did so by necessary implication. He went on to reject the 
implication, but his formulation of the argument shows that he did not understand it as a claim 
that the same act could be official for the purposes of the Torture Convention and not official 
for the purposes of immunity.  
92. Lord Hope of Craighead said in terms (at p 242) that in principle the immunity ratione 
materiae protected all acts which the head of state has performed in the exercise of the functions 
of government. He was willing to allow only two exceptions under customary international law: 
“criminal acts which the head of state did under the colour of his authority as head of state but 
which were in reality for his own pleasure or benefit” and war crimes. I would respectfully 
doubt the first exception: if the act is done under colour of official authority, the purpose of 
personal gratification (as in the Mallén case) should be irrelevant. The second is well 
established. But Lord Hope doubted whether customary international law had brought torture 
within the second exception. It was the Torture Convention which had done so: see p 247.  
93. Lord Hutton concentrated on section 20 of the SIA and said, like Lords Nicholls and Steyn 
in Pinochet (No 1), that torture was not a function of a head of state. But he must have regarded 
it as an official act for the purposes of the common law ratione materiae rule, because he said, 
at p 264: “I consider that under international law Chile is responsible for acts of torture carried 
out by Senator Pinochet, but could claim state immunity if sued for damages for such acts in a 
court in the United Kingdom. Senator Pinochet could also claim immunity if sued in civil 
proceedings for damages….”  
94. Lord Saville of Newdigate clearly based his opinion on the proposition that the Torture 
Convention had removed the immunity ratione materiae and Lord Millett, as I have already 
noted, did the same. Lord Phillips of Worth Matravers likewise said (at p 290) that the 
Convention was “incompatible with the applicability of immunity ratione materiae” but (at p 
281) that in civil proceedings against General Pinochet for damages, the State of Chile could 
claim immunity on his behalf. In the Court of Appeal in this case Lord Phillips said that he had 
changed his mind on the latter point but I respectfully think that his first thoughts were correct.  
95. The respondents next rely on cases decided in the United States under ATCA. This Act, 
passed in 1789, confers jurisdiction upon Federal Courts in “all causes where an alien sues for a 
tort only [committed] in violation of…the law of nations”. There are dicta and some lower court 
decisions which support the view that, for the purposes of the act of state doctrine and the FSIA, 
torture cannot be an official act. For example, Filartiga v Pena-Irala (1980) 630 F 2d 876 
concerned the torture and killing of a Paraguayan citizen in Paraguay by a Paraguayan 
policeman who was served with process in New York. The court assumed jurisdiction under 
ATCA on the ground that torture was a tort contrary to the law of nations. There was no 
reference to the immunity of an “agency or instrumentality of a foreign state” under the FSIA 
and only a brief reference to the act of state doctrine, which the court said (at p 889) was “not 
before us on this appeal”. It was in this context that Kaufman J said: “We note in passing, 
however, that we doubt whether action by a state official in violation of the Constitution and 
laws of the Republic of Paraguay, and wholly unratified by that nation’s government, could 
properly be characterized as an act of state”.  
96. In re Estate of Ferdinand Marcos (1994) 25 F 3d 1467, in the US Court of Appeals (Ninth 
Circuit), was an application to strike out a claim for damages for torture and killing by ex-
President Marcos on the ground, inter alia, that he had been an agent or instrumentality of the 
state for the purposes of the FSIA. The court said (at pp 1470-1471) that for the purposes of the 
application, the claimants’ allegations must be taken as true, including the allegation that his 
actions were “taken without official mandate pursuant to his own authority”. The government of 
the Philippines made no claim to immunity. But the judgment does contain an extensive 
discussion of authorities which are said to support the proposition that unlawful or very 
unlawful acts cannot be official.  
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97. Xuncax v Gramajo (1995) 886 F Supp 162, a judgment of the US District Court for 
Massachusetts, was a judgment in default, the defendant (a former Guatemalan Minister of 
Defence) having been served with process while attending a course at Harvard and thereafter 
taken no part in the proceedings. Woodlock J followed cases in the Ninth Circuit such as In re 
Estate of Ferdinand Marcos and held, at p 175 that although immunity under the FSIA extended 
to an individual official of a foreign state acting in his official capacity: “an individual official 
of a foreign state is not entitled to immunity under the FSIA in an action brought against him for 
acts beyond the scope of his authority”. (See also, for a similar ruling, Cabiri v Assasie-Gyimah 
(1996) 921 F Supp 1189, a decision of a District Judge in the Second Circuit).  
98. The approval (or at any rate, lack of disapproval) of Filartiga v Pena-Irala 6630 F 2d 876 by 
the Supreme Court in Sosa v Alvarez-Machain (2004) 542 US 692 was solely concerned with 
the assumption of jurisdiction under the ATCA and not with any question of state immunity. In 
a concurring opinion, Breyer J speculated (at p 762) that international acceptance of universal 
criminal jurisdiction over certain criminal offences by state officials (as in Pinochet) may in due 
course lead to an acceptance of a similar tort jurisdiction. But there is no suggestion that this 
represents current international law.  
99. Although, as Professor Cassese says, the ATCA cases may be “meritorious” as “a practical 
expedient for circumventing the [FSIA]” (International Crimes, at p 869) and were, as I have 
noted, described by Judges Higgins, Kooijmans and Buergenthal in the Arrest Warrant case, at 
para 48, as a “unilateral exercise of the function of guardian of international values”, they are in 
my opinion contrary to customary international law and the Immunity Convention and not in 
accordance with the law of England.  
100. The Court of Appeal, having held that the English court had jurisdiction to entertain 
proceedings alleging torture against foreign officials, drew back from allowing the court to 
exercise that jurisdiction on ordinary principles. It recognised that such proceedings could create 
difficulties about both proof and enforcement and could cause difficulties with foreign 
governments. It therefore proposed that the power to allow service out of the jurisdiction or to 
stay proceedings on grounds of forum non conveniens should be exercised with due regard to 
the potential sensitivity of the subject-matter (the word “sensitive” appears six times in the 
concluding pages of the judgment).  
101. In my opinion this approach is inappropriate for questions of state immunity. As Lord 
Millett said in Holland v Lampen-Wolfe [2000] 1 WLR 1573, 1588, state immunity is not a 
“self-imposed restriction on the jurisdiction of its courts which the United Kingdom has chosen 
to adopt” and which it can, as a matter of discretion, relax or abandon. It is imposed by 
international law without any discrimination between one state and another. It would be 
invidious in the extreme for the judicial branch of government to have the power to decide that 
it will allow the investigation of allegations of torture against the officials of one foreign state 
but not against those of another. As Kingsmill Moore J said in a different but not wholly 
unrelated context, “safety lies only in universal rejection”: see Peter Buchanan Ltd v McVey 
[1955] AC 516, 529.  
102. I would therefore allow the appeal of the Kingdom and restore the order of Master 
Whitaker. I have had the advantage of reading in draft the speech of my noble and learned 
friend Lord Bingham of Cornhill, with which I agree.  

LORD RODGER OF EARLSFERRY  

My Lords,  
103. I have had the advantage of considering the complementary speeches of my noble and 
learned friends, Lord Bingham of Cornhill and Lord Hoffmann, in draft. I agree with them and 
there is nothing which I can usefully add. For the reason they give I would dispose of the 
appeals as they propose.  
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LORD WALKER OF GESTINGTHORPE  

My Lords,  
104. I have had the privilege of reading in draft the opinions of my noble and learned friends 
Lord Bingham of Cornhill and Lord Hoffmann. I am in full agreement with them, and I would 
dispose of the appeals in the way in which Lord Bingham proposes.  

LORD CARSWELL  

My Lords,  
105. I have had the advantage of reading in draft the opinions prepared by my noble and 
learned friends Lord Bingham of Cornhill and Lord Hoffmann. For the reasons which they give 
I too would dismiss Mr Jones’ appeal and allow the Kingdom’s appeal.  
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[omissis] 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

9. The ten applicants are all citizens of Serbia and Montenegro, which was known at the time of 
the events in question as the Federal Republic of Yugoslavia (“FRY”). 
The first two applicants, Dusan and Zoran Markovic, were born in 1924 and 1952 respectively, 
and apply to the Court on behalf of Dejan Markovic, deceased son of Dusan Markovic and 
brother of Zoran Markovic. 
The third and fourth applicants, Dusika and Vladimir Jontic, were born in 1948 and 1978 
respectively, and apply to the Court on behalf of Slobodan Jontic, deceased husband of Dusika 
Jontic and father of Vladimir Jontic. 
The fifth applicant, Draga Jankovic, was born in 1947 and applies to the Court on behalf of her 
deceased husband, Milovan Jankovic. 
The sixth and seventh applicants, Mirjana and Slavica Stevanovic, were born in 1945 and 1974 
respectively, and apply to the Court on behalf of Slavisa Stevanovic, deceased son of Mirjana 
Stevanovic and brother of Slavica Stevanovic. 
The eighth, ninth and tenth applicants, Milena, Obrad and Dejan Dragojevic, were born in 1953, 
1946 and 1975 respectively, and apply to the Court on behalf of Dragorad Dragojevic, deceased 
son of Milena and Obrad Dragojevic and brother of Dejan Dragojevic. 
10. The applicants lodged the present application to complain about the outcome of an action in 
damages which they had brought in the Italian courts in respect of an air strike against the FRY. 

A. Background and the bombing of Radio-Televizije Srbije (RTS) 

11. The facts of the case relate to the same events as those considered by the Court in its 
decision in the case of Banković and Others v. Belgium and 16 Other Contracting States (dec) 
[GC] no. 52207/99, ECHR 2001-XII). The facts in that case were summarised as follows: 
“The conflict in Kosovo between Serbian and Kosovar Albanian forces during 1998 and 1999 is 
well documented. Against the background of the escalating conflict, together with the growing 
concerns and unsuccessful diplomatic initiatives of the international community, the six-nation 
Contact Group (established in 1992 by the London Conference) met and agreed to convene 
negotiations between the parties to the conflict. 
On 30 January 1999, and following a decision of its North Atlantic Council (NAC), the North 
Atlantic Treaty Organisation (NATO) announced air strikes on the territory of the FRY in the 
case of non-compliance with the demands of the international community. Negotiations 
consequently took place between the parties to the conflict from 6 to 23 February 1999 in 
Rambouillet and from 15 to 18 March 1999 in Paris. The resulting proposed peace agreement 
was signed by the Kosovar Albanian delegation but not by the Serbian delegation. 
Considering that all efforts to achieve a negotiated political solution to the Kosovo crisis had 
failed, the NAC decided on, and on 23 March 1999 the Secretary General of NATO announced, 
the beginning of air strikes (Operation Allied Force) against the FRY. The air strikes lasted 
from 24 March to 8 June 1999. 
Three television channels and four radio stations operated from the RTS facilities in Belgrade. 
The main production facilities were housed in three buildings at Takovska Street. The master 
control room was housed on the first floor of one of the buildings and was staffed mainly by 
technical staff. 
On 23 April 1999, just after 2 a.m. approximately, one of the RTS buildings at Takovska Street 
was hit by a missile launched from a NATO forces’ aircraft. Two of the four floors of the 
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building collapsed and the master control room was destroyed. ... Twenty-four targets were hit 
in the FRY that night, including three in Belgrade.” 
12. The partial collapse of the RTS building caused the deaths of sixteen people, including the 
five relatives of the applicants. 

B. Civil proceedings in the Rome District Court 

13. On 31 May 2000 the first four applicants brought an action in damages in the Rome District 
Court under Article 2043 of the Italian Civil Code. The other six applicants applied to be joined 
to the proceedings on 3 November 2000. 
14. The applicants believed that civil liability for the deaths of their relatives lay with the Italian 
Prime Minister’s Office and Ministry of Defence and with the Command of NATO’s Allied 
Forces in Southern Europe (“AFSOUTH”). 
They argued that the Italian courts had jurisdiction to hear the case. In particular, on the basis of 
the wording of Article 6 of the Italian Criminal Code, they submitted that the unlawful act that 
had caused the alleged damage should be regarded as having been committed in Italy inasmuch 
as the military action had been organised on Italian territory and part of it had taken place there. 
They based this argument on the extent of Italy’s commitment – involving substantial political 
and logistical support – to the military mission in question. Specifically, Italy, unlike other 
NATO members, had provided the air bases from which the aircraft that had bombed Belgrade 
and the RTS had taken off. They also relied in support of their claim on Article 174 of the 
Military Criminal Code applicable in Wartime and on the London Convention of 1951 and the 
Protocol No. I Additional to the Geneva Convention. 
15. The defendants argued that the Italian courts had no jurisdiction to hear the case. The 
proceedings against AFSOUTH were discontinued by the applicants. 
16. The Prime Minister’s Office and the Ministry of Defence subsequently sought a preliminary 
ruling from the Court of Cassation on the question of jurisdiction (regolamento preventivo di 
giurisdizione) under Article 41 of the Italian Code of Civil Procedure. 
17. In written submissions dated 16 November 2001, Assistant Principal State Counsel at the 
Court of Cassation argued that the application for a preliminary ruling should be declared 
inadmissible as it concerned the merits of the claim, not the issue of jurisdiction. He stated as 
follows: 
“The governmental bodies defending this claim have requested a preliminary ruling on the issue 
of jurisdiction; they argue that: 
(a) since the action is brought against the Italian State as a specific (unitary) subject of 
international law for acts performed in the exercise of State authority (iure imperii), it cannot be 
brought in the Italian courts; 
(b) paragraph 5 of Article VIII of the London Convention of 19 June 1951, which Italy ratified 
by Law no. 1335 of 1955, does not provide any basis for the action either, as it applies to 
damage caused in the receiving State. 
The Government seek to show through this jurisdictional issue that the Italian legal system does 
not contain any provision or principle capable of providing a basis for the alleged personal right 
[diritto soggettivo perfetto] or of guaranteeing it in the abstract. 
Accordingly, the position is that: 
(a) the Government argue that the Italian State cannot be held liable for acts carried out in the 
exercise of its imperium; 
(b) in addition, they deny that the said London Convention can be used to determine the place 
where the acts which caused the alleged damage took place (it is not by accident that the 
applicant has cited the provisions of the Criminal Code referring to the place where the offence 
was committed). 
It follows that the questions thus raised go to the merits, not to the issue of jurisdiction (see 
judgment no. 903 of the Court of Cassation, sitting as a full court, dated 17 December 1999). 



 

 - 90 - 

For these reasons, the Court of Cassation, sitting as a full court, is asked to declare the 
application inadmissible, with all the consequences which that entails in law.” 
18. In a ruling (no. 8157) of 8 February 2002, which was lodged with the registry on 5 June 
2002 and conveyed to the applicants on 11 June 2002, the Court of Cassation, sitting as a full 
court (Sezioni Unite), found that the Italian courts had no jurisdiction. It reasoned as follows: 
“2. The claim seeks to impute liability to the Italian State on the basis of an act of war, in 
particular the conduct of hostilities through aerial warfare. The choice of the means that will be 
used to conduct hostilities is an act of government. These are acts through which political 
functions are performed and the Constitution provides for them to be assigned to a 
constitutional body. The nature of such functions precludes any claim to a protected interest in 
relation thereto, so that the acts by which they are carried out may or may not have a specific 
content – see the judgments of the full court dated 12 July 1968 (no. 2452), 17 October 1980 
(no. 5583) and 8 January 1993 (no. 124). With respect to acts of this type, no court has the 
power to review the manner in which the function was performed. 
3. While the purpose of the provisions of international agreements governing the conduct of 
hostilities – the Protocol Additional to the Geneva Convention (Articles 35.2, 48, 49, 51, 52 and 
57) and the European Convention on Human Rights (Articles 2 and 15 § 2) – is to protect 
civilians in the event of attack, they are rules of international law, and so also regulate relations 
between States. 
These same treaties lay down the procedure for finding a violation and the sanctions in the event 
of liability (Article 91 of the Protocols and Article 41 of the Convention); they also designate 
the international courts and tribunals with jurisdiction to make such a finding. 
However, the legislation implementing these rules in the Italian State does not contain any 
express provision enabling injured parties to seek reparation from the State for damage 
sustained as a result of a violation of the rules of international law. 
The notion that provisions to that effect may implicitly have been introduced into the system 
through the implementation of rules of international law is at odds with the converse principle 
that has been mentioned which holds that protected individual interests are no bar to carrying 
out functions of a political nature. 
Indeed, in order to enable reparation to be provided in the domestic system for loss sustained as 
a result of a violation of the ‘reasonable-time’ requirement under Article 6 of the Convention on 
Human Rights, [the State] introduced appropriate legislation (Law no. 89 of 24 March 2001). 
4. No entitlement to a review of the Government’s decision concerning the conduct of hostilities 
with respect to the NATO aerial operations against the Federal Republic of Yugoslavia can be 
found in the London Convention of 1951. 
The fact that the aircraft used to bomb the Belgrade radio and television station were able to use 
bases situated on Italian territory constitutes but one element of the highly complex operation 
whose lawfulness it is sought to review and is not therefore relevant to the application of the 
rule laid down in paragraph 5 of Article VIII of the Convention, which on the contrary 
presupposes the commission of an act that is amenable to review.” 
9. The Court of Cassation’s ruling brought to an end, ipso jure, the proceedings in the Rome 
District Court. 

II. RELEVANT DOMESTIC LAW AND PRACTICE 

20. The relevant provisions of the Italian Constitution are as follows: 
Article 10 § 1 
“The Italian legal system shall comply with the generally recognised rules of international law. 
...” 
Article 24 § 1 
“Everyone may bring legal proceedings to protect his or her rights and legitimate interests. 
...” 
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Article 28 
“Civil servants, other agents of the State and public entities shall be directly responsible, in 
accordance with the criminal, civil and administrative law, for acts committed in breach of 
rights. In connection with such acts, civil liability shall extend to the State and public entities. 
...” 
Article 113 
“Judicial protection of rights and legitimate interests in the ordinary and administrative courts 
shall always lie against acts of the public administrative authorities. 
It may not be excluded or limited to extraordinary remedies or specific categories of act. 
The law shall specify which judicial bodies are empowered to set aside acts of the public 
authorities, in what cases and with what effects.” 
21. Article 31 of Royal Decree no. 1024 of 26 June 1924 provides: 
“No appeal to the Consiglio di Stato, sitting in its judicial capacity, shall lie against acts or 
decisions of the Government which involve the exercise of political power.” 
22. Article 2043 of the Civil Code provides: 
“Any unlawful act which causes damage to another will render the perpetrator liable in damages 
under the civil law.” 
23. Article 41 of the Code of Civil Procedure, which deals with the issue of jurisdiction, 
provides: 
“For so long as there has been no determination of the merits of the proceedings at first 
instance, any party may seek a ruling on a question of jurisdiction under Article 37 from the 
Court of Cassation, sitting as a full court. ...” 
Article 37 of the Code of Civil Procedure provides: 
“A ruling that an ordinary court has no jurisdiction because the case concerns a public authority 
or is within the province of a special court may be made at any time and at any level of 
jurisdiction, including by the court of its own motion.” 
24. The relevant provisions of the Criminal Code provide: 
Article 6 
“Anyone who commits an offence on the territory of the State shall be punished in accordance 
with Italian law. 
The offence will be regarded as having been committed on the territory of the State if all or part 
of the act or omission at the origin of the offence or all or some of the consequences of such act 
or omission occurred there.” 
Article 185 
“Restitution and compensation for damage. 
The commission of an offence shall give rise to an obligation of restitution under the civil law 
[Articles 2043 et seq. of the Civil Code]. 
Any offence that causes pecuniary damage [Article 2056 of the Civil Code] or non-pecuniary 
damage [Article 2059 of the Civil Code] shall impose an obligation on the perpetrator and those 
accountable for his or her actions under the civil law [Article 2047 of the Civil Code] to make 
reparation.” 
25. Article 174 of the Wartime Military Criminal Code reads as follows: 
“A commanding officer of a military force who, in order to inflict damage on the enemy, orders 
or authorises the use of a means or method of warfare that is prohibited by law or by 
international treaty or which is in any event contrary to the military code of honour shall be 
liable on conviction to a minimum of five-years’ imprisonment unless the act concerned is a 
criminal offence under a specific statutory provision. 
If the act results in a massacre, the minimum term of imprisonment shall be ten years.” 
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26. In a judgment of 10 July 1992 (no. 124/1993), the Court of Cassation, sitting as a full court, 
established the rule that the courts had no jurisdiction to hear cases against the authorities 
relating to political acts. 
A trade union had brought an action against the Prime Minister, the Civil Service Ministry and 
the Ministry of State Education on the ground that the Government had failed to comply with 
their undertakings. The Court of Cassation noted, inter alia, that such a failure could only 
engage the Government’s political responsibility, but could not create a right. It ruled that the 
courts had no jurisdiction to hear the case after formulating the following principle: 
“Legislative action is a political act since it is the standard means of performing political and 
governmental functions. The governmental authority’s conduct in the present case was not, 
therefore, capable in law of causing individuals damage (whether to their personal rights or to 
their legitimate interests); it consequently escapes all judicial scrutiny.” 
27. The Italian courts had in fact already examined this question in a number of earlier cases 
and had ruled that, as they were political in nature, the following acts escaped the scrutiny of the 
domestic courts: 
(i) a waiver of the right to exercise jurisdiction under Article VII of the Agreement of 1951 
between the Parties to the North Atlantic Treaty regarding the Status of their Forces (Court of 
Cassation, Third Criminal Division, 21 March 1962 no. 1645, Kinardi and Others, Giust. Pen. 
[Criminal Justice], 1963, III, 80); 
(ii) the assignment of property belonging to Italian nationals under the London Convention of 
1951 (Court of Cassation, sitting as a full court, 12 July 1968, no. 2452, De Langlade v. the 
Treasury, Rivista diritto internazionale [International Law Review], 1969, 583); 
(iii) a Transport Ministry decree suspending permission to transport goods to Austria (Rome 
District Court, 18 May 1993, Soc. S. and C. Transp. GmbH v. Ministry of Transport, Rivista 
diritto internazionale privato e processuale [Review of Private International Law and 
Procedure], 1995, 755); 
(iv) a decision by the Ministry of Employment appointing employees’ representatives as 
delegates to the International Labour Organisation (Latium Regional Administrative Court, 20 
August 1976, no. 492, CISNAL v. Ministry of Employment and Ministry of Foreign Affairs, 
Italian Yearbook of International Law, 1978-79, 184); 
(v) a declaration of war and treaty provisions relating to compensation for war damage (Lazio 
Regional Administrative Court (I), 28 January 1985, no. 106, Pestalozza v. the Treasury, Trib. 
Amm. Reg. [Regional Administrative Court Review], 1985, 381). 
28. The full court of the Court of Cassation delivered a further judgment (no. 5044) on 11 
March 2004. It concerned the jurisdiction of the Italian civil courts to hear claims for 
compensation for damage sustained by a person who had been captured by the German military 
in 1944 and deported to work for German industry. Germany had pleaded State immunity and 
the courts of first instance and appeal had held that they had no jurisdiction to make an order 
against it. The Court of Cassation carried out a very extensive examination of the international 
treaties on international crime, imprescriptibility, the international responsibility of States, 
immunity from jurisdiction and of the case-law of various international tribunals. In holding that 
the immunity plea failed and the Italian courts had to decide the claim, it stated inter alia: 
“... In a decision no. 8157 of 5 June 2002, this full court did indeed rule that acts performed by 
the State in the conduct of hostilities escape all scrutiny by the courts, as they are acts through 
which ‘political’ functions are carried out. The nature of the these functions ‘precludes any 
claim to a protected interest in respect thereto, so that there may or may not be a specific content 
to the acts through which they are performed’. Pursuant to this principle, the Italian courts were 
held to have no jurisdiction to hear a claim against the Italian Prime Minister’s Office and the 
Italian Ministry of Defence for compensation for the destruction of a non-military objective 
during NATO air strikes against the Federal Republic of Yugoslavia or for the resultant civilian 
deaths. It is readily apparent, however, firstly, that the fact that the court cannot contest the 
manner in which the actions of the supreme head of the res publica are conducted does not 
prevent it from finding that a criminal offence has been committed or that there is related 
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liability under the criminal or civil law (Articles 90 and 96 of the Constitution; section 15 of 
Constitutional Act no. 1 of 1953; section 30 of Law no. 20 of 1962); secondly, by virtue of the 
principle of adaptation established by Article 10 § 1 of the Constitution, the ‘generally 
recognised’ principles of international law which govern the fundamental values constituted by 
the freedom and dignity of the human being and characterise the most serious assaults upon the 
integrity of those values as ‘international crimes’ have ‘automatically’ been integrated into our 
system and are entirely apt for use as a standard whereby the injustice of damage caused to 
others by intentional or negligent ‘acts’ may be gauged. It is evident, therefore, that the 
principles referred to in this decision cannot be taken into consideration in the instant case. ... 
9.1 Granting immunity from jurisdiction to States who have been guilty of such wrongdoing is 
in manifest contradiction with the aforementioned normative rules because it constitutes an 
obstacle to the defence of values whose protection, like these norms and principles, must on the 
contrary be considered essential for the entire international community, even to the point of 
justifying forms of mandatory response in the most serious cases. Nor is there any doubt that the 
antinomy must be resolved by giving priority to the highest ranking norms, as the judges in the 
minority (eight to nine) stated in their dissenting opinion appended to the Al-Adsani judgment 
[Al-Adsani v. the United Kingdom [GC], no. 25763/97, ECHR 2001-XI], by precluding in such 
cases any claim by the State to immunity from suit in the foreign courts.” 
29. In 1993 the Italian Government decided to send a military expeditionary force to Somalia to 
perform peacekeeping operations. After the expeditionary force had returned to Italy, it was 
discovered that some of its members had engaged in the torture of Somali prisoners. Two 
members of the expedition were charged and given prison sentences. They were also ordered to 
pay compensation to the civil party. In judgment no. 28154 of 7 March 2002, the text of which 
was lodged with the registry on 10 July 2002, the Rome Civil Court ordered another Italian 
serviceman and the Ministry of Defence to make reparation for the damage sustained by the 
relatives of a civilian whom the serviceman had killed unlawfully. 

III. OTHER RELEVANT PROVISIONS 

30. The applicants relied in the domestic courts on Protocol No. I Additional of 8 June 1977 to 
the Geneva Conventions of 12 August 1949, relating to the Protection of Victims of 
International Armed Conflicts. The Protocol, which Italy ratified through Law no. 672 of 
11 December 1985, contains, inter alia, the following provisions: 
Article 35 – Basic rules 
“1. In any armed conflict, the right of the Parties to the conflict to choose methods or means of 
warfare is not unlimited. 
2. It is prohibited to employ weapons, projectiles and material and methods of warfare of a 
nature to cause superfluous injury or unnecessary suffering. 
3. It is prohibited to employ methods or means of warfare which are intended, or may be 
expected, to cause widespread, long-term and severe damage to the natural environment.” 
Article 48 – Basic rule 
“In order to ensure respect for and protection of the civilian population and civilian objects, the 
Parties to the conflict shall at all times distinguish between the civilian population and 
combatants and between civilian objects and military objectives and accordingly shall direct 
their operations only against military objectives.” 
Article 49 – Definition of attacks and scope of application 
“‘Attacks’ means acts of violence against the adversary, whether in offence or in defence. 
2. The provisions of this Protocol with respect to attacks apply to all attacks in whatever 
territory conducted, including the national territory belonging to a Party to the conflict but under 
the control of an adverse Party. 
3. The provisions of this section apply to any land, air or sea warfare which may affect the 
civilian population, individual civilians or civilian objects on land. They further apply to all 
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attacks from the sea or from the air against objectives on land but do not otherwise affect the 
rules of international law applicable in armed conflict at sea or in the air. 
4. The provisions of this section are additional to the rules concerning humanitarian protection 
contained in the Fourth Convention, particularly in part II thereof, and in other international 
agreements binding upon the High Contracting Parties, as well as to other rules of international 
law relating to the protection of civilians and civilian objects on land, at sea or in the air against 
the effects of hostilities.” 
Article 51 – Protection of the civilian population 
“1. The civilian population and individual civilians shall enjoy general protection against 
dangers arising from military operations. To give effect to this protection, the following rules, 
which are additional to other applicable rules of international law, shall be observed in all 
circumstances. 
2. The civilian population as such, as well as individual civilians, shall not be the object of 
attack. Acts or threats of violence the primary purpose of which is to spread terror among the 
civilian population are prohibited. 
3. Civilians shall enjoy the protection afforded by this section, unless and for such time as they 
take a direct part in hostilities. 
4. Indiscriminate attacks are prohibited. Indiscriminate attacks are: 
(a) those which are not directed at a specific military objective; 
(b) those which employ a method or means of combat which cannot be directed at a specific 
military objective; or 
(c) those which employ a method or means of combat the effects of which cannot be limited as 
required by this Protocol; 
and consequently, in each such case, are of a nature to strike military objectives and civilians or 
civilian objects without distinction. 
5. Among others, the following types of attacks are to be considered as indiscriminate: 
(a) an attack by bombardment by any methods or means which treats as a single military 
objective a number of clearly separated and distinct military objectives located in a city, town, 
village or other area containing a similar concentration of civilians or civilian objects; 
and 
(b) an attack which may be expected to cause incidental loss of civilian life, injury to civilians, 
damage to civilian objects, or a combination thereof, which would be excessive in relation to the 
concrete and direct military advantage anticipated. 
6. Attacks against the civilian population or civilians by way of reprisals are prohibited. 
7. The presence or movements of the civilian population or individual civilians shall not be used 
to render certain points or areas immune from military operations, in particular in attempts to 
shield military objectives from attacks or to shield, favour or impede military operations. The 
Parties to the conflict shall not direct the movement of the civilian population or individual 
civilians in order to attempt to shield military objectives from attacks or to shield military 
operations. 
8. Any violation of these prohibitions shall not release the Parties to the conflict from their legal 
obligations with respect to the civilian population and civilians, including the obligation to take 
the precautionary measures provided for in Article 57.” 
Article 52 – General Protection of civilian objects 
“1. Civilian objects shall not be the object of attack or of reprisals. Civilian objects are all 
objects which are not military objectives as defined in paragraph 2. 
2. Attacks shall be limited strictly to military objectives. In so far as objects are concerned, 
military objectives are limited to those objects which by their nature, location, purpose or use 
make an effective contribution to military action and whose total or partial destruction, capture 
or neutralization, in the circumstances ruling at the time, offers a definite military advantage. 
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3. In case of doubt whether an object which is normally dedicated to civilian purposes, such as a 
place of worship, a house or other dwelling or a school, is being used to make an effective 
contribution to military action, it shall be presumed not to be so used.” 
Article 57 – Precautions in attack 
“1. In the conduct of military operations, constant care shall be taken to spare the civilian 
population, civilians and civilian objects. 
2. With respect to attacks, the following precautions shall be taken: 
(a) those who plan or decide upon an attack shall: 
(i) do everything feasible to verify that the objectives to be attacked are neither civilians nor 
civilian objects and are not subject to special protection but are military objectives within the 
meaning of paragraph 2 of Article 52 and that it is not prohibited by the provisions of this 
Protocol to attack them; 
(ii) take all feasible precautions in the choice of means and methods of attack with a view to 
avoiding, and in any event to minimizing, incidental loss or civilian life, injury to civilians and 
damage to civilian objects; 
(iii) refrain from deciding to launch any attack which may be expected to cause incidental loss 
of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which 
would be excessive in relation to the concrete and direct military advantage anticipated; 
(b) an attack shall be cancelled or suspended if it becomes apparent that the objective is not a 
military one or is subject to special protection or that the attack may be expected to cause 
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination 
thereof, which would be excessive in relation to the concrete and direct military advantage 
anticipated; 
(c) effective advance warning shall be given of attacks which may affect the civilian population, 
unless circumstances do not permit. 
3. When a choice is possible between several military objectives for obtaining a similar military 
advantage, the objective to be selected shall be that the attack on which may be expected to 
cause the least danger to civilian lives and to civilian objects. 
4. In the conduct of military operations at sea or in the air, each Party to the conflict shall, in 
conformity with its rights and duties under the rules of international law applicable in armed 
conflict, take all reasonable precautions to avoid losses of civilian lives and damage to civilian 
objects. 
5. No provision of this article may be construed as authorizing any attacks against the civilian 
population, civilians or civilian objects.” 
Article 91 – Responsibility 
“A Party to the conflict which violates the provisions of the Conventions or of this Protocol 
shall, if the case demands, be liable to pay compensation. It shall be responsible for all acts 
committed by persons forming part of its armed forces.” 
31. The applicants also relied in the domestic courts on paragraph 5 of Article VIII of the 
London Convention of 19 June 1951 between the Parties to the North Atlantic Treaty regarding 
the Status of their Forces1, which Italy ratified through Law no.1335 of 1955. 
Article I defines certain terms as follows: 
“... 
(d) ‘sending State’ means the Contracting Party to which the force belongs; 
(e) ‘receiving State’ means the Contracting Party in the territory of which the force or civilian 
component is located, whether it be stationed there or passing in transit; ...” 
Article VIII provides, inter alia: 
“... 

                                                 
1. Serbia is not a party to this Treaty 
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5. Claims (other than contractual claims and those to which paragraphs 6 or 7 of this Article 
apply) arising out of acts or omissions of members of a force or civilian component done in the 
performance of official duty, or out of any other act, omission or occurrence for which a force 
or civilian component is legally responsible, and causing damage in the territory of the receiving 
State to third parties, other than any of the Contracting Parties, shall be dealt with by the 
receiving State in accordance with the following provisions: 
(a) Claims shall be filed, considered and settled or adjudicated in accordance with the laws and 
regulations of the receiving State with respect to claims arising from the activities of its own 
armed forces. 
(b) The receiving State may settle any such claims, and payment of the amount agreed upon or 
determinated by adjudication shall be made by the receiving State in its currency. 
(c) Such payment, whether made pursuant to a settlement or to adjudication of the case by a 
competent tribunal of the receiving State, or the final adjudication by such a tribunal denying 
payment, shall be binding and conclusive upon the Contracting Parties. 
(d) Every claim paid by the receiving State shall be communicated to the sending States 
concerned together with full particulars and a proposed distribution in conformity with sub-
paragraphs e. (i), (ii) and (iii) below. In default of a reply within two months, the proposed 
distribution shall be regarded as accepted. 
(e) The cost incurred in satisfying claims pursuant to the preceding sub-paragraphs and para. 2 
of this Article shall be distributed between the Contracting Parties, as follows: 
(i) Where one sending State alone is responsible, the amount awarded or adjudged shall be 
distributed in the proportion of 25 per cent. chargeable to the receiving State and 75 per cent. 
chargeable to the sending State. 
(ii) Where more than one State is responsible for the damage, the amount awarded or adjudged 
shall be distributed equally among them: however, if the receiving State is not one of the States 
responsible, its contribution shall be half that of each of the sending States. 
(iii) Where the damage was caused by the armed services of the Contracting Parties and it is not 
possible to attribute it specifically to one or more of those armed services, the amount awarded 
or adjudged shall be distributed equally among the Contracting Parties concerned: however, if 
the receiving State is not one of the States by whose armed services the damage was caused, its 
contribution shall be half that of each of the sending States concerned. 
(iv) Every half-year, a statement of the sums paid by the receiving State in the course of the 
half-yearly period in respect of every case regarding which the proposed distribution on a 
percentage basis has been accepted, shall be sent to the sending States concerned, together with 
a request for reimbursement. Such reimbursement shall be made within the shortest possible 
time, in the currency of the receiving State. 
(f) In cases where the application of the provisions of sub-paragraphs b. and e. of this paragraph 
would cause a Contracting Party serious hardship, it may request the North Atlantic Council to 
arrange a settlement of a different nature. 
(g) A member of a force or civilian component shall not be subject to any proceedings for the 
enforcement of any judgment given against him in the receiving State in a matter arising from 
the performance of his official duties. 
(h) Except in so far as sub-paragraph e. of this paragraph applies to claims covered by paragraph 
2 of this Article, the provisions of this paragraph shall not apply to any claim arising out of or in 
connexion with the navigation or operation of a ship or the loading, carriage, or discharge of a 
cargo, other than claims for death or personal injury to which paragraph 4 of this Article does 
not apply. 
6. Claims against members of a force or civilian component arising out of tortious acts or 
omissions in the receiving State not done in the performance of official duty shall be dealt with 
in the following manner: 
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(a) The authorities of the receiving State shall consider the claim and assess compensation to the 
claimant in a fair and just manner, taking into account all the circumstances of the case, 
including the conduct of the injured person, and shall prepare a report on the matter. 
(b) The report shall be delivered to the authorities of the sending State, who shall then decide 
without delay whether they will offer an ex gratia payment, and if so, of what amount. 
(c) If an offer of ex gratia payment is made, and accepted by the claimant in full satisfaction of 
his claim, the authorities of the sending State shall make the payment themselves and inform the 
authorities of the receiving State of their decision and of the sum paid. 
(d) Nothing in this paragraph shall affect the jurisdiction of the courts of the receiving State to 
entertain an action against a member of a force or of a civilian component unless and until there 
has been payment in full satisfaction of the claim. 
7. Claims arising out of the unauthorized use of any vehicle of the armed services of a sending 
State shall be dealt with in accordance with paragraph 6 of this Article, except in so far as the 
force or civilian component is legally responsible. 
8. If a dispute arises as to whether a tortious act or omission of a member of a force or civilian 
component was done in the performance of official duty or as to whether the use of any vehicle 
of the armed services of a sending State was unauthorized, the question shall be submitted to an 
arbitrator appointed in accordance with paragraph 2 b. of this Article, whose decision on this 
point shall be final and conclusive. 
9. The sending State shall not claim immunity from the jurisdiction of the courts of the 
receiving State for members of a force or civilian component in respect of the civil jurisdiction 
of the courts of the receiving State except to the extent provided in paragraph 5 g. of this 
Article. 
10. The authorities of the sending State and of the receiving State shall co-operate in the 
procurement of evidence for a fair hearing and disposal of claims in regard to which the 
Contracting Parties are concerned. ...” 

THE LAW  

I. ADMISSIBILITY OF THE APPLICATION 

A. Objection of failure to exhaust domestic remedies 

32. The respondent Government pointed out that in the six months following the Court of 
Cassation’s judgment, which dealt with the question of jurisdiction only in respect of the Italian 
State, not in respect of NATO or AFSOUTH, the applicants had not resumed the proceedings 
against NATO. In their submission, this reflected a lack of interest on the applicants’ part and 
constituted, albeit indirectly, a failure to exhaust the domestic remedies available to them under 
Italian law. The respondent Government added at the hearing that the applicants’ claim was 
based on provisions which, while of relevance to instituting criminal proceedings, could not 
validly be relied upon in the civil courts and they noted that the applicants had been unable to 
produce any example of a case in which a claim such as theirs had been successfully pleaded. 
33. The applicants said that they had made a joint and several claim for reparation from the 
Italian State and NATO. However, after NATO claimed immunity in respect of its headquarters, 
they had withdrawn their claim against it with its consent. The action against NATO had 
therefore been finally extinguished. This had not, however, affected the action against the 
Italian State. The applicants pointed out that the respondent Government’s argument was 
illogical in that it required the applicants to pursue proceedings in the national courts when, 
according to the respondent Government’s own case, they had no right they could validly assert 
there. 
34. The Court notes that in the Banković and Others v. Belgium and 16 Other Contracting 
States case ((dec.) [GC], no. 52207/99, ECHR 2001-XII), which was based on the same facts as 
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the present application save that the applicants in that case did not bring an action in the Italian 
courts, the Italian Government pleaded a failure to exhaust domestic remedies and actually cited 
the Markovic case as proof of the existence of a remedy. The applicants in the instant case made 
use of the remedy and pursued the proceedings which, in their view, had the greatest prospect of 
success as far as they could after NATO claimed immunity from the jurisdiction of the national 
courts. 
35. It is incumbent on the Government claiming non-exhaustion to satisfy the Court that the 
remedy was an effective one available in theory and in practice at the relevant time, that is to 
say, that it was accessible, was capable of providing redress in respect of the applicant’s 
complaints and offered reasonable prospects of success (Sejdovic v. Italy [GC], no. 56581/00, § 
46, ECHR 2006 ...). 
The respondent Government have not provided any concrete example of a civil action being 
successfully brought against NATO. The Court does not, therefore, find convincing their 
argument that resuming the proceedings against NATO would have had offered better prospects 
of success than the proceedings against the Italian State. 
36. In these circumstances, the application cannot be dismissed for failure to exhaust domestic 
remedies within the meaning of Article 35 § 1 of the Convention. 

B. Whether the applicants came within the “jurisdiction” of the respondent State within the 
meaning of Article 1 of the Convention 

1. The respondent Government’s submissions 

37. The respondent Government submitted that the application was inadmissible as it was 
incompatible with the provisions of the Convention. With reference to the Article 6 complaint, 
they invited the Court to adopt the reasoning it had applied in the Banković and Others case 
when declaring the complaints concerning the essential rights guaranteed by the Convention 
inadmissible ratione loci. 
38. The reference to Article 1 in the questions that had been put to the parties by the Court and 
the connection that undoubtedly existed with the Article 6 issue indicated that the Court 
considered the relevant question to be whether a right of access to the courts to assert a 
Convention right as opposed to an ordinary civil right existed in the present case. A person who 
was not within the national jurisdiction had no right of access to a remedy that would enable 
him or her to claim reparation for loss from the authorities of the State concerned. If a State had 
no liability for acts committed outside its territory, it could hardly be criticised for declining to 
accept an application complaining of the consequences of such acts. The respondent 
Government therefore submitted that, even though – in contrast to the applicants in the 
Banković and Others case – the applicants in the present case had brought themselves within the 
ambit of the State’s jurisdiction by lodging a claim with the authorities for reparation for their 
losses, their application, like that in Banković, had to be considered as a whole and all the 
complaints, including those under Article 6, declared inadmissible. 
39. The respondent Government further noted that an analysis of NATO’s decision-making 
system did not reveal any participation by Italy in the choice of the various targets and that all 
the military operations had been carried out in compliance with the rules of international 
humanitarian law. In those circumstances, it was very hard to establish any joint liability on the 
part of Italy. Accordingly, there was no jurisdictional link between the applicants and the Italian 
State. 
40. In the respondent Government’s submission, it would be absurd in a case in which no 
obligation to protect a substantive right arose to hold that there was an obligation to protect the 
corresponding procedural right, that is to say, to afford a means of asserting that same 
substantive right in the national courts. 
41. The respondent Government also raised the same objections as in the Banković and Others 
case with regard to the individual responsibility of States for acts committed by an international 
organisation of which they were members, observing that it would be illogical to hold the State 
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– which was not responsible for the acts of international organisations of which it was a member 
– accountable under the Convention for not taking domestic measures to remedy the 
consequences of those acts. They submitted that the application should therefore be declared 
inadmissible as being incompatible ratione materiae with the provisions of the Convention. 

2. The applicants’ submissions 

42. The applicants referred to the respondent Government’s objection in the Banković and 
Others case of a failure to exhaust domestic remedies. They submitted that it amounted to an 
acknowledgement, at least as regards the domestic legal order, that they were within the 
jurisdiction of the national courts. They added that Assistant Principal State Counsel at the 
Court of Cassation shared that view as, in his written submissions, he had argued that the lack of 
jurisdiction defence raised by the Prime Minister’s Office should be dismissed. 
43. The applicants went on to say that in the case of Banković and Others there had been no 
prior referral to the national courts. They argued that that difference sufficed to show that they 
were indisputably within the jurisdiction of the respondent State within the meaning of Article 1 
of the Convention and consequently enjoyed the protection of the Convention. 
In their submission, the Court of Cassation’s decision was irreconcilable with Article 1 of the 
Convention in that it precluded any practical application of the provisions of the Convention in 
domestic law. 

3. The intervening parties’ submissions 

(a) The Government of Serbia and Montenegro 

44. The Government of Serbia and Montenegro submitted that the complaint under Article 6 of 
the Convention was not incompatible ratione loci with the provisions of the Convention. They 
noted that the acts had been committed either on the territory of Serbia and Montenegro or on 
the territory of Italy, while the consequences had been suffered solely in Serbia and 
Montenegro. In their submission, the first point the Court had to take into consideration was that 
the aircraft which had bombed the RTS building had taken off in Italy, where the decision to 
carry out the raid had been taken in coordination with NATO headquarters in Brussels. The acts 
concerned also included all the physical and logistical preparation of the operation, which had 
resulted in the deaths of sixteen people. At the time, Italy and the other NATO member States 
had total control over the use of weapons in Serbian and Montenegrin airspace, but ultimately it 
was Italy which had had the aerial capacity to bomb the RTS building. These factors clearly 
showed the link between the events in issue and Italy, even though the consequences were 
suffered only in Serbia. In the Government of Serbia and Montenegro’s submission, the present 
case was, therefore, sufficiently distinguishable from Banković and Others (cited above) as to 
warrant a different conclusion and one that would avoid a denial of justice. The Government 
concluded from the above that the act complained of in the present case was not exclusively 
extraterritorial. 

(b) The Government of the United Kingdom 

45. The British Government noted that in the case of Banković and Others the Court had 
decided unanimously that all of the provisions of the Convention had to be read in the light of 
Article 1 of the Convention, which defined the scope of their application. The effect of Article 
1, as the Court had decided in Banković and in its earlier decision in the present case (see 
paragraph 4 above), was that the rights and freedoms guaranteed by the Convention were not 
applicable to an incident such as an attack – carried out in the course of an armed conflict – on a 
building outside the territory of the Contracting States concerned, because the persons affected 
by that attack were not within the jurisdiction of the Contracting States in question. 
46. Once it had been established that the Convention was not applicable, it followed that those 
claiming in respect of that incident possessed no rights under the Convention. Accordingly, no 
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question of a duty on the States parties to the Convention to provide a remedy in the national 
courts for the violation of such rights could arise. 
47. It was, therefore, entirely logical that the Grand Chamber in Banković should have found the 
claim to be inadmissible with regard to Article 13 once it had found that the application did not 
fall within the scope of Articles 2 and 10. Referring to the case of Z and Others v. the United 
Kingdom ([GC], no. 29392/95, § 103, ECHR 2001-V), the British Government submitted that to 
the extent that Article 6, as opposed to Article 13, had a distinct role regarding the enforcement 
of rights under the other provisions of the Convention, the answer had to be the same under that 
Article. 
48. It could make no difference that the individual applicant had subsequently entered the 
territory of the Contracting State and sought to bring proceedings there. While such a person 
could come within the jurisdiction of that Contracting State when he or she entered its territory, 
that fact could not retrospectively render the Convention applicable to a past event to which the 
Convention was not applicable at the time. Nor did it alter the fact that, at the time of the 
incident, that person was not within the jurisdiction and accordingly the State had no duty under 
Article 1 to guarantee to them the rights and freedoms set out in the Convention. Neither Article 
13, nor Article 6, required a Contracting State to provide a remedy for violation of other 
provisions of the Convention if those other provisions were not applicable to the event in 
question because of their scope of application under Article 1. 

4. The Court’s assessment 

49. It will be recalled that in the case of Banković and Others, the Court stated: ”As to the 
‘ordinary meaning’ of the relevant term in Article 1 of the Convention, the Court is satisfied 
that, from the standpoint of public international law, the jurisdictional competence of a State is 
primarily territorial. While international law does not exclude a State’s exercise of jurisdiction 
extra-territorially, the suggested bases of such jurisdiction (including nationality, flag, 
diplomatic and consular relations, effect, protection, passive personality and universality) are, as 
a general rule, defined and limited by the sovereign territorial rights of the other relevant 
States”. 
50. It did not find any “jurisdictional link” for the purposes of Article 1 of the Convention 
between the victims of the act complained of and the respondent States and held that the action 
concerned did not engage the latter’s responsibility under the Convention. In the light of that 
finding, it considered it unnecessary to examine the remaining issues of admissibility that had 
been raised by the parties. 
51. As for the other complaints which the applicants in the present case have made in their 
application (see paragraph 4 above), the Court has declared them inadmissible on the grounds 
that the specific circumstances of the case, notably the fact that the applicants had sought a 
remedy in the Italian courts, did not warrant a departure from the Banković case-law. 
52. However, as regards the complaint under Article 6, taken together with Article 1 of the 
Convention, the Court notes that in the Banković case the respondent Government stressed that 
it was possible for proceedings to be brought in the Italian domestic courts, thus implying that 
the existence of a jurisdictional link could not be excluded for future complaints made on a 
different basis. The applicants had in fact already begun proceedings in the domestic courts. 
53. The Court does not share the view of the Italian and British Governments that the 
subsequent institution of proceedings at the national level does not give rise to any obligation on 
the part of the State towards the person bringing the proceedings. Everything depends on the 
rights which may be claimed under the law of the State concerned. If the domestic law 
recognises a right to bring an action and if the right claimed is one which prima facie possesses 
the characteristics required by Article 6 of the Convention, the Court sees no reason why such 
domestic proceedings should not be subjected to the same level of scrutiny as any other 
proceedings brought at the national level. 
54. Even though the extraterritorial nature of the events alleged to have been at the origin of an 
action may have an effect on the applicability of Article 6 and the final outcome of the 
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proceedings, it cannot under any circumstances affect the jurisdiction ratione loci and ratione 
personae of the State concerned. If civil proceedings are brought in the domestic courts, the 
State is required by Article 1 of the Convention to secure in those proceedings respect for the 
rights protected by Article 6. 
The Court considers that once a person brings a civil action in the courts or tribunals of a State, 
there indisputably exists, without prejudice to the outcome of the proceedings, a “jurisdictional 
link” for the purposes of Article 1. 
55. The Court notes that the applicants in the instant case brought an action in the Italian civil 
courts. Consequently, it finds that a “jurisdictional link” existed between them and the Italian 
State. 
56. In these circumstances, the Governments’ preliminary objections based on the lack of a 
jurisdictional link must be dismissed. 

C. Whether Article 6 was applicable to the proceedings 

1. The respondent Government’s submissions 

57. The respondent Government submitted that Articles 6 and 13 did not apply to political acts. 
Relying on the judgment in the case of Z and Others v. the United Kingdom (cited above), they 
submitted that the concept of political act could not be considered a “procedural bar” to the 
domestic courts’ power to determine a substantive right, but a limitation on that right. 
58. They submitted that there was no civil right in the present case that could be said, at least on 
arguable grounds, to be recognised under domestic law. 
59. There were three reasons for this: firstly, no right to reparation for damage caused by an 
allegedly illegal act of war existed either under the rules of international law applicable in the 
instant case or under Italian domestic law; secondly, the impugned act was attributable to 
NATO, not the Italian State; thirdly and lastly, the right the applicants sought to assert was not 
recognised under domestic law because the political-acts doctrine precluded in limine any action 
against the State. 

2. The applicants’ submissions 

60. The applicants pointed out that the question whether their claim was well-founded or ill-
founded under the domestic legal system should have been determined by a court. However, the 
Court of Cassation’s decision had prevented them from asserting in the Italian courts a right 
recognised by Article 2043 of the Civil Code. Moreover, it was at variance with that court’s 
existing case-law and subsequent decisions. In the applicants’ submission, the Court of 
Cassation’s judgment no. 5044 of 11 March 2004 (see paragraph 25 above) showed, firstly, that 
immunity from jurisdiction could never extend to the criminal law so that civil liability for 
criminal acts could not, therefore, ever be excluded and, secondly, that rules of international 
origin protecting fundamental human rights were an integral part of the Italian system and could 
therefore be relied on in support of a claim in respect of damage caused by criminal acts or by 
negligence. It followed that anyone alleging a violation of a right guaranteed by such rules was 
always entitled to the protection of the courts. 
61. The applicants added that the respondent Government’s conduct was ambiguous to say the 
least: in the Banković and Others case they had pleaded a failure to exhaust domestic remedies 
and referred to the applicants’ own domestic-court proceedings then pending before the Court of 
Cassation. However, the respondent Government now sought to argue that the applicants had no 
right which they could assert in the national courts, although they seemed to have taken the 
opposite view when the proceedings were still pending. The applicants contended that it had 
therefore been reasonable for them to consider that they possessed an at least arguable right 
when they commenced the proceedings in the domestic courts, since even the respondent 
Government had been sufficiently convinced that they had as to rely on that argument in the 
international proceedings. 



 

 - 102 - 

3. The intervening parties’ submissions 

(a) The Government of Serbia and Montenegro 

62. The Government of Serbia and Montenegro pointed out that since the events in question 
Serbia and Montenegro had acceded to the Convention and that its citizens had to be permitted 
to assert their rights not only in the courts of their State of origin but also in the courts of other 
States parties to the Convention in all cases in which there was a basis in law for so doing. 

(b) The Government of the United Kingdom 

63. The British Government argued that Article 6 § 1 did not convert the Convention 
enforcement bodies into an appellate tribunal determining appeals from national courts as to the 
content of the law applicable in those courts, irrespective of whether that law was wholly 
national in origin or was derived from public international law. In their submission, the general 
rules of liability that released the State from liability for reasons of public policy did not fall 
within the scope of Article 6 § 1 at all. 

4. The Court’s assessment 

64. The Court considers that the objection that the application is incompatible ratione materiae 
with the provisions of the Convention is very closely linked to the substance of the applicants’ 
complaint under Article 6 of the Convention. It therefore considers it appropriate to join this 
objection to the merits (see, among other authorities, Airey v. Ireland judgment of 9 October 
1979, Series A no. 32, § 19; and Ferrazzini v. Italy [GC], no. 44759/98, § 18, ECHR 2001-VII). 
65. The Court notes, further, that the application raises issues of fact and law which require an 
examination of the merits. It accordingly concludes that the application is not manifestly ill-
founded. Having also established that no other obstacle to its admissibility exists, it declares the 
remainder of the application admissible (Vo v. France [GC], no. 53924/00, § 45, 
ECHR 2004-VIII). In accordance with its decision to apply Article 29 § 3 of the Convention 
(see paragraph 6 above), the Court will immediately consider the merits of the applicants’ 
complaint (Kleyn and Others v. the Netherlands [GC], nos. 39343/98, 39651/98, 43147/98 and 
46664/99, § 162, ECHR 2003-VI). 

II. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVE NTION, TAKEN 
TOGETHER WITH ARTICLE 1 

66. Relying on Article 6 of the Convention, taken together with Article 1, the applicants 
complained of the Court of Cassation’s ruling that the Italian courts had no jurisdiction. 
The relevant parts of Article 6 read as follows: 
“In the determination of his civil rights and obligations ..., everyone is entitled to a fair ... 
hearing ... by [a] ... tribunal...” 
Article 1 provides: 
“The High Contracting Parties shall secure to everyone within their jurisdiction the rights and 
freedoms defined in Section I of [the] Convention.” 

A. The parties’ submissions 

1. The applicants’ submissions 

67. The applicants pointed out that, in his written submissions, Assistant Principal State Counsel 
at the Court of Cassation had stated that the issues that had been raised concerned the merits of 
the case, not the question of jurisdiction. Further, under domestic law a civil action for 
compensation for damage caused by a criminal offence lay irrespective of whether the offence 
had been made out at a criminal trial or the offender convicted by a criminal court. 
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Consequently, they argued that they had been fully entitled to seek reparation for the damage 
they had sustained without being required first to bring criminal proceedings to establish 
individual criminal liability, which was an entirely independent form of action. 
68. In their submission, their action in the Rome District Court satisfied all the conditions 
required by Article 6 of the Convention for it to qualify as a claim for the determination of a 
civil right. Since they had brought an ordinary action for the reparation of non-pecuniary 
damage caused by an illegal act, there could be no doubt that they had asserted a right protected 
under domestic law which the courts had full jurisdiction to determine if the defendant resided 
in Italy. Moreover, even if the question was examined from the territorial perspective, that is to 
say by reference to the locus commissi delicti, Article 6 of the Italian Criminal Code allowed 
proceedings to be brought even if only part of the impugned act was committed on Italian 
territory. The bombing could not have taken place without the agreement of the Italian political 
authorities and the military facilities placed at NATO’s disposal by Italy, as the raids had been 
carried out from Italian territory. Furthermore, Article 185 of the Italian Criminal Code required 
reparation for criminal offences to be made in accordance with the civil law. It followed that the 
nature of the right the applicants had sought to assert was indeed civil and that it was only 
because that conclusion was inescapable that the Court of Cassation had been forced to rule that 
the Italian courts had no jurisdiction, thereby circumventing Assistant Principal State Counsel’s 
conclusions. 
69. The applicants maintained that the Court of Cassation’s case-law both before and after its 
judgment in the present case showed that a national court could only be deemed to have no 
jurisdiction under Italian law if there were no rules or principles in the domestic legal order 
theoretically capable of protecting the personal right it was sought to assert (see the full Court of 
Cassation’s judgments nos. 3316 of 31 May 1985 and 5740 of 24 October 1988). In the 
applicants’ case, however, the Court of Cassation had only been able to find in favour of the 
respondent Government and so deny the applicants access to a court by disregarding the 
provisions of domestic and international law on which the applicants had based their claim for 
compensation for damage caused by the acts of an Italian public authority that had involved not 
only the bombing of the RTS building, but also all the preparatory acts performed in Italy with 
the permission and assistance of the Italian authorities (see Article 2043 of the Civil Code, 
Article 6 of the Criminal Code and Article 174 of the Wartime Criminal Military Code). Its 
decision had deprived the European Convention on Human Rights of all effect in domestic law 
and was at variance with the Court’s case-law requiring the States Parties to the Convention to 
secure effective respect for the rights protected by the Convention. Further, the Court of 
Cassation had characterised the State’s conduct at the origin of the claim as an “act of 
government”. It had deduced from this that the act in question was not subject to scrutiny by the 
courts and had gone on to assert that this principle took precedence over the European 
Convention on Human Rights, so that the applicants were unable to rely upon it to secure a right 
of access to the courts. 
70. In the applicants’ submission, that proposition denied the primacy of the Convention, a 
primacy that was also recognised in domestic law through Article 117 of the Constitution, 
which provided: “Legislative power is exercised by the State and the regions in compliance with 
the Constitution and the links arising out of the organisation of the Community and other 
international obligations”. Furthermore, the bombing of the RTS headquarters could not be 
classified in domestic law as an act of government capable of precluding judicial review. Under 
Italian law, an act of government excluded the jurisdiction of the administrative courts, and only 
of the administrative courts, as they alone took acts of government directly into consideration in 
their decisions or had power to quash them. Although Article 31 of Royal Decree no. 1054 of 26 
June 1924 had introduced into the system a limitation on judicial review, it did not affect 
personal rights, such as the right to compensation for damage, which could be asserted in the 
ordinary courts. In any event, even if the jurisdictional limitation could still be said to exist in 
the Italian system after the entry into force of the Constitution, it could only cover the act of 
government by which Italian participation in the military operations in the former FRY had 
been decided on, not each isolated act or military operation such as the operation at the origin of 
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the instant case. In reality, a bombing mission of that kind could not be characterised as an act 
of government that escaped the scrutiny of the courts. In a similar case, the jurisdiction of the 
Italian courts to try a case concerning criminal acts committed by Italian soldiers during the 
international military mission to Somalia was held not to have been ousted. Thus, in the 
applicants’ submission, neither the domestic law nor the Convention justified the exclusion of a 
right of access to the courts to assert a right to compensation for damage caused by the acts of a 
public authority, even when those acts stemmed from a political decision. It was necessary to 
distinguish between the merits of the claim before the courts and the issue of jurisdiction. As to 
the general issue of the effects of the Convention in domestic law, the applicants were at pains 
to point out the gravity of some of the statements which the Court of Cassation had made in its 
judgment denying the Italian courts all jurisdiction. They noted that the judgment was contrary 
to the Court of Cassation’s own decisions in earlier cases (see, inter alia, the judgments of Polo 
Castro (1988), Mediano (1993), Galeotti (1998)) and could, if confirmed, have serious 
implications extending beyond their own case, in view of the full Court of Cassation’s role as 
the highest judicial authority. They added, however, that the Court of Cassation had later 
abandoned the line it had taken in the Markovic case, thus further highlighting the injustice they 
had suffered. 

2. The respondent Government’s submissions 

71. The respondent Government said that Article 6 was not applicable. The first reason for this 
was that the right claimed by the applicants was not one that could validly be said to be 
recognised in domestic law. 
72. They noted that the applicants had relied on Article 2043 of the Civil Code, Articles 6 and 
185 of the Criminal Code and Article 174 of the Wartime Military Criminal Code. As regards 
Article 2043, the State’s liability in tort could only be engaged by intentional or negligent acts 
for which the State was accountable under various provisions of domestic law. However, the 
provisions that had been relied upon did not afford any right to reparation for losses caused by 
an allegedly illegal act of war. 
73. The effect of Article 6 of the Criminal Code was to establish and determine the scope of the 
State’s territorial jurisdiction in criminal cases. In the respondent Government’s submission, 
Italy could not be accused of violating the right of access to a court merely because its domestic 
law provided greater access to a court than the laws of other States in that Article 6.2 of the 
Criminal Code afforded a remedy that enabled claims for compensation to be made for damage 
resulting from acts committed overseas. As to the combined application of Article 174 of the 
Wartime Military Criminal Code and Article 185 of the Criminal Code, it enabled the State’s 
responsibility to be engaged for acts perpetrated by members of its armed forces. 
74. All of the provisions on which the applicants had relied concerned the commission of an 
individual offence whereas their complaint in the proceedings referred to damage caused by 
NATO air forces which could not be said to have engaged the individual criminal liability of 
members of the Italian Armed Forces. The respondent Government noted in passing that the 
case-law cited by the applicants was totally irrelevant as it concerned either cases relating to the 
individual liability of a member of the armed forces or cases in which the State’s civil liability 
had not been established. 
75. Nor was any legal basis for the right to reparation claimed by the applicants to be found in 
the rules applicable to international customary law. In the domestic courts, the applicants had 
referred to Articles 35, 48, 51 and 91 of Protocol No. I Additional to the Geneva Conventions of 
12 August 1949. These provisions restricted the right of parties to a conflict to choose the 
methods or means by which they would carry on the war by making it illegal for operations to 
be directed against non-military objectives. The intention was to create rights and obligations 
solely at the inter-State level and not to confer rights on individuals, even in cases involving an 
obligation to make reparation. The provisions did not afford any personal right to obtain 
reparation for damage sustained in war in the courts of the State responsible, or impose on the 
States Parties an obligation to change their domestic law to provide such a right. 
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76. Although perhaps desirable, no right to reparation for damage resulting from an allegedly 
illegal act of war currently existed under Italian law and Italy was not bound by any 
international obligation to introduce such a right into its domestic legal system. Reaching the 
opposite conclusion would entail interpreting Article 6 in such a way as to create a substantive 
right for which there was no basis in the law of the country concerned. Article 6 did not, 
however, create rights. Further, finding that Article 6 of the Convention afforded a right of 
access to a court to bring an action against the State for unlawful acts even in cases where the 
breach of the civil right resulted from acts of international policy, including peacemaking and 
peacekeeping operations, would undermine the efforts being made to encourage governments to 
cooperate in international operations of that kind. 
77. Since the impugned act was extraterritorial and had been committed by an international 
organisation of which Italy was a member, it would be extremely difficult to establish any joint 
liability on the part of Italy. The prospects of successfully instituting proceedings in Italy to 
challenge the lawfulness of the actions of the NATO forces in Kosovo were remote and poor. 
Indeed, the applicants had not furnished a single example of a case in which such a claim had 
succeeded. Referring to the judgment in the case of Prince Hans-Adam II of Liechtenstein v. 
Germany ([GC], no. 42527/98, ECHR 2001-VIII), the respondent Government submitted, 
therefore, that it was not possible to assert that a sufficient link existed between the outcome of 
the proceedings and the recognition of the rights claimed by the applicants. 
78. Lastly, the dispute was not of a type that could be brought before the courts. The Court of 
Cassation had found that the fundamental issue underlying the applicants’ complaint was 
whether the impugned act was illegal and engaged the responsibility of the Italian State. In 
deciding that it was a “political act” that escaped the scrutiny of the courts, the Court of 
Cassation had not set a limit on the right of access to a court but had defined the scope of the 
substantive right claimed by the applicants. In the respondent Government’s submission, the 
political-act doctrine did not create a procedural bar that removed or restricted the right to refer 
complaints to the courts, it precluded an action against the State in limine. 
79. As to the merits of the complaint, and in the event of the Court finding Article 6 of the 
Convention applicable despite the above arguments, the respondent Government submitted that 
there had been no violation of that provision and that the restriction on the applicants’ right of 
access to a court was both consistent with the rule of law and the principle of the separation of 
powers, and proportionate to the legitimate aim pursued. 
80. In their view, the national courts’ lack of jurisdiction had not resulted in an infringement of 
the right of access to a court guaranteed by Article 6 of the Convention. The right was not 
unlimited: it could be regulated by the State and the State enjoyed a margin of appreciation in 
respect thereof. In Italy, neither the State, nor the Government, nor the public authorities 
enjoyed any general form of immunity from jurisdiction. The Court of Cassation’s ruling in the 
present case that the Italian courts had no jurisdiction did not constitute a restriction applicable 
to claims for compensation for loss from the State per se. It referred only to a very narrow 
category of act asserting “State authority” at the highest level. These were “political” acts, 
which concerned the State as a unit in relation to which the judiciary could not be regarded as a 
“third party”. Legislation was a typical example of an “act of government” that could cause 
damage to individuals. Yet the Court had already stated that the Convention did not go so far as 
to require the States to provide machinery for challenging legislation. 
81. Other acts asserted “State authority” at the highest level: these were acts of international 
policy and, through them, acts of war. The rule that acts implementing a State’s fundamental 
political decisions were legitimately excluded from the realm of judicial competence stemmed 
from the principle of the separation of powers and the need to avoid involving the judiciary – 
which by definition had no democratic legitimacy – in the task of identifying the objectives that 
served the general interest or of choosing the means used to achieve such objectives. In sum, the 
judiciary could not be involved, even after the event, in the task of deciding national policy. 
82. In the respondent Government’s submission, there was thus a legitimate purpose to the 
limitation imposed on access to the courts when the impugned act had a political objective. As 
to the rule requiring proportionality between the means used and the aim pursued, the 
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respondent Government pointed out that the exemption from jurisdiction did not violate the very 
essence of the individual’s right of access to a court because it did not prevent access to a whole 
range of civil actions or confer immunity on large groups of people, but applied only to a 
limited and very strictly defined category of civil actions against the State. Nor was there any 
doubt that the aim pursued by the political-act doctrine could be achieved only by ousting the 
jurisdiction of the courts. For all these reasons, there had been no violation of Article 6 of the 
Convention. 

B. The intervening parties’ submissions 

1. The Government of Serbia and Montenegro 

83. The Government of Serbia and Montenegro observed that the principle requiring the 
reparation of damage was a fundamental notion dating back to the Roman-law principle of 
neminem laedere that had been recognised as a general principle by the international treaties of 
civilised nations. They said that the principle had been applied by the Court in the case of 
Osman v. the United Kingdom (judgment of 28 October 1998, Reports of Judgments and 
Decisions 1998-VIII) when it ruled that a State – which had granted itself immunity on public-
policy grounds in an action in tort – had to provide other means to enable victims of damage 
sustained as a result of an act or omission of the State to obtain reparation. 
84. The Government of Serbia and Montenegro added that the underlying explanation for 
Article 6 of the Convention was to be found in the principle of the rule of law enunciated in 
Article 3 of the Statute of the Council of Europe. They said that it would be difficult to envisage 
that principle being applied without access to a court and referred to the judgment of Fayed v. 
the United Kingdom (21 September 1994, Series A no. 294-B, pp. 49-50, § 65), in which the 
Court stated: “ [I]t would not be consistent with the rule of law in a democratic society or with 
the basic principle underlying Article 6 § 1 – namely that civil claims must be capable of being 
submitted to a judge for adjudication – if, for example, a State could, without restraint or control 
by the Convention enforcement bodies, remove from the jurisdiction of the courts a whole range 
of civil claims or confer immunities from civil liability on large groups or categories of 
persons”. 
85. Lastly, they explained that in Serbia and Montenegro, neither the civil nor the constitutional 
courts could decline to decide an issue on the pretext that it concerned an act of government. 
The sole problem that could arise was whether rules existed under the domestic law which 
would enable the acts concerned to be reviewed. Adopting the act of government doctrine 
would considerably limit the aim pursued in applying the law, as regards both access and the 
effectiveness of remedies such as those guaranteed by the Convention. By its very nature, such a 
doctrine would justify acts relating to the implementation of foreign policy being removed from 
scrutiny on the grounds of “reasons of State”, with the result that human-rights protection would 
become impossible. In the Government of Serbia and Montenegro’s submission, the doctrine of 
the rule of law should prevail over that of reasons of State. 

2. The Government of the United Kingdom 

86. The British Government submitted that a rule of national law that an individual was not 
entitled to compensation, or its corollary that the State did not incur liability, for acts performed 
by the State in the conduct of foreign relations did not violate Article 6 § 1. 
87. They noted that such a rule was common in the laws both of member States of the Council 
of Europe and elsewhere even though different legal systems formulated it in different ways (for 
example, as a rule that decisions in the conduct of foreign relations were not justiciable or that a 
general rule relating to liability did not extend to damage caused by acts of war or other actions 
taken by the State in the course of its international relations). 
88. Whichever way it was formulated, such a rule was a limit on the scope of the substantive 
law of the State concerned, not a limit on the right of access to courts to enforce that law. In the 



 

 - 107 - 

British Government’s submission, the substantive position was very similar to that in Z and 
Others v. The United Kingdom (cited above). Like the limiting rule of English law which was at 
issue in Z and Others, the rule of national law that the State was not liable to compensate 
individuals for losses which they had suffered on account of the State’s decisions in the conduct 
of foreign relations limited the scope of the general rules of liability in their application to the 
State for reasons of public policy. The British Government submitted that to treat such a rule as 
contrary to Article 6 § 1 would be to do precisely what the Court had repeatedly said it could 
not do, namely to create, by way of interpretation of Article 6 § 1, a substantive right which had 
no basis in the law of the Contracting State concerned. 
89. While the British Government was of the view that rules of the kind considered above did 
not fall within the scope of Article 6 § 1 at all, and if (contrary to that view) it were held that 
they did, they submitted that they should be regarded as reasonable and proportionate 
limitations on the scope of the rights conferred by Article 6 § 1 which were necessary in a 
democratic society. 
90. The British Government had already noted that many systems of national law had a rule 
similar to that applied by the Italian courts in the present case. They added that such a rule 
served a clear public purpose in a democratic State in defining the nature of separation of 
powers between courts and executive with regard to the conduct of foreign relations and 
military activity. 
91. In the British Government’s view, such a rule could not be said to violate Article 6 § 1 of 
the Convention. 

C. The Court’s assessment 

1. General principles 

92. The right of access to a court at issue in the present case is derived from Article 6 and was 
established in the Golder v. the United Kingdom judgment (21 February 1975, Series A no. 18, 
pp. 13-18, §§ 28-36), in which the Court established, by reference to the principles of the rule of 
law and the avoidance of arbitrary power underlying much of the Convention, that the right of 
access to a court was an inherent aspect of the safeguards enshrined in Article 6. Thus, Article 6 
§ 1 secures to everyone the right to have a claim relating to his civil rights and obligations 
brought before a court. 
93. The Court refers to its constant case-law to the effect that “Article 6 § 1 extends only to 
‘contestations’ (disputes) over (civil) ‘rights and obligations’ which can be said, at least on 
arguable grounds, to be recognised under domestic law; it does not itself guarantee any 
particular content for (civil) ‘rights and obligations’ in the substantive law of the Contracting 
States” (see James and Others v. the United Kingdom, judgment of 21 February 1986, Series A 
no. 98, pp. 46-47, § 81; Lithgow and Others v. the United Kingdom, judgment of 8 July 1986, 
Series A no. 102, p. 70, § 192; and The Holy Monasteries v. Greece, judgment of 9 December 
1994, Series A no. 301-A, pp. 36-37, § 80). The Court may not create by way of interpretation 
of Article 6 § 1 a substantive right which has no legal basis in the State concerned (Roche v. the 
United Kingdom [GC], no. 32555/96, §§ 116-117, ECHR 2005-X). It will however apply to 
disputes of a “genuine and serious nature” concerning the actual existence of the right as well as 
to the scope or manner in which it is exercised (see Benthem v. the Netherlands, judgment of 23 
October 1985, Series A no. 97, pp. 14-15, § 32; and Z and Others, cited above, § 87). 
94. The distinction between substantive limitations and procedural bars determines the 
applicability and, as the case may be, the scope of the guarantees under Article 6. The fact that 
the particular circumstances of, and complaints made in, a case may render it unnecessary to 
draw the distinction between substantive limitations and procedural bars (see, among other 
authorities, A. v. the United Kingdom, no. 35373/97, § 65, ECHR 2002 X) does not affect the 
scope of Article 6 of the Convention which can, in principle, have no application to substantive 
limitations on the right existing under domestic law. 
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95. In assessing therefore whether there is a civil “right” and in determining the substantive or 
procedural characterisation to be given to the impugned restriction, the starting point must be 
the provisions of the relevant domestic law and their interpretation by the domestic courts 
(Masson and Van Zon v. the Netherlands, judgment of 28 September 1995, Series A no. 327-A, 
p. 19, § 49). Where, moreover, the superior national courts have analysed in a comprehensive 
and convincing manner the precise nature of the impugned restriction, on the basis of the 
relevant Convention case-law and principles drawn therefrom, this Court would need strong 
reasons to differ from the conclusion reached by those courts by substituting its own views for 
those of the national courts on a question of interpretation of domestic law (Z and Others, 
judgment cited above, § 101) and by finding, contrary to their view, that there was arguably a 
right recognised by domestic law. 
96. Finally, in carrying out this assessment, it is necessary to look beyond the appearances and 
the language used and to concentrate on the realities of the situation (Van Droogenbroeck v. 
Belgium, judgment of 24 June 1982, Series A no. 50, § 38). The Court must not be unduly 
influenced by, for example, the legislative techniques used (see Fayed, judgment cited above, § 
67) or by the labels put on the relevant restriction in domestic law: the oft-used word 
“immunity” can mean an “immunity from liability” (in principle, a substantive limitation) or an 
“immunity from suit” (suggestive of a procedural limitation) (see Roche, judgment cited above, 
§§ 119-121). 
97. Nevertheless, it would not be consistent with the rule of law in a democratic society or with 
the basic principle underlying Article 6 § 1 – namely that civil claims must be capable of being 
submitted to a judge for adjudication – if, for example, a State could, without restraint or control 
by the Convention enforcement bodies, remove from the jurisdiction of the courts a whole range 
of civil claims or confer immunities from civil liability on large groups or categories of persons 
(see Fayed, judgment cited above, pp. 49-50, § 65). 
98. Article 6 § 1 may also be relied on by “anyone who considers that an interference with the 
exercise of one of his (civil) rights is unlawful and complains that he has not had the possibility 
of submitting that claim to a tribunal meeting the requirements of Article 6 § 1” (see Le Compte, 
Van Leuven and De Meyere v. Belgium, judgment of 23 June 1981, Series A no. 43, p. 20, § 44). 
Where there is a serious and genuine dispute as to the lawfulness of such an interference, going 
either to the very existence or the scope of the asserted civil right, Article 6 § 1 entitles the 
individual “to have this question of domestic law determined by a tribunal” (Sporrong and 
Lönnroth v. Sweden, judgment of 23 September 1982, Series A no. 52, p. 30, § 81; see also Tre 
Traktörer AB v. Sweden, judgment of 7 July 1989, Series A no. 159, p. 18, § 40). 
99. The right is not absolute, however. It may be subject to legitimate restrictions such as 
statutory limitation periods, security for costs orders, regulations concerning minors and persons 
of unsound mind (see Stubbings and Others v. the United Kingdom, judgment of 22 October 
1996, Reports 1996-IV, pp. 1502-1503, §§ 51-52; Tolstoy Miloslavsky v. the United Kingdom, 
judgment of 13 July 1995, Series A no. 316-B, pp. 80-81, §§ 62-67; and Golder, judgment cited 
above, p. 19, § 39). Where the individual’s access is limited either by operation of law or in fact, 
the Court will examine whether the limitation imposed impaired the essence of the right and, in 
particular, whether it pursued a legitimate aim and there was a reasonable relationship of 
proportionality between the means employed and the aim sought to be achieved (Ashingdane v. 
the United Kingdom, judgment of 28 May 1985, Series A no. 93, pp. 24-25, § 57). If the 
restriction is compatible with these principles, no violation of Article 6 will arise (Z and Others, 
judgment cited above, §§ 92-93). 

2. Application of these principles in the instant case 

(a) Applicability of Article 6 of the Convention 

100. In the instant case, the applicants brought an action in damages in tort against the State 
under Article 2043 of the Civil Code and also relied in their claim on Article 6 of the Criminal 
Code, Article 174 of the Wartime Military Criminal Code and on the provisions of Protocol No. 
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I Additional to the Geneva Convention, 1977, and of the London Convention of 1951 (see 
paragraphs 22-25 and 30-31 above). They relied on various authorities although, as the 
respondent Government pointed out, none of them were exactly on all fours with the present 
case because they primarily concerned the individual liability of members of the armed forces. 
The respondent Government cited a decision concerning political acts. However, while it may 
have been of some relevance to the decision in the instant case, it was not sufficiently similar to 
qualify as a precedent. It was therefore on the facts of the applicants’ own case that the domestic 
courts were called upon to decide for the first time whether such a situation came within 
Article 2043 of the Civil Code. 
101. The Court therefore considers that there was from the start of the proceedings a genuine 
and serious dispute over the existence of the right to which the applicants claimed to be entitled 
under the civil law. The respondent Government’s argument that there was no arguable (civil) 
right for the purposes of Article 6 because of the Court of Cassation’s decision that, as an act of 
war, the impugned act was not amenable to judicial review, can be of relevance only to future 
allegations by other complainants. The Court of Cassation’s judgment did not make the 
applicants’ complaints retrospectively unarguable (Z and Others, judgment cited above, § 89). 
In these circumstances, the Court finds that the applicants had, on at least arguable grounds, a 
claim under domestic law. 
102. Accordingly, Article 6 is applicable to the applicants’ action against the State. The Court 
therefore dismisses the respondent Government’s preliminary objection on this point. It must 
therefore examine whether the requirements of that provision were complied with in the 
relevant proceedings. 

(b) Compliance with Article 6 of the Convention 

103. In the present case, the applicants alleged that the Court of Cassation’s ruling that the 
Italian courts had no jurisdiction had prevented them from gaining access to a court and 
securing a decision on the merits of their claim. 
104. The applicants and the Government of Serbia and Montenegro considered that a right to 
reparation arose directly from the wording of the relevant Codes, whereas the other two 
Governments argued that such a right could not apply to acts of war, or to peacemaking or 
peacekeeping operations. The applicants submitted that their right to reparation derived from 
Article 2043 of the Civil Code, while also relying on Article 6 of the Criminal Code, Article 174 
of the Wartime Military Criminal Code and Protocol No. I Additional to the Geneva 
Conventions of 1949. 
105. First and foremost the Court would note that the applicants were not in practice prevented 
from bringing their complaints before the domestic courts. 
106. The Court of Cassation considered the answer to be clear, which explains why it rejected 
this jurisdictional point in rather summary terms. It found as follows: the impugned act was an 
act of war; since such acts were a manifestation of political decisions, no court possessed the 
power to review the manner in which that political function was carried out; further, the 
legislation that gave effect to the instruments of international law on which the applicants relied 
did not expressly afford injured parties a right to claim reparation from the State for damage 
sustained as a result of a violation of the rules of international law. 
107. The Court reiterates the fundamental principles established by its case-law on the 
interpretation and application of domestic law. While the Court’s duty, according to Article 19 
of the Convention, is to ensure the observance of the engagements undertaken by the 
Contracting Parties to the Convention, it is not its function to deal with errors of fact or law 
allegedly committed by a national court unless and in so far as they may have infringed rights 
and freedoms protected by the Convention. 
108. Moreover, it is primarily for the national authorities, notably the courts, to interpret and 
apply domestic law. This also applies where domestic law refers to rules of general international 
law or international agreements. The Court’s role is confined to ascertaining whether the effects 
of such an interpretation are compatible with the Convention (see Waite and Kennedy, judgment 
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cited above, § 54; Streletz, Kessler and Krenz v. Germany [GC], nos. 34044/96, 35532/97 and 
44801/98, § 49, ECHR 2001-II; and Prince Hans-Adam II of Liechtenstein v. Germany, 
judgment cited above, §§ 43-50). 
109. Although it is not its role to express any view on the applicability of the 1977 Protocol or 
the London Convention, the Court notes that the Court of Cassation’s comments on the 
international conventions do not appear to contain any errors of interpretation. There are two 
reasons for this: firstly, the statement that the 1977 Protocol regulates relations between States is 
true; secondly, the applicants relied on paragraph 5 of Article VIII of the London Convention, 
which concerns acts “...causing damage in the territory of the receiving State to third parties...” 
(see paragraph 31 above), whereas the applicants’ damage was sustained in Serbia, not Italy. 
As to the assertion that it is the only body with power to find violations of the Convention, the 
Court reiterates that under Article 1, which provides: “The High Contracting Parties shall secure 
to everyone within their jurisdiction the rights and freedoms defined in Section I of this 
Convention”, the primary responsibility for implementing and enforcing the rights and freedoms 
guaranteed by the Convention is laid on the national authorities. The machinery of application 
to the Court is thus subsidiary to national systems safeguarding human rights (Cocchiarella v. 
Italy [GC], no. 64886/01, § 38, ECHR 2006-...). Since, in the instant case, the complaint under 
Article 2 of the Convention has been declared inadmissible (see paragraph 4 above), the Court 
does not consider that the effects of the Court of Cassation’s interpretation give rise to any 
problems of compatibility. 
110. The Court further notes that by virtue of Articles 41 and 37 of the Code of Civil Procedure, 
the preliminary jurisdictional point taken by the ministries in this case would have had to be 
raised at some point, even by the trial court of its own motion, in view of the involvement of a 
public authority (see paragraph 23 above). It did not, therefore, amount to a form of immunity 
which the State was at liberty to waive. 
111. Consequently, it is not possible to conclude from the manner in which the domestic law 
was interpreted or the relevant international treaties were applied in domestic law that a “right” 
to reparation under the law of tort existed in such circumstances. Even if the applicants’ 
assertion is correct that, as a result of changes in the case-law, it has been possible to claim such 
a right since 2004, this does not justify the conclusion that such a right existed before then. 
112. The Court also notes that the Court of Cassation had already ruled in an earlier case that 
the Italian courts had no jurisdiction over the authorities for acts of a political nature and that 
such acts did not give rise to a cause of action against the State because they did not damage 
personal legal interests, which were the only interests capable of affording a right to 
compensation under the domestic case-law (see paragraph 26 above). Indeed, it was after the 
hearing before it that the Court of Cassation provided clarification as to what constituted an 
arguable claim in law. In determining the limits of its jurisdiction, the Court of Cassation 
marked out the bounds of the law of tort. 
113. The Court does not accept the applicants’ assertion that the impugned decision constituted 
an immunity, either de facto or in practice, because of its allegedly absolute or general nature. 
As the respondent Government rightly noted, the decision concerned only one aspect of the 
right to bring an action against the State, this being the right to claim damages for an act of 
government related to an act of war, and cannot be regarded as an arbitrary removal of the 
courts’ jurisdiction to determine a whole range of civil claims (see Fayed v. the United 
Kingdom, judgment cited above, pp. 49-50, § 65). As was pointed out by the British 
Government and as the Court observed in paragraph 93 above, it is a principle of Convention 
case-law that Article 6 does not in itself guarantee any particular content for civil rights and 
obligations in national law. It is not enough to bring Article 6 § 1 into play that the non-
existence of a cause of action under domestic law may be described as having the same effect as 
an immunity, in the sense of not enabling the applicant to sue for a given category of harm (Z 
and Others, judgment cited above, § 98). 
114. The Court considers that the Court of Cassation’s ruling in the present case does not 
amount to recognition of an immunity but is merely indicative of the extent of the courts’ 
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powers of review of acts of foreign policy such as acts of war. It comes to the conclusion that 
the applicants’ inability to sue the State was the result not of an immunity but of the principles 
governing the substantive right of action in domestic law. At the relevant time, the position 
under the domestic case-law was such as to exclude in this type of case any possibility of the 
State being held liable. There was, therefore, no limitation on access to a court of the kind in 
issue in the Ashingdane case (see the judgment cited above, § 57). 
115. It follows that the applicants cannot argue that they were deprived of any right to a 
determination of the merits of their claims. Their claims were fairly examined in the light of the 
domestic legal principles applicable to the law of tort. Once the Court of Cassation had 
considered the relevant legal arguments that brought the applicability of Article 6 § 1 of the 
Convention into play, the applicants could no longer claim any entitlement under that provision 
to a hearing of the facts. Such a hearing would only have served to protract the domestic 
proceedings unnecessarily because, even assuming that the Court of Cassation’s decision did 
not automatically bring the proceedings pending in the Rome District Court to an end, the 
District Court would only have had power to determine the nature of the impugned acts and, in 
the circumstances of the case, would have had no alternative but to dismiss the claim. 
The Court agrees with the British Government that the present case bears similarities to the 
aforementioned case of Z and Others. As in Z, the applicants in the present case were afforded 
access to a court; however, it was limited in scope, as it did not enable them to secure a decision 
on the merits. 
116. In the light of the foregoing, the Court finds that there has been no violation of Article 6 of 
the Convention. 

FOR THESE REASONS, THE COURT 

1. Joins to the merits, unanimously, the respondent Government’s preliminary objection with 
respect to the applicability of Article 6 of the Convention; 
2. Declares, unanimously, the remainder of the application admissible; 
3. Holds, unanimously, that Article 6 of the Convention is applicable in the instant case and, 
consequently, dismisses the respondent Government’s preliminary objection; 
4. Holds, by ten votes to seven, that there has been no violation of Article 6 of the Convention. 

[omissis] 


