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In the Artico case, 
The European Court of Human Rights, sitting, in accordance with Article 

43 (art. 43) of the Convention for the Protection of Human Rights and 
Fundamental Freedoms ("the Convention") and the relevant provisions of 
the Rules of Court, as a Chamber composed of the following judges: 
 Mr.  G. WIARDA, President, 
 Mr.  G. BALLADORE PALLIERI, 
 Mr.  M. ZEKIA, 
 Mrs.  D. BINDSCHEDLER-ROBERT, 
 Mr.  L. LIESCH, 
 Mr.  F. GÖLCÜKLÜ, 
 Mr. J. PINHEIRO FARINHA, 

and also Mr. M.-A. EISSEN, Registrar, and Mr. H. PETZOLD, Deputy 
Registrar, 

Having deliberated in privated on 1 February and 30 April 1980, 
Delivers the following judgment, which was adopted on the last-

mentioned date: 

PROCEDURE 

1. The Artico case was referred to the Court by the European 
Commission of Human Rights ("the Commission"). The case originated in 
an application against the Republic of Italy lodged with the Commission on 
26 April 1974 under Article 25 (art. 25) of the Convention by an Italian 
national, Mr. Ettore Artico. 

2. The Commission’s request, to which was attached the report provided 
for under Article 31 (art. 31) of the Convention, was lodged with the 
registry on 11 May 1979, within the period of three months laid down by 
Articles 32 par. 1 and 47 (art. 32-1, art. 47). The request referred to Articles 
44 and 48 (art. 44, art. 48) and to the declaration made by the Republic of 
Italy recognising the compulsory jurisdiction of the Court (Article 46) (art. 
46). The purpose of the Commission’s request is to obtain a decision from 
the Court as to whether or not the facts of the case disclose a breach by the 
respondent State of its obligations under Article 6 par. 3 (c) (art. 6-3-c). 

3. The Chamber of seven judges to be constituted included, as ex officio 
members, Mr. G. Balladore Pallieri, the elected judge of Italian nationality 
(Article 43 of the Convention) (art. 43), and Mr. G. Wiarda, the Vice-
President of the Court (Rule 21 par. 3 (b) of the Rules of Court). On 17 May 
1979, the Vice-President drew by lot, at the request of the President and in 
the presence of the Deputy Registrar, the names of the five other members, 
namely Mr. M. Zekia, Mrs. D. Bindschedler-Robert, Mr. L. Liesch, Mr. F. 
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Gölcüklü and Mr. J. Pinheiro Farinha (Article 43 in fine of the Convention 
and Rule 21 par. 4) (art. 43). 

4. Mr. Wiarda assumed the office of President of the Chamber (Rule 21 
par. 5). He ascertained, through the Deputy Registrar, the views of the 
Agent of the Government of Italy ("the Government") and the Delegates of 
the Commission regarding the procedure to be followed. On 6 June 1979, he 
decided that the Agent should have until 7 November 1979 to file a 
memorial and that the Delegates should be entitled to file a memorial in 
reply within two months from the date of the transmission of the 
Government’s memorial to them by the Registrar. 

The official French text of the Government’s memorial was not received 
at the registry until 11 December 1979. On 17 December, the Secretary to 
the Commission advised the Registrar that the Delegates would present their 
observations at the hearings. 

5. After consulting, through the Registrar, the Agent of the Government 
and the Delegates of the Commission, the President directed on 18 
December that the oral hearings should open on 31 January 1980. 

6. The oral hearings were held in public at the Human Rights Building, 
Strasbourg, on 31 January. Immediately before their opening, the Chamber 
had held a short preparatory meeting; it had authorised the representative of 
the Government and the person assisting the Commission’s Delegates to use 
the Italian language (Rule 27 par. 2 and 3). 

There appeared before the Court: 
- for the Government: 

 Mr. M. IMPONENTE, State Counsel 
   (avvocato dello Stato),  Agent’s Delegate; 

- for the Commission: 
 Mr. S. TRECHSEL,  Principal Delegate, 
 Mr. M. MELCHIOR,  Delegate, 
 Mr. P. SOLINAS, the applicant’s lawyer 
   before the Commission, assisting the Delegates under   
   Rule 29 par. 1, second sentence, of the Rules of Court. 

The Court heard addresses by those appearing and their replies to its 
questions. It requested them to produce several documents; the majority of 
these, and some other documents, were supplied on 31 January by the 
Commission and on 20 March by the Government. 

7. On 11 February 1980, the Registrar, acting on the Court’s instructions, 
made a written request to the Commission for a further item of information. 
The Secretary to the Commission replied thereto on 12 March. 
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AS TO THE FACTS 

1. Particular facts of the case 

(a) The applicant’s convictions and appeals 

8. Mr. Ettore Artico, an Italian citizen born in 1917, is an accountant by 
profession. 

On 27 January 1965, Mr. Artico was sentenced by the Verona District 
Judge (pretore) to eighteen months’ imprisonment and a fine for simple 
fraud (truffa semplice). A further sentence of eleven months’ imprisonment 
and a fine for repeated fraud (truffa con recidiva), impersonation 
(sostituzione di persona) and uttering worthless cheques was imposed on 
him by that Judge on 6 October 1970. These various offences had been 
committed in May/June 1964. Appeals lodged by the applicant on 28 
January 1965 and 11 December 1970 were rejected on 16 December 1969 
and 17 April 1971, respectively, by the Verona Criminal Court; it dealt with 
both cases in Mr. Artico’s absence. 

On 11 October and 13 November 1971, the pretore issued committal 
warrants to enforce the two prison sentences. The warrants were served on 
the applicant on 22 December 1971; he had, in fact, been arrested on 8 
December in connection with other offences. 

9. On 25/26 December 1971, Mr. Artico, who was then in Brindisi 
prison, appealed once more to the Criminal Court against both of the 
decisions of the pretore. He claimed to be unaware of the Criminal Court’s 
judgments and accordingly filed with the appeals applications to quash 
(ricorsi per cassazione), inter alia, "any decision given on appeal" ("la 
eventuale sentenza di secondo grado"). The fact that the cases had been 
dealt with in Mr. Artico’s absence was the basic target of these applications: 
they challenged in particular the regularity of both the procedure followed 
as regards the service of various documents and declarations to the effect 
that the applicant was untraceable (decreto di irreperibilità; Article 170 of 
the Code of Criminal Procedure). 

By two Orders of 6 March 1972, the Criminal Court declared the appeals 
inadmissible on the ground that they were directed against decisions that 
had already been the subject of appeals. At the same time, the Criminal 
Court, for reasons of jurisdiction, transmitted the applications to quash to 
the Court of Cassation. 

10. On 10 and 14/15 March, Mr. Artico, who was then in Venice prison, 
filed declarations with the latter Court setting out his further arguments. 
Although this was not mentioned amongst the principal grounds invoked, 
the declarations concluded with a new request: the offences covered by the 
decisions of the pretore should be declared to have been extinguished as a 
result of statutory limitation (prescrizione; Articles 157 et seq. of the 
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Criminal Code) in November/December 1971, since by that date the 
statutory period of seven years and six months had elapsed. 

In pleadings dated 3 and 10 July 1973, which dealt only with the alleged 
procedural irregularity and not with the issue of statutory limitation, the 
public prosecutor (pubblico ministero) submitted that Mr. Artico’s 
applications were manifestly ill-founded. 

By two Orders (ordinanze) of 12 November 1973, the Court of 
Cassation, sitting in chambers, declared the applications inadmissible on the 
ground that there had been no procedural irregularity; it dit not, however, 
advert to the question of statutory limitation. 

11. During 1975, Mr. Artico, relying once more on the issue of statutory 
limitation, filed with the Court of Cassation an appeal (istanza di revisione) 
against the decisions of 27 January 1965 and 6 October 1970 which had 
been confirmed by the Criminal Court on 16 December 1969 and 17 April 
1971. By judgment of 5 August 1975, the Court of Cassation held that the 
offences of simple fraud, impersonation and uttering worthless cheques had 
been extinguished by statutory limitation. Accordingly, the Verona Criminal 
Court’s judgments were quashed but not, in the case of that of 1971, as 
regards the offence of repeated fraud. 

At the same time, the Court declared a request by the applicant for 
provisional release to be inadmissible on the ground that it had not been 
established that his detention stemmed from the decisions that were under 
appeal. 

12. Mr. Artico was, however, released on 23 August 1975 pursuant to a 
directive (provvedimento) issued on the same date by the Milan public 
prosecutor’s department (procura della Repubblica). The directive, after 
referring to the 1975 judgment of the Court of Cassation, re-calculated at 
two years and eight months the total period of imprisonment due to be 
served in respect of the offence of repeated fraud and various other 
offences; as the applicant had been in prison since 8 December 1971, the 
period had already expired on 7 August 1974. 

An application by Mr. Artico for compensation for wrongful detention 
was dismissed by the Court of Cassation on 4 November 1977 on the 
ground that it had been lodged out of time. 

In a directive issued by the Ferrara public prosecutor (procuratore della 
Repubblica) on 15 March 1978, another re-calculation was made of the 
period of imprisonment due to be served by the applicant for various 
offences; the detention which he had undergone "unduly" ("indebitamente") 
from 8 August 1974 to 23 August 1975 was set off against other sentences. 

b) The applicant’s free legal aid 

13. Mr. Artico, who had originally been represented by a lawyer of his 
own choice, Mr. Ferri, included in his declaration of 10 March 1972 to the 
Court of Cassation a request for free legal aid in connection with the 
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applications to quash. This request was granted on 8 August 1972 by the 
President of the Second Criminal Section ("the Section President") who 
appointed for the purpose Mr. Della Rocca, a lawyer from Rome. 

14. On 4 September, Mr. Artico wrote to the Section President and the 
public prosecutor (procuratore generale) attached to the Court of Cassation 
("the Cassation prosecutor") to inform them that he had heard nothing from 
Mr. Della Rocca and to request that steps be taken to provide effective 
assistance. By letter of 8 September, Mr. Della Rocca advised the applicant 
that it was only on his return from holiday that he had learned of the 
appointment, stated that other commitments prevented him from accepting it 
and gave the name of a colleague whose services he strongly recommended 
the applicant to utilise. On 10 October, Mr. Artico asked Mr. Della Rocca to 
apply for the appointment of a substitute in accordance with the procedure 
laid down by law. In a letter of 18 January 1973 to the applicant, the lawyer 
said that on 17 October he had submitted to the Section President a formal 
request (istanza) to that effect, indicating therein that for health reasons he 
was unable to undertake a task which he described as very demanding and 
onerous (molto impegnative e gravi); he considered that in this way he had 
fulfilled his obligations and expressed the wish to be left in peace. 

On 30 January 1973, the applicant wrote to the Section President and the 
Cassation prosecutor requesting Mr. Della Rocca’s replacement and 
enclosing a copy of the latter’s letter to him of 18 January. The registry of 
the Court of Cassation apparently replied on 26 February with a note to the 
effect that Mr. Della Rocca was still acting since a lawyer appointed for 
legal aid purposes was not in law entitled to refuse the appointment. On 6 
March, Mr. Artico – who referred as on subsequent occasions to various 
statutory texts - sent to the Cassation prosecutor a complaint requesting, in 
addition to Mr. Della Rocca’s replacement, the imposition on him of 
criminal and disciplinary sanctions; no action seems to have been taken on 
this complaint, a copy whereof had been sent to the Section President. On 
12 March, the applicant wrote to the Senior President of the Court of 
Cassation, inter alia, to draw his attention to the lack of legal assistance and 
to seek his intervention. By a telegram of 4 May the registry advised the 
applicant that Mr. Della Rocca had not been replaced and that the 
applications to quash were still with the public prosecutor’s department. 
Three days later Mr. Artico wrote again to the Cassation prosecutor to 
complain, amongst other things, of the absence of a substitute counsel and, 
on 6 June, the registry sent to the applicant a telegram worded similarly to 
the previous one. By letter of 19 June to the Cassation prosecutor, a copy of 
which was sent to the Section President, Mr. Artico emphasised the 
situation’s serious consequences for the defence and once more requested 
the appointment of another lawyer. 

15. By notification dated 25 September, the registry of the Court of 
Cassation informed Mr. Della Rocca that the case was due to be heard on 12 
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November 1973. On 5 October, the registry sent to Mr. Artico, in reply to 
his telegram, a telegram advising him of the date of the hearing and that the 
lawyer had not been replaced. Letters dated 6 October from the applicant to 
the Section President and the Cassation prosecutor, which referred to 
several earlier communications of a similar nature, complained of Mr. Della 
Rocca’s attitude and of the authorities’ failure to act and contained a further 
request for replacement. On 2 November, Mr. Artico submitted to the 
Section President, with a copy to the Cassation prosecutor, the last of such 
requests, alleging a violation of the rights of the defence and asking for an 
adjournment of the hearing; however, this request did not reach the Court of 
Cassation until 20 December whereas it had already declared the 
applications to quash inadmissible on 12 November (see paragraph 10 
above). 

2. Relevant provisions of domestic law 

(a) Applications to quash made to the Court of Cassation 

16. Under Article 524 of the Code of Criminal Procedure: 

"An application to quash may be made to the Court of Cassation on the following 
grounds: 

1) failure to observe or erroneous application of the criminal law ...; 

2) exercise by a court of a power reserved by law to legislative or administrative 
bodies or not granted to the State authorities; 

3) failure to observe the rules of the present Code in cases where it is stipulated that 
non-observance shall result in nullity, inadmissibility or estoppel. 

 ... 

An application shall be inadmissible if made on grounds which are not prescribed 
by law or are manifestly ill-founded." 

17. Article 531 provides as follows: 

"When a ground on which the application would be inadmissible is pleaded by a 
party or is raised ex officio, the question shall be decided as a preliminary point by the 
Court of Cassation sitting in chambers ... 

 ... 

In all the aforesaid cases, the Court shall rule on the matter, having regard to the 
public prosecutor’s written pleadings, without the intervention of defence lawyers. 

However, in the cases contemplated in the final paragraph of Article 524, the public 
prosecutor’s pleading shall be filed at the registry of the Court and notice of the said 
filing shall be given forthwith to the applicant’s lawyer. The latter shall be entitled to 
submit, within fifteen days of the notification, to the President of the Section seised of 
the matter a written request that the application be heard in open court. If such a 
request is presented, the Court shall sit in public. 

If the applicant has not appointed a lawyer, the aforesaid notice shall be given to the 
lawyer officially appointed for that purpose by the President." 
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(b) Free legal aid 

18. Free legal aid is governed, inter alia, by the provisions of Royal 
Decree (Regio Decreto) no. 3282 of 30 December 1923. 

In criminal matters, legal aid is available as of right to anyone who is in a 
"state of poverty" ("stato di povertà"; Article 15), which phrase is to be 
interpreted as meaning inability to meet the expenses involved (Article 16). 
The decision affording legal aid is taken by the president of the trial court 
(Article 15; see also Article 3 of Royal Decree no. 602 of 28 May 1931). 
Once granted, it is the judicial authority seised of the case which nominates 
the lawyer who is to act for the person concerned (Article 29 of the 1923 
Decree). The prosecuting authorities or the court president may cause a 
substitute lawyer to be designated either on their own initiative, where there 
are serious reasons, or if the original lawyer "establishes legitimate grounds 
which oblige him to abstain, or entitle him to be excused, from acting" 
(Article 32). Similarly, Article 128 of the Code of Criminal Procedure 
provides that an officially appointed lawyer may be replaced "for a justified 
reason". 

Article 5 of Royal Decree no. 602 of 28 May 1931 stipulates that any 
defence lawyer who is unable to act must supply a written statement of the 
reasons therefore; even after such a declaration has been made and for so 
long as he has not been replaced, the lawyer must fulfil the obligations of 
his office. 

An assisted party loses the benefit of legal aid if he instructs a lawyer of 
his own choice (Article 128 of the Code of Criminal Procedure). 

In general, legal aid comes under the supervision of the prosecuting 
authorities; they can take such measures as may be necessary to ensure that 
the case of an assisted person is properly attended to and, without prejudice 
to the latter’s action for damages, may request the imposition of disciplinary 
penalties on lawyers who neglect their duties (Article 4 of the 1923 Decree). 

(c) Procedure in the event of statutory limitation 

19. By virtue of Article 152 of the Code of Criminal Procedure, a court is 
obliged, at any stage of the proceedings, to take notice of its own motion of 
the extinction of an offence; statutory limitation takes effect by operation of 
law, even where an appeal is otherwise inadmissible. 

The Government conceded that in the present case the Court of Cassation 
should itself have raised this question in its decisions on the applications to 
quash. 

PROCEEDINGS BEFORE THE COMMISSION 
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20. In his application of 26 April 1974 to the Commission, Mr. Artico 
alleged violations of: 

- Article 5 par. 1 (art. 5-1) of the Convention, by reason of unlawful 
detention; 

- Article 6 par. 3 (c) (art. 6-3-c), by reason of the fact that he was not 
assisted by a lawyer before the Court of Cassation in the proceedings that 
terminated on 12 November 1973. 

21. On 1 March 1977, the Commission declared inadmissible, for failure 
to exhaust domestic remedies, the complaints relating to the allegedly 
unlawful nature of the detention but accepted the application insofar as it 
concerned the absence of legal assistance. 

In its report of 8 March 1979, the Commission expressed the unanimous 
opinion that there had been a breach of Article 6 par. 3 (c) (art. 6-3-c). 

FINAL SUBMISSIONS MADE TO THE COURT 

22. At the hearings on 31 January 1980, the Government maintained the 
following submission made in their memorial: 

"The Court is requested to declare the application presented by Mr. Ettore Artico 
against the Italian Government inadmissible or ill-founded." 

The Commission’s Principal Delegate, for his part, invited the Court 

- "to reject for the reasons given, but above all on the ground of estoppel, the 
preliminary objections raised by the Italian Government"; 

- "with regard to the merits, to decide whether the Convention has been violated 
and, if so, to afford to the applicant just satisfaction of an amount to be determined by 
the Court". 

 
 
 
 
 

AS TO THE LAW 

I. THE GOVERNMENT’S PRELIMINARY PLEAS 

23. The Government contested the admissibility of the application on the 
following three grounds. 
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Firstly, ratione temporis: the declaration made by Italy pursuant to 
Article 25 (art. 25) was expressly phrased to apply only to the period 
subsequent to 31 July 1973 (Yearbook of the Convention, vol. 16, p. 10), 
whereas the facts complained of occurred at a time that could not be later 
than 3 and 10 July 1973, these being the dates on which the public 
prosecutor’s pleadings were filed (see paragraph 10 above). 

Secondly, domestic remedies had not been exhausted (Article 26) (art. 
26) since the applicant had not complained of Mr. Della Rocca’s conduct 
either to the Bar Association (Ordine degli avvocati) or by instituting a civil 
action for damages or criminal proceedings in respect of failure by a lawyer 
to meet his professional obligations ("patrocinio infedele"; Article 380 of 
the Italian Criminal Code). 

Thirdly, if one sought - erroneously, in the Government’s view – to hold 
the State responsible for the lack of legal assistance, any notional "final 
decision" of the Court of Cassation refusing to appoint another lawyer could 
only have been taken before 3 and 10 July 1973. There was therefore an 
interval of more than six months between that decision and the reference of 
the matter to the Commission - 26 April or 12 July 1974 -, the conclusion 
being that Mr. Artico had not observed the six months’ time-limit laid down 
by Article 26 (art. 26) of the Convention. 

24. The Court has jurisdiction to take cognisance of preliminary pleas of 
this kind insofar as the respondent State may have first raised them before 
the Commission to the extent that their character and the circumstances 
permitted (De Wilde, Ooms and Versyp judgment of 18 June 1971, Series A 
no. 12, pp. 29-31, par. 47-55). 

25. This condition is not satisfied in the case of the Government’s second 
plea. There was nothing to prevent its inclusion in written or oral 
observations submitted to the Commission, yet it was put forward for the 
first time in the Government’s memorial of December 1979 to the Court. 
Admittedly, the Government had already relied on the rule of exhaustion of 
domestic remedies before the Commission in July 1976 and February 1977 
but they did so on totally different grounds and solely in relation to the 
complaints under Article 5 (art. 5), complaints which were moreover 
rejected by that institution on 1 March 1977 pursuant to Article 27 par. 3 
(art. 27-3) (see paragraphs 20 and 21 above; Appendix II to the report, 
section "Submissions of the Parties", paragraphs 1 and 2 b., and section 
"The Law", paragraph 1). 

26. Exactly the same cannot be said of the pleas of inadmissibility ratione 
temporis and for failure to comply with the time limit since they were 
apparently raised by the Government at the hearing of 8 December 1978 
before the Commission. The pleas were not accepted by the Commission: 
failing unanimity amongst its members, it considered that Article 29 (art. 
29) was not applicable in the instant case. In point of fact, paragraphs 5 and 
6 of the Commission’s report do not contain enough details for it to be 
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determined whether the arguments then put forward by the Government 
were substantially identical to those now advanced; however, this may be 
assumed to be so since the Commission’s Delegates gave no indication to 
the contrary. 

27. On the other hand, the Delegates did point out that the hearing of 8 
December 1978 related to the merits of the application and not to its 
admissibility on which the Commission had given its decision more than 
twenty-one months previously, namely on 1 March 1977. On that basis, 
they contended that there was estoppel as regards these two pleas as well. 

The Court observes that the structure of the machinery of protection 
established by Sections III and IV of the Convention is designed to ensure 
that the course of the proceedings is logical and orderly. The function of 
sifting which Articles 26 and 27 (art. 26, art. 27) assign to the Commission 
is the first of its tasks (above-mentioned judgment of 18 June 1971, p. 30, 
par. 51). Admittedly Article 29 (art. 29), which has been in force since 21 
September 1970, provides for a subsequent review of admissibility but it 
makes an "a posteriori" rejection of an application conditional on a 
unanimous vote by the Commission. The stringency of this condition, which 
marks a departure from the principle of decision by a majority laid down in 
Article 34 (art. 34), demonstrates that the spirit of the Convention requires 
that respondent States should normally raise their preliminary objections at 
the stage of the initial examination of admissibility, failing which they will 
be estopped. 

It is true that the reason prompting a preliminary objection sometimes 
comes to light only after the decision accepting the application: for example, 
a reversal of domestic case-law may disclose the existence of a hitherto 
unknown remedy (above-mentioned judgment of 18 June 1971, pp. 24-25, 
par. 37, pp. 31-32, par. 56-57, and pp. 33-35, par. 61-62) or an applicant 
may formulate a new complaint whose admissibility the respondent 
Government have not yet had the opportunity of contesting (Delcourt 
judgment of 17 January 1970, Series A no. 11, p. 8, par. 15, and pp. 19-20, 
par. 39-40; Schiesser judgment of 4 December 1979, Series A no. 34, p. 10, 
par. 20-21, and pp. 16-17, par. 39-41). In such cases, the circumstances do 
not permit reliance on grounds of inadmissibility at an earlier date; what is 
more, despite the apparent generality of the wording of Article 29 (art. 29), 
the respondent State is entitled by analogy to the benefit of the provisions 
governing the initial stage of the proceedings, in other words to obtain from 
the Commission, in a supplementary decision, a ruling by majority vote 
(Article 34) (art. 34) on the questions of jurisdiction or admissibility 
submitted to the Commission by the State immediately it has been led to do 
so by the change in the legal situation (above-mentioned Schiesser 
judgment, p. 17, par. 41). 

However, the present case does not furnish an example of a situation of 
this kind. Nothing prevented the Government from inviting the 
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Commission, before 1 March 1977, to reject the application ratione 
temporis or for failure to comply with the six months’ time-limit. Yet the 
Government unnecessarily deferred doing this until 8 December 1978 with 
the consequence that their plea could have succeeded only in the event of a 
unanimous vote (Article 29) (art. 29). The Government thereby lost the 
advantage of a decision by a majority (Article 34) (art. 34) and they cannot 
be taken to have recovered it by applying to the Court (Rule 20 par 1 of the 
Rules of Court); to hold otherwise would lead to a result that would be 
incompatible with the structure of the Convention and with a proper 
administration of justice. 

28. The Court accordingly declares that the Government are estopped 
from raising each of the preliminary objections on which they seek to rely. 

II. THE ALLEGED VIOLATION OF ARTICLE 6 PAR. 3 (c) (art. 6-3-c) 

A. Questions of proof 

29. In order to establish the facts, the Commission had to rely mainly on 
Mr. Artico’s assertions and the documents he produced: the Government, 
whilst not expressly contesting these various data, had maintained that he 
bore the burden of proof; when the Commission had asked the Government 
for certain details about the course of the 1972 and 1973 proceedings before 
the Court of Cassation, the reply had been that the registry of that Court 
could not supply them because, after the applications to quash had been 
declared inadmissible, the files had been returned to the courts from which 
they originated (see paragraphs 12 and 13 of the report). 

A similar approach was taken by the Government before the Court. They 
expressed doubts about the authenticity of several documents produced by 
the applicant and about the very existence of the letter which Mr. Della 
Rocca was said to have sent on 17 October 1972 to the President of the 
Second Criminal Section of the Court of Cassation (see paragraph 14 
above). They also stressed that it was extremely difficult to reconstruct a 
detailed picture of Mr. Artico’s dealings with the law in his country. 

30. The Court refers on this point to its Ireland v. the United Kingdom 
judgment of 18 January 1978: "in the case referred to it, the Court examines 
all the material before it, whether originating from the Commission, the 
Parties or other sources"; if necessary, the Court "obtains material proprio 
motu" and "will not rely on the concept that the burden of proof is borne by 
one or other of the two Governments concerned" (Series A no. 25, p. 64, 
par. 160). Mutatis mutandis, these remarks apply just as much or even more 
to a case deriving from an application made pursuant to Article 25 (art. 25) 
since neither the individual applicant nor the Commission has the status of 
party before the Court (Lawless judgment of 14 November 1960, Series A 
no. 1, pp. 11, 14 and 15-16; Rule 1 of the Rules of Court). 
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In the present proceedings, Mr. Artico has provided sufficient prima 
facie evidence. The documents of which he supplied copies to the 
Commission included telegrams from the registry of the Court of Cassation 
and many of the documents had passed through the hands of prison 
authorities who kept a record thereof in their files (registers of Brindisi, 
Milan and Venice prisons). The Government cannot therefore simply 
formulate reservations about these materials. Again, the Court refuses to 
believe that the administrative or practical difficulties relied on by the 
Government are insurmountable in a modern society. In addition, the Court 
recalls that the Contracting States have a duty to co-operate with the 
Convention institutions in arriving at the truth (above-mentioned judgment 
of 18 January 1978, p. 60, par. 148 in fine, and p. 65, par. 161 in fine). 
Accordingly, the Court regards the facts summarised at paragraphs 8 to 15 
above as established and will take them as the basis for its examination of 
the merits of the case. 

B. Questions concerning the merits 

31. The applicant alleged a violation of Article 6 par. 3 (c) (art. 6-3-c) of 
the Convention, which reads: 

"Everyone charged with a criminal offence has the following minimum rights: 

 ... 

(c) to defend himself in person or through legal assistance of his own choosing or, if 
he has not sufficient means to pay for legal assistance, to be given it free when the 
interests of justice so require; 

 ..." 

This contention was unanimously accepted in substance by the 
Commission but disputed by the Government. 

32. Paragraph 3 of Article 6 (art. 6-3) contains an enumeration of specific 
applications of the general principle stated in paragraph 1 of the Article (art. 
6-1). The various rights of which a non-exhaustive list appears in paragraph 
3 reflect certain of the aspects of the notion of a fair trial in criminal 
proceedings (see paragraph 87 of the Commission’s report; Deweer 
judgment of 27 February 1980, Series A no. 35, p. 30, par. 56). When 
compliance with paragraph 3 is being reviewed, its basic purpose must not 
be forgotten nor must it be severed from its roots. 

33. As the Commission observed in paragraphs 87 to 89 of its report, 
sub-paragraph (c) (art. 6-3-c) guarantees the right to an adequate defence 
either in person or through a lawyer, this right being reinforced by an 
obligation on the part of the State to provide free legal assistance in certain 
cases. 

Mr. Artico claimed to be the victim of a breach of this obligation. The 
Government, on the other hand, regarded the obligation as satisfied by the 
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nomination of a lawyer for legal aid purposes, contending that what 
occurred thereafter was in no way the concern of the Italian Republic. 
According to them, although Mr. Della Rocca declined to undertake the task 
entrusted to him on 8 August 1972 by the President of the Second Criminal 
Section of the Court of Cassation, he continued to the very end and "for all 
purposes" to be the applicant’s lawyer. In the Government’s view, Mr. 
Artico was, in short, complaining of the failure to appoint a substitute but 
this amounted to claiming a right which was not guaranteed. 

The Court recalls that the Convention is intended to guarantee not rights 
that are theoretical or illusory but rights that are practical and effective; this 
is particularly so of the rights of the defence in view of the prominent place 
held in a democratic society by the right to a fair trial, from which they 
derive (see the Airey judgment of 9 October 1979, Series A no. 32, pp. 12-
13, par. 24, and paragraph 32 above). As the Commission’s Delegates 
correctly emphasised, Article 6 par. 3 (c) (art. 6-3-c) speaks of "assistance" 
and not of "nomination". Again, mere nomination does not ensure effective 
assistance since the lawyer appointed for legal aid purposes may die, fall 
seriously ill, be prevented for a protracted period from acting or shirk his 
duties. If they are notified of the situation, the authorities must either replace 
him or cause him to fulfil his obligations. Adoption of the Government’s 
restrictive interpretation would lead to results that are unreasonable and 
incompatible with both the wording of sub-paragraph (c) (art. 6-3-c) and the 
structure of Article 6 (art. 6) taken as a whole; in many instances free legal 
assistance might prove to be worthless. 

In the present case, Mr. Artico did not have the benefit of Mr. Della 
Rocca’s services at any point of time. From the very outset, the lawyer 
stated that he was unable to act. He invoked firstly the existence of other 
commitments and subsequently his state of health (see paragraph 14 above). 
The Court is not called upon to enquire into the relevance of these 
explanations. It finds, as did the Commission (see paragraph 98 of the 
report), that the applicant did not receive effective assistance before the 
Court of Cassation; as far as he was concerned, the above-mentioned 
decision of 8 August 1972 remained a dead letter. 

34. Sub-paragraph (c) of Article 6 par. 3 (art. 6-3-c) does, nevertheless, 
make entitlement to the right it sets forth dependent on two conditions. 
Whilst here there was no argument over the first condition - that the person 
charged with a criminal offence does not have sufficient means -, the 
Government denied that the second condition was satisfied: on their view, 
the "interests of justice" did not require that Mr. Artico be provided with 
free legal aid. The subject-matter of the Court of Cassation proceedings 
was, so the Government claimed, crystallized by the grounds adduced in 
support of the applications to quash, grounds that were filed by the applicant 
in December 1971 with the assistance of a lawyer of his own choice, Mr. 
Ferri. However, the Government continued, the grounds related to an issue - 
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the regularity of the summons to appear in court - that was of the utmost 
simplicity, so much so that the public prosecutor pleaded in July 1973 that 
the applications were manifestly ill-founded (see paragraphs 9-10 above); 
hence, a lawyer would have played but a "modest" role, limited to receiving 
notification to the effect that the Court of Cassation would take its decision 
in chambers (see paragraph 17 above). 

According to the Commission’s Delegates, this opinion contrasted with 
that of the President of the Second Criminal Section of the Court of 
Cassation. By 8 August 1972, when this judge granted the legal aid that had 
been requested on 10 March, several months had elapsed since the filing of 
the applications to quash and the supporting grounds; moreover, Mr. Artico 
had sent to the registry, on 10 and 14/15 March, declarations which he had 
drafted himself and which set out his further arguments (see paragraphs 9-
10 above). Nevertheless, the President came to the conclusion that there was 
a genuine need for a lawyer to be nominated for legal aid purposes. The 
Delegates doubted whether it was open to the Government to argue the 
contrary at the present time. 

The Court recalls that, subject to certain exceptions not pertinent to the 
present case, anyone who is in a state of poverty is entitled under Italian law 
to free legal aid in criminal matters (Article 15 of Royal Decree no. 3282 of 
30 December 1923; see also Article 125 of the Code of Criminal 
Procedure). 

In any event, here the interests of justice did require the provision of 
effective assistance. This would, according to Mr. Della Rocca, have been a 
very demanding and onerous task (see paragraph 14 above). At any rate, the 
written procedure, which is of prime importance before the Italian Court of 
Cassation, had not been concluded by 8 August 1972. A qualified lawyer 
would have been able to clarify the grounds adduced by Mr. Artico and, in 
particular, to give the requisite emphasis to the crucial issue of statutory 
limitation which had hardly been touched on in the "voluminous and 
verbose" declarations of 14/15 March 1972 (see paragraph 10 above and the 
verbatim record of the hearing of 31 January 1980). In addition, only a 
lawyer could have countered the pleadings of the public prosecutor’s 
department by causing the Court of Cassation to hold a public hearing 
devoted, amongst other things, to a thorough discussion of this issue (see 
paragraph 17 above). 

35. The Government objected that this was pure conjecture. In their 
view, for there to be a violation of Article 6 par. 3 (c) (art. 6-3-c), the lack of 
assistance must have actually prejudiced the person charged with a criminal 
offence. 

The Court points out, in company with the Commission’s Delegates, that 
here the Government are asking for the impossible since it cannot be proved 
beyond all doubt that a substitute for Mr. Della Rocca would have pleaded 
statutory limitation and would have convinced the Court of Cassation when 
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the applicant did not succeed in doing so. Nevertheless, it appears plausible 
in the particular circumstances that this would have happened. Above all, 
there is nothing in Article 6 par. 3 (c) (art. 6-3-c) indicating that such proof 
is necessary; an interpretation that introduced this requirement into the sub-
paragraph would deprive it in large measure of its substance. More 
generally, the existence of a violation is conceivable even in the absence of 
prejudice (see the Marckx judgment of 13 June 1979, Series A no. 31, p. 13, 
par. 27); prejudice is relevant only in the context of Article 50 (art. 50). 

36. The Government criticised Mr. Artico for not having recourse to the 
services of the colleague of whom Mr. Della Rocca spoke highly (see 
paragraph 14 above) and for failing to induce the Court of Cassation to take 
notice of the issue of statutory limitation, allegedly because he did not plead 
it either soon enough, that is as from December 1971, or with sufficient 
emphasis and persistence. 

The second criticism is tantamount to saying that the interests of justice 
did not necessitate the presence of a lawyer, a matter on which the Court has 
already ruled (see paragraph 34 above); in fact it confirms if anything that 
his presence was indispensable. The first criticism also does not bear 
examination since the applicant would have lost the benefit of free legal aid 
had he followed Mr. Della Rocca’s advice (see paragraph 18 above). 

In reality, Mr. Artico doggedly attempted to rectify the position: he 
multiplied his complaints and representations both to his official lawyer - to 
the extent of importuning and even finally exasperating him - and to the 
Court of Cassation (see paragraphs 14-15 above). Admittedly, a State 
cannot be held responsible for every shortcoming on the part of a lawyer 
appointed for legal aid purposes but, in the particular circumstances, it was 
for the competent Italian authorities to take steps to ensure that the applicant 
enjoyed effectively the right to which they had recognised he was entitled. 
Two courses were open to the authorities: either to replace Mr. Della Rocca 
or, if appropriate, to cause him to fulfil his obligations (see paragraph 33 
above). They chose a third course - remaining passive -, whereas 
compliance with the Convention called for positive action on their part (see 
the above-mentioned Airey judgment, p. 14, par. 25 in fine). 

37. The Court thus concludes that there has been a breach of the 
requirements of Article 6 par. 3 (c) (art. 6-3-c). 

38. Initially, the applicant put forward a further claim based on sub-
paragraph (b) of Article 6 par. 3 (art. 6-3-b); he invoked that sub-paragraph 
(b), and sub-paragraph (c) for that matter, in conjunction with Articles 13, 
14, 17 and 18 (art. 13, art. 14, art. 17, art. 18) (admissibility decision of 1 
March 1977, sections "Complaints" and "Submissions of the Parties"). In 
view of the conclusion appearing in the preceding paragraph, the Court does 
not consider that it has to rule on issues to wich no reference was made 
during the proceedings before it by the Government or the Commission. 
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III. THE APPLICATION OF ARTICLE 50 (art. 50) 

39. On behalf of Mr. Artico, Mr. Solinas claimed payment 
- of professional fees for services rendered before the Commission and 

the Court; 
- of just sums in respect of the unlawful detention allegedly resulting 

from the breach of Article 6 par. 3 (c) (art. 6-3-c) and of non-pecuniary 
injury. 

The Commission’s Delegates, for their part, invited the Court to afford to 
the applicant, under Article 50 (art. 50), satisfaction of an amount to be 
determined by the Court. 

Having also heard the Government’s observations, the Court considers 
that this question is ready for decision (Rule 50 par. 3, first sentence, of the 
Rules of Court). 

A. Professional fees 

40. In a note dated 27 February 1980, Mr. Solinas indicated that his fees 
amount to Lire 2,573,000 from which should be deducted the sums already 
received from the Council of Europe, namely FF 6,949.43 according to a 
résumé which the Secretary to the Commission supplied to the registry on 
12 March in reply to a question from the Court. 

It appears from these two documents and paragraph 4 of the report hat 
the applicant had the benefit of free legal aid - before the Commission and 
then, after reference of the case to the Court, in his relations with the 
Delegates - throughout the period subsequent to the admissibility decision 
of 1 March 1977. He did not maintain that he paid or is liable to pay to Mr. 
Solinas, who was not acting for him before that date, additional fees for 
which he might seek reimbursement. It follows that, in this respect, Mr. 
Artico has borne no costs and has suffered no loss capable of being 
compensated under Article 50 (art. 50). The Court refers on this point to its 
Luedicke, Belkacem and Koç judgment of 10 March 1980 (Series A no. 36, 
p. 8, par. 15). 

B. "Unlawful detention" and non-pecuniary injury 

41. Basing himself on various directives (provvedimenti) relative to the 
concurrence (unificazione) or accumulation of his sentences (see paragraph 
12 above and the verbatim record of the hearing of 31 January 1980), Mr. 
Artico asserted that he would have been released on 7 August 1974, rather 
than on 23 August 1975, if on 12 November 1973 the Court of Cassation 
had declared that proceedings were barred as a result of statutory limitation. 
He maintained that the twelve months and sixteen days which he spent in 
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prison unduly (indebita carcerazione) were the "direct and immediate 
consequence of the violation of the right of defence". 

42. The Government expressed reservations about the very existence of 
any abnormal deprivation of liberty, claiming that the divergent views 
expressed by the authorities which in turn examined the matter, including 
the Court of Cassation in 1975 (see paragraph 11 in fine above), and the 
extraordinary profusion (straordinaria prolificità) of the applicant’s criminal 
convictions demonstrated the enormous difficulty (difficoltà enorme) of 
retracing his curriculum vitae. 

The documentary evidence nevertheless leaves the impression that Mr. 
Artico would indeed have been released as early as 7 August 1974 if the 
Court of Cassation had held in its rulings on the applications to quash that 
statutory limitation applied. In fact, the prospects of such a decision would 
have been greater if the applicant had had the benefit of effective legal 
assistance. On this point, the Court refers to paragraphs 30, 34 and 35 above 
and concurs with the opinion of the Commission’s Delegates; it also recalls 
that in certain cases the loss of real opportunities warrants the award of just 
satisfaction (see the König judgment of 10 March 1980, Series A no. 36, p. 
17, par. 19). 

43. However, the injury which the applicant alleged he suffered by 
reason of his unlawful detention is but a hypothetical and, at the most, 
indirect consequence of the breach of Article 6 par. 3 (c) (art. 6-3-c); the 
"direct and immediate" cause of that injury is actually to be found in an 
interference with his physical liberty. 

In this connection, it should not be forgotten that on 1 March 1977 the 
Commission declared inadmissible, for failure to exhaust domestic 
remedies, the complaint concerning the alleged violation of Article 5 (art. 
5); it took the view that, after the appeal judgment of 5 August 1975, Mr. 
Artico should have sought compensation in the courts of his country on the 
strength of either Article 571 of the Code of Criminal Procedure or Article 5 
par. 5 (art. 5-5) of the Convention (see paragraph 21 above and Appendix II 
to the report). 

44. At that point the applicant did file a claim for compensation but it 
was rejected by the Court of Cassation on 4 November 1977 since the 
statutory time-limit of eighteen months had expired on 5 February (see 
paragraph 12 above and the verbatim record of the hearing of 31 January 
1980). 

The Government stressed that that judgment is final and is not the subject 
of any complaint on the part of the applicant (decisione irrevocable, 
definitiva, non impugnata); they contended that on this ground alone the 
issue of compensation for unlawful detention was closed. 

The Court is not convinced by this argument. Admittedly, Mr. Artico 
omitted to have recourse in due time to the remedies available under Italian 
law but this does not compel the Court to dismiss his present claims (see the 
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De Wilde, Ooms and Versyp judgment of 10 March 1972, Series A no. 14, 
pp. 7-10, par. 14-16 and 20, and the above-mentioned König judgment, pp. 
14-15, par. 15); besides, those claims have a different basis in law, namely 
the consequences of the lack of effective legal assistance. 

45. Nevertheless, it has to be remembered that the Ferrara public 
prosecutor set off against later sentences the year and sixteen days of 
imprisonment in question (see paragraph 12 above). The applicant alleged 
that the practical benefit of this measure was limited to sixteen days, 
arguing that he would in any event have been granted a year’s remission of 
sentence (indulto) by reason of Presidential Decree no. 413 of 4 August 
1978 (Gazzetta Ufficiale, 1978, pp. 5557-5560). In point of fact, the 
directive (provvedimento) of the Ferrara public prosecutor’s department 
predated the Decree, having been issued on 15 March 1978. On that date, 
Mr. Artico still had to serve a "debit balance" of one year, ten months and 
twenty-one days after allowance had been made in respect of the setting-off. 
Thus, it did confer on him a tangible advantage, without prejudice to the 
advantage which he might afterwards have been able to derive from the 
aforesaid Decree. Although the setting-off did not provide him with 
complete reparation (restitutio in integrum), it compensated to a large extent 
the damage he suffered (see the Ringeisen judgment of 22 June 1972, Series 
A no. 15, p. 10, par. 26; the Neumeister judgment of 7 May 1974, Series A 
no. 17, pp. 18-19, par. 40-41; the Engel and others judgment of 23 
November 1976, Series A no. 22, pp. 68-69, par. 10). 

46. As regards the nature of the remaining damage, the Court notes that 
Mr. Artico has not established, or even alleged, any pecuniary loss. On the 
other hand, the additional period of imprisonment which might have been 
brought about - indirectly - by the absence of effective legal assistance (see 
paragraphs 42 and 43 above) undoubtedly caused him non-pecuniary injury. 

47. To this has to be added the non-pecuniary injury resulting directly 
from the violation of Article 6 par. 3 (c) (art. 6-3-c), in respect of which the 
setting-off of the aforesaid period against later sentences clearly has no 
relevance: for more than a year the applicant remained without a lawyer, 
other than nominally, despite his pressing and repeated complaints and 
representations (see paragraphs 13-15 above). In all probability he was left 
with a distressing sensation of isolation, confusion and neglect. In 
particular, when the public prosecutor submitted on 3 and 10 July 1973 that 
the applications to quash should be dismissed in chambers, Mr. Artico must 
have felt defenceless since only a lawyer could have countered that 
submission by demanding a public hearing in the presence of the parties 
(see paragraphs 10 and 17 above). 

48. None of the above elements of damage lends itself to a process of 
calculation. Taking them together on an equitable basis, as is required by 
Article 50 (art. 50), the Court considers that Mr. Artico should be afforded 
satisfaction assessed at three million (3,000,000) Lire. 
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FOR THESE REASONS, THE COURT UNANIMOUSLY 

1. Declares that the Government are estopped from contesting the 
admissibility of the application; 

 
2. Holds that there has been breach of Article 6 par. 3 (c) (art. 6-3-c); 
 
3. Holds that the Italian Republic is to pay to the applicant compensation of 

Lire 3,000,000 for non-pecuniary injury; 
 
4. Rejects the remainder of the claim for just satisfaction. 
 

Done in English and in French, the French text being authentic, at the 
Human Rights Building, Strasbourg, this thirteenth day of May, one 
thousand nine hundred and eighty. 
 

For the President 
Leon LIESCH 

Judge 
 
Marc-André EISSEN 
Registrar 
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In the Colozza case∗∗∗∗, 
The European Court of Human Rights, sitting, in accordance with Article 

43 (art. 43) of the Convention for the Protection of Human Rights and 
Fundamental Freedoms ("the Convention") and the relevant provisions of 
the Rules of Court, as a Chamber composed of the following judges: 
 Mr.  G. WIARDA, President, 
 Mr.  J. CREMONA, 
 Mr.  Thór VILHJÁLMSSON, 
 Mr.  E. GARCÍA DE ENTERRÍA, 
 Mr.  L.-E. PETTITI, 
 Mr.  C. RUSSO, 
 Mr.  J. GERSING, 

and also of Mr. M.-A. EISSEN, Registrar, and Mr. H. PETZOLD, Deputy 
Registrar, 

Having deliberated in private on 28 September 1984 and on 22 January 
1985, 

Delivers the following judgment, which was adopted on the last-
mentioned date: 

PROCEDURE 

1.   The present case was referred to the Court by the European 
Commission of Human Rights ("the Commission") on 18 July 1983, within 
the three-month period laid down by Article 32 para. 1 and Article 47 (art. 
32-1, art. 47) of the Convention. The case originated in an application (no. 
9024/80) against the Italian Republic lodged with the Commission on 5 
May 1980 under Article 25 (art. 25) by Mr. Giacinto Colozza, an Italian 
national. The Commission had ordered the joinder of this application with 
another (no. 9317/81), lodged against the same State on 21 July 1978 by 
Mr. Pedro Rubinat, a Spanish national. 

2.   The Commission’s request referred to Articles 44 and 48 (art. 44, art. 
48) and to the declaration whereby Italy recognised the compulsory 
jurisdiction of the Court (Article 46) (art. 46). The purpose of the request 
was to obtain a decision as to whether or not the facts of the case disclosed a 
breach by the respondent State of its obligations under Article 6 para. 1 (art. 
6-1). 

                                                 
∗ Note by the Registrar: The case is numbered 7A/1983/63/97.  The second figure indicates 
the year in which the case was referred to the Court and the first figure its place on the list 
of cases referred in that year; the last two figures indicate, respectively, the case's order on 
the list of cases and of originating applications (to the Commission) referred to the Court 
since its creation. 
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3.   In response to the inquiry made in accordance with Rule 33 para. 3 
(d) of the Rules of Court, Mr. Colozza stated that he wished to take part in 
the proceedings pending before the Court and designated the lawyer who 
would represent him (Rule 30). 

4.   The Chamber of seven judges to be constituted included, as ex officio 
members, Mr. C. Russo, the elected judge of Italian nationality (Article 43 
of the Convention) (art. 43), and Mr. G. Wiarda, the President of the Court 
(Rule 21 para. 3 (b)). On 21 September 1983, the President drew by lot, in 
the presence of the Registrar, the names of the five other members, namely 
Mr. J. Cremona, Mr. Thór Vilhjálmsson, Mr. L. Liesch, Mr. L.-E. Pettiti and 
Mr. J. Gersing (Article 43 in fine of the Convention and Rule 21 para. 4) 
(art. 43). Subsequently, Mr. E. García de Enterría, substitute judge, replaced 
Mr. Liesch, who was prevented from taking part in the consideration of the 
case (Rules 22 para. 1 and 24 para. 1). 

5.   Mr. Wiarda, who had assumed the office of President of the Chamber 
(Rule 21 para. 5), ascertained, through the Registrar, the views of the Agent 
of the Italian Government ("the Government"), the Delegate of the 
Commission and the representative of the applicant regarding the procedure 
to be followed. On 6 October 1983, the President directed that the Agent 
and the representative should each have until 15 November to file a 
memorial and that the Delegate should be entitled to reply in writing within 
two months from the date of the transmission to him by the Registrar of 
whichever of the aforesaid documents should last be filed (Rule 37 para. 1). 

On 7 November 1983, the President extended the first time-limit to 28 
December. The memorial of Mr. Colozza - to whom the President had 
granted leave, on 22 August 1983, to use the Italian language during the 
proceedings (Rule 27 para. 3) - was received at the registry on 3 January 
1984. The Agent of the Government, to whom the President had granted a 
further extension of the time-limit until 29 February, filed the original 
Italian text of his memorial at the registry on 2 March and the French 
translation, the official text for the Court, on 5 April. 

The Delegate stated, in a letter of 14 May, that he did not intend to avail 
himself of his right to reply in writing. 

6.   On various dates between 15 February and 17 May 1984, the registry 
was informed first of Mr. Colozza’s death, on 2 December 1983, and then of 
his widow’s wish to have the proceedings continued, to take part therein and 
to be represented by the same legal adviser as her husband. For the sake of 
convenience, the present judgment will continue to refer to Mr. Colozza as 
"the applicant", although Mrs. Colozza is today to be regarded as having 
this status (see the X v. the United Kingdom judgment of 5 November 1981, 
Series A no. 46, p. 15, para. 32). 

7.   After consulting, through the Registrar, the Agent of the 
Government, the Commission’s Delegate and the applicant’s representative, 
the President directed on 28 June 1984 that the oral hearings should open on 
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26 September 1984 (Rule 38). He also decided that the hearings would 
relate only to Mr. Colozza’s case and not to that of Mr. Rubinat. 

On 12 July, the President granted to the Agent of the Government leave 
to use the Italian language at the hearings (Rule 27 para. 2). 

On 14 August, the Registrar received Mrs. Colozza’s claims under 
Article 50 (art. 50) of the Convention and, on 18 September, the 
Government’s observations thereon. 

On 31 August and 26 September, the Commission and the Government 
filed a certain number of documents which the Registrar, acting on the 
President’s instructions, had requested them to supply. Further documents 
were lodged by the applicant’s representative on 10 and 12 December. 

8.   The hearings were held in public at the Human Rights Building, 
Strasbourg, on the appointed day. Immediately before they opened, the 
Court had held a preparatory meeting at which it had decided, inter alia, to 
sever the case of Mr. Rubinat from that of Mr. Colozza. 

There appeared before the Court: 
- for the Government 

 Mr. G. BOSCO, Minister Plenipotentiary, 
   Diplomatic Legal Service of the Ministry of Foreign   
   Affairs,  Co-Agent, 
 Mr. A. GIARDA, avvocato 
   and professor at Milan University,  Counsel; 

- for the Commission 
 Mr. J. SAMPAIO,  Delegate; 

- for the applicant 
 Mr. A. MIELE, avvocato,  Counsel. 

The Court heard their addresses and their replies to its questions. 

AS TO THE FACTS 

I.   THE PARTICULAR FACTS OF THE CASE 

9.   Mr. Giacinto Colozza was born in 1924 and died in 1983. He was an 
Italian citizen and lived in Rome. 

10.   On 20 June 1972, the carabinieri reported the applicant to the Rome 
public prosecutor’s office for various alleged offences, including fraud, 
committed before November 1971. They said that they had not questioned 
the suspect because they had failed to contact him at his last-known address. 
In fact, his flat, in via Longanesi, had been closed and his furniture seized 
by the judicial authorities; the manager of the building, who was also the 
administrator appointed by the court in the attachment proceedings, was 
unaware of Mr. Colozza’s new address. 
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On 4 October 1973, the investigating judge issued a "judicial 
notification" (comunicazione giudiziaria) intended to inform the applicant 
of the opening of criminal proceedings against him. A bailiff attempted to 
serve it on Mr. Colozza at the address - via Fonteiana - shown in the 
Registrar-General’s records, but without success: he had moved - about ten 
years earlier according to the carabinieri and five years earlier according to 
the police - and had omitted to inform the City Hall of his change of 
residence as required by law. 

11.   Meanwhile Mr. Colozza, when renewing his driving licence in 
September 1973, had given, as his current address, that shown in the 
Registrar-General’s records (via Fonteiana). 

12.   On 14 November 1973, after unsuccessful searches at the latter 
address, the investigating judge declared the accused untraceable 
(irreperibile), appointed an official defence lawyer for him and continued 
the investigations. Thereafter, in pursuance of Article 170 of the Code of 
Criminal Procedure (see paragraph 19 below), all the documents which had 
to be served on the applicant were lodged in the registry of the investigating 
judge, the defence counsel being informed in each case. 

On 12 November 1974 and 30 May and 3 June 1975, the investigating 
judge issued three arrest warrants which were not executed because the 
competent authorities still did not know where Mr. Colozza was living. It 
should, however, be noted that the address indicated on the warrants was via 
Longanesi. On each occasion, the carabinieri drew up a report of fruitless 
searches (vane ricerche). Mr. Colozza was thenceforth regarded as 
"latitante", that is as a person wilfully evading the execution of a warrant 
issued by a court (see paragraph 20 below). 

13.   By a decision of 9 August 1975, the applicant was committed for 
trial. 

A first hearing was held by the Rome Regional Court on 6 May 1976. 
Although he had been informed of the lodging of the summons to appear 
(see paragraph 12 above), the accused’s officially-appointed defence 
counsel did not appear, with the result that the court had to appoint a 
replacement and postponed the hearings until 26 November. On that date, a 
new lawyer was officially assigned, because the one appointed on 6 May 
did not appear either. The court adjourned the trial and concluded it on 17 
December 1976, after appointing, during the sitting and again for the same 
reason, another official defence lawyer. It sentenced Mr. Colozza to six 
years’ imprisonment (reclusione) and a fine (multa) of 600,000 Lire. The 
public prosecutor had called for sentences of five years’ imprisonment and a 
fine of 2,000,000 Lire and the officially-appointed defence counsel had 
agreed with his submissions. 

The judgment was lodged in the registry on 29 December 1976 and a 
copy was served on the lawyer. It became final on 16 January 1977, as he 
had not entered an appeal. 
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14.   On 20 May 1977, the public prosecutor’s office issued an arrest 
warrant. The applicant was arrested at his home in Rome, 31 via Pian Due 
Torri, on the following 24 September. On the next day, he raised a 
"procedural objection" (incidente d’esecuzione) as regards this warrant and 
at the same time filed a "late appeal" (appello apparentemente tardivo; see 
paragraph 23 below). He appointed a lawyer and instructed him to draft the 
grounds of appeal. However, he submitted them himself on 24 December 
1977 and lodged a supplementary memorial on 25 July 1978. On 15 
November and 28 December 1977, he appointed new lawyers. 

15.   On 29 April 1978, the Rome Regional Court dismissed the 
"procedural objection" and ordered that the papers be sent to the Rome 
Court of Appeal for a ruling on the "late appeal". 

Mr. Colozza maintained that he had been wrongly declared "latitante" 
and that the notifications of the summons to appear and of the extract from 
the judgment rendered by default were therefore null and void. 

He explained that, as he had received notice to quit from his landlord at 
the end of 1971, he had left his flat in via Fonteiana and, before finding a 
new one, had lived in a hotel. He pointed out that his new address (via Pian 
Due Torri) was known to the police since, on 12 March 1977, they had 
summoned him to the local police station for questioning; the same applied 
both to the Rome public prosecutor’s office, which, on 7 October 1976 (that 
is to say, almost two months before adoption of the judgment), had sent him 
a "judicial notification" concerning other criminal proceedings, and to 
various public authorities, which had served documents on him, using the 
notification service of the Rome City Hall. 

16.   Mr. Colozza’s appeal was examined together with an appeal that 
had been entered by his co-accused. The Court of Appeal heard Mr. Colozza 
both on the merits of the case and on the fact that he had been treated as 
"latitante". 

The public prosecutor attached to the Court of Appeal also submitted that 
the judgment of 17 December 1976 should be set aside; in his view, Mr. 
Colozza should not have been regarded as "latitante". 

On 10 November 1978, the Court of Appeal confirmed the conviction of 
the co-accused. As to Mr. Colozza, it held that his appeal was inadmissible 
for failure to observe time-limits. It ruled that the time-limit for filing the 
grounds of appeal - twenty days, under Article 201 of the Code of Criminal 
Procedure - had begun to run on 13 October 1977, the date on which the 
arrest warrant had been served, whereas the memorial had not been 
submitted until 24 December 1977. 

17.   Mr. Colozza lodged an appeal on points of law but it was dismissed 
by the Court of Cassation on 5 November 1979. It accepted that the Court of 
Appeal had wrongly declared the "late appeal" inadmissible for failure to 
file the grounds in time: it should first have determined whether, as the 
appellant alleged, the first-instance proceedings were void. However, the 
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Court of Cassation concluded that this was not so: it considered that Mr. 
Colozza had rightly been declared first to be "irreperibile" and then to be 
"latitante". It added that the Court of Appeal should have declared the 
appeal inadmissible as out of time, since it had been lodged at a time when 
the judgment under appeal had already become final. 

Mr. Colozza, who had been in custody since 23 September 1977 to serve 
his sentence, as well as other suspended sentences previously passed on 
him, died in prison on 2 December 1983 (see paragraph 6 above). 

II.   RELEVANT DOMESTIC LAW 

A. Notification 

1. General principles concerning notification to an accused person who 
is not in custody 

18.   The Code of Criminal Procedure lays down the methods for 
notifying an accused person who is not in custody of the various documents 
pertaining to the investigations and the trial. 

When the first procedural step involving the presence of such an accused 
is taken, the court, the public prosecutor’s office or the official of the 
criminal investigation department must ask the accused to indicate the place 
where notifications should be made or to elect an address for service 
(Article 171, first paragraph). If he does not do so, Article 169 applies; this 
provides, inter alia, that if the first notification cannot be made to the party 
concerned in person, it is to be delivered, at his place of residence or of 
work, to a person living with him or to the caretaker. If those two places are 
not known, notification is to be left where the party concerned is living 
temporarily or has an address, by delivery to one of the above-mentioned 
persons. 

2. Notification to an accused who is "irreperibile" or "latitante" 

19.   The Code of Criminal Procedure does not define the concept of 
"irreperibile". Nevertheless, according to the relevant rules, it may apply to 
any person on whom a document concerning criminal proceedings opened 
against him has to be served and whom it has not been possible to trace 
because his address was unknown. The mere establishment of this fact - the 
question whether there has been a wilful evasion of the investigations being 
irrelevant in this context - is enough for this purpose. According to Article 
170, the bailiff has to inform the judge who ordered the notification. The 
latter, after directing that further searches be conducted at the place of birth 
or last residence, will then issue a decree (decreto) to the effect that 
notifications shall be effected by being lodged in the registry of the court 
before which proceedings are in progress. The defence lawyer must be 
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informed immediately whenever a document is so lodged; if the accused has 
no lawyer, the court has to assign one to him officially. 

20.   This system of notification is also used if the accused is "latitante" 
(Article 173). 

According to the first paragraph of Article 268, any person wilfully 
evading execution of, inter alia, an arrest warrant shall be regarded as being 
"latitante". The third paragraph states that whenever classification as 
"latitante" entails legal consequences, these are to extend to the other 
proceedings instituted against the person in question. If he does not have a 
lawyer of his own choosing, an official appointment will be made. 

The Court of Cassation has consistently held that an intention to evade 
arrest is to be presumed where adequate searches by the criminal 
investigation police have been unsuccessful. This presumption exists even if 
the person in question, after moving and failing to make the statutory 
declaration of change of residence, has not resorted to any special 
subterfuges to avoid arrest (3rd Criminal Chamber, 12 March 1973, no. 559, 
Repertorio 1974, no. 3440; 6th Criminal Chamber, 20 October 1971, no. 
3195, Repertorio 1973, no. 4897; Massimario delle decisioni penali, 1972, 
no. 1959). In its judgment no. 98 of 2 June 1977, the Constitutional Court 
specified, however, that the presumption can be rebutted and is thus not 
irrefutable. 

The term "adequate searches" leaves the criminal investigation police 
with a measure of discretion as to the steps to be taken; this discretion is 
however limited, in that the person concerned must be sought at the 
residence indicated in the arrest warrant (2nd Criminal Chamber, 19 
October 1978, no. 12698, massima no. 140224). 

B. Trial by default (contumacia) 

21.   Although trial by "contumacia" (by default; Articles 497 to 501 of 
the Code of Criminal Procedure) is classified as a special form of 
proceedings, the ordinary procedure is followed (Article 499, first 
paragraph).  Such a trial is held when the accused, after being duly 
summoned, does not appear at the hearing and neither requests nor agrees 
that it take place in his absence. 

22.   Under Italian law, an accused who fails to appear (contumace) has 
the same rights as an accused who is present. He is, for example, entitled to 
be defended by a lawyer - who will be officially assigned to him by the 
court if he has not chosen one himself - and to lodge an ordinary appeal or 
an appeal on points of law against the judgment concerning him. The time-
limit for entering such an appeal begins to run only from the day on which 
he was notified of the decision by means of service of an extract from the 
judgment. However, in the case of a person who has also been declared to 
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be "irreperibile" or "latitante", time begins to run from the date of the 
lodging of the judgment in the registry of the court that rendered it. 

C. "Late appeal" 

23.   According to Italian case-law, individuals who have not entered an 
appeal and who consider that the notification of the judgment was irregular 
can lodge a "late appeal". The time-limits to be observed are the same as for 
the ordinary appeal (three days for giving notice of appeal and twenty days 
for submitting the grounds), but both start to run from the date when the 
person in question had knowledge of the judgment. Nevertheless, in the case 
of a person regarded as "latitante" the court hearing the appeal can 
determine the merits of the criminal charge only if it finds that there has 
been a failure to comply with the rules governing declarations that an 
accused is "latitante" or governing service on him of the documents in the 
proceedings; in addition, it is for the person concerned to prove that he was 
not seeking to evade justice. 

D. Defence of the accused; related rules as to nullity 

24.   Article 185 of the Code of Criminal Procedure provides, inter alia, 
that proceedings shall be null and void if the rules on the participation, 
assistance and representation of the accused have not been observed. Failure 
to serve a summons to appear at the hearing and the absence, at that stage, 
of the accused’s defence counsel constitute grounds of incurable nullity, of 
which the court must take notice of its own motion at any point in the 
proceedings. 

PROCEEDINGS BEFORE THE COMMISSION 

25.   Mr. Colozza applied to the Commission on 5 May 1980. He alleged 
that there had been several violations of Article 6 (art. 6) of the Convention. 
In particular, he complained that he was at no time aware of the proceedings 
instituted against him and that he had therefore not been able to defend 
himself in a practical and effective manner. He also relied on Article 13 (art. 
13), maintaining that he had had no "effective remedy" against the judgment 
of the Rome Regional Court. 

On 9 July 1982, the Commission, after ordering the joinder of the 
application (no. 9024/80) with that of Mr. Rubinat (no. 9317/81) (see 
paragraphs 1 and 8 above), declared it admissible as regards Article 6 (art. 
6) and inadmissible as regards the remainder. In its report of 5 May 1983 
(Article 31) (art. 31), the Commission expressed the unanimous opinion that 
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Article 6 para. 1 (art. 6-1) had been violated. The full text of the 
Commission’s opinion and of the separate opinion contained in the report is 
reproduced as an annex to the present judgment. 

AS TO THE LAW 

I.   ALLEGED VIOLATION OF ARTICLE 6 PARA. 1 (art. 6-1) 

26.   At the hearings before the Court, the applicant’s lawyer contended 
that there had been a violation of paragraph 3 (a) of Article 6 (art. 6-3-a). 
The Commission, for its part, considered the case under paragraph 1 (art. 6-
1); the Government denied that there had been any breach at all. 

The Court recalls that the guarantees contained in paragraph 3 of Article 
6 (art. 6-3) are constituent elements, amongst others, of the general notion 
of a fair trial (see the Goddi judgment of 9 April 1984, Series A no. 76, p. 
11, para. 28). In the circumstances of the case, the Court, whilst also having 
regard to those guarantees, considers that it should examine the complaint 
under paragraph 1, which provides 

"In the determination of ... any criminal charge against him, everyone is entitled to a 
fair ... hearing ... by [a] ... tribunal ... ." 

The basic question is whether the combined recourse to the procedure for 
notifying persons who are untraceable (irreperibile) and to the procedure for 
holding a trial by default - in the form applicable to "latitanti" (see 
paragraph 20 above) - deprived Mr. Colozza of the right thus guaranteed. 

27.   Although this is not expressly mentioned in paragraph 1 of Article 6 
(art. 6-1), the object and purpose of the Article taken as a whole show that a 
person "charged with a criminal offence" is entitled to take part in the 
hearing. Moreover, sub-paragraphs (c), (d) and (e) of paragraph 3 (art. 6-3-
c, art. 6-3-d, art. 6-3-e) guarantee to "everyone charged with a criminal 
offence" the right "to defend himself in person", "to examine or have 
examined witnesses" and "to have the free assistance of an interpreter if he 
cannot understand or speak the language used in court", and it is difficult to 
see how he could exercise these rights without being present. 

28.   In the instant case, the Court does not have to determine whether 
and under what conditions an accused can waive exercise of his right to 
appear at the hearing since in any event, according to the Court’s 
established case-law, waiver of the exercise of a right guaranteed by the 
Convention must be established in an unequivocal manner (see the 
Neumeister judgment of 7 May 1974, Series A no. 17, p. 16, para. 36; the 
Le Compte, Van Leuven and De Meyere judgment of 23 June 1981, Series 
A no. 43, pp. 25-26, para. 59; the Albert and Le Compte judgment of 10 
February 1983, Series A no. 58, p. 19, para. 35). 
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In fact, the Court is not here concerned with an accused who had been 
notified in person and who, having thus been made aware of the reasons for 
the charge, had expressly waived exercise of his right to appear and to 
defend himself. The Italian authorities, relying on no more than a 
presumption (see paragraphs 12 and 20 above), inferred from the status of 
"latitante" which they attributed to Mr. Colozza that there had been such a 
waiver. 

In the Court’s view, this presumption did not provide a sufficient basis. 
Examination of the facts does not disclose that the applicant had any inkling 
of the opening of criminal proceedings against him; he was merely deemed 
to be aware of them by reason of the notifications lodged initially in the 
registry of the investigating judge and subsequently in the registry of the 
court. In addition, the attempts made to trace him were inadequate: they 
were confined to the flat where he had been sought in vain in 1972 (via 
Longanesi) and to the address shown in the Registrar-General’s records (via 
Fonteiana), yet it was known that he was no longer living there (see 
paragraphs 10 and 12 above). The Court here attaches particular importance 
to the fact that certain services of the Rome public prosecutor’s office and 
of the Rome police had succeeded, in the context of other criminal 
proceedings, in obtaining Mr. Colozza’s new address (see paragraph 15 
above); it was thus possible to locate him even though - as the Government 
mentioned by way of justification - no data-bank was available. It is 
difficult to reconcile the situation found by the Court with the diligence 
which the Contracting States must exercise in order to ensure that the rights 
guaranteed by Article 6 (art. 6) are enjoyed in an effective manner (see, 
mutatis mutandis, the Artico judgment of 13 May 1980, Series A no. 37, p. 
18, para. 37). 

In conclusion, the material before the Court does not disclose that Mr. 
Colozza waived exercise of his right to appear and to defend himself or that 
he was seeking to evade justice. It is therefore not necessary to decide 
whether a person accused of a criminal offence who does actually abscond 
thereby forfeits the benefit of the rights in question. 

29.   According to the Government, the right to take part in person in the 
hearing does not have the absolute character which is apparently attributed 
to it by the Commission in its report; it has to be reconciled, through the 
striking of a "reasonable balance", with the public interest and notably the 
interests of justice. 

It is not the Court’s function to elaborate a general theory in this area 
(see, mutatis mutandis, the Deweer judgment of 27 February 1980, Series A 
no. 35, p. 25, para. 49). As was pointed out by the Government, the 
impossibility of holding a trial by default may paralyse the conduct of 
criminal proceedings, in that it may lead, for example, to dispersal of the 
evidence, expiry of the time-limit for prosecution or a miscarriage of justice. 
However, in the circumstances of the case, this fact does not appear to the 
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Court to be of such a nature as to justify a complete and irreparable loss of 
the entitlement to take part in the hearing. When domestic law permits a 
trial to be held notwithstanding the absence of a person "charged with a 
criminal offence" who is in Mr. Colozza’s position, that person should, once 
he becomes aware of the proceedings, be able to obtain, from a court which 
has heard him, a fresh determination of the merits of the charge. 

30.   The Contracting States enjoy a wide discretion as regards the choice 
of the means calculated to ensure that their legal systems are in compliance 
with the requirements of Article 6 para. 1 (art. 6-1) in this field. The Court’s 
task is not to indicate those means to the States, but to determine whether 
the result called for by the Convention has been achieved (see, mutatis 
mutandis, the De Cubber judgment of 26 October 1984, Series A no. 86, p. 
20, para. 35). For this to be so, the resources available under domestic law 
must be shown to be effective and a person "charged with a criminal 
offence" who is in a situation like that of Mr. Colozza must not be left with 
the burden of proving that he was not seeking to evade justice or that his 
absence was due to force majeure. 

31.   According to Italian case-law, the applicant was entitled to lodge a 
"late appeal" and, in fact, he did so (see paragraphs 14 and 23 above). 
This remedy does not satisfy the criteria mentioned above. The court 
hearing the appeal can determine the merits (in French: "bien-fondé") of the 
criminal charge, as regards the factual and legal issues, only if it finds that 
the competent authorities have failed to comply with the rules governing 
declarations that an accused is "latitante" or governing service on him of the 
documents in the proceedings; in addition, it is for the person concerned to 
prove that he was not seeking to evade justice (see paragraph 23 above). 
In the present case, neither the Court of Appeal nor the Court of Cassation 
redressed the alleged violation: the former confined itself to holding the 
appeal inadmissible and the latter concluded that the declaration of 
"latitanza" was legitimate (see paragraphs 16 and 17 above). 

32.   Thus, Mr. Colozza’s case was at the end of the day never heard, in 
his presence, by a "tribunal" which was competent to determine all the 
aspects of the matter. 

According to the Government, however, the applicant himself was 
responsible for this state of affairs since he neither informed the City Hall of 
his change of address nor, once he was treated as "latitante", took the 
initiative of supplying an address for the service of documents or of giving 
himself up. 

The Court does not see how Mr. Colozza could have taken the second or 
the third course; it is not established that he was in any way aware of the 
proceedings instituted against him. 

The first alleged shortcoming concerns nothing more than a regulatory 
offence (illecito amministrativo); the consequences which the Italian 
judicial authorities attributed to it are manifestly disproportionate, having 
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regard to the prominent place which the right to a fair trial holds in a 
democratic society within the meaning of the Convention (see, mutatis 
mutandis, the above-mentioned De Cubber judgment, Series A no. 86, p. 16, 
para. 30 in fine). 

33.   There was therefore a breach of the requirements of Article 6 para. 1 
(art. 6-1). 

II.   APPLICATION OF ARTICLE 50 (art. 50) 

34.   Article 50 (art. 50) of the Convention reads as follows: 

"If the Court finds that a decision or a measure taken by a legal authority or any 
other authority of a High Contracting Party is completely or partially in conflict with 
the obligations arising from the ... Convention, and if the internal law of the said Party 
allows only partial reparation to be made for the consequences of this decision or 
measure, the decision of the Court shall, if necessary, afford just satisfaction to the 
injured party." 

35.   The applicant’s widow claimed just satisfaction, but left the amount 
thereof to the Court’s discretion. The Commission indicated its agreement. 
The Government, whilst contesting the existence of a violation, took the 
same position; however, they raised the question whether Mrs. Colozza 
could validly replace her husband in the proceedings. 

The question is thus ready for decision (Rule 53 para. 1 of the Rules of 
Court). 

36.   Mrs. Colozza based her claim on the fact that her husband served a 
large part - about six years - of the sentence imposed on him. She 
maintained that this had occasioned, both for him and for her, physical and 
mental suffering and also financial loss. 

37.   The Government pointed out that the period which Mr. Colozza 
spent in prison was the result not only of the sentence passed on 17 
December 1976, but also of other sentences which were unconnected with 
the present proceedings. They also considered that his conduct should not 
be overlooked. 

38.   The Court notes that in the present case an award of just satisfaction 
can only be based on the fact that the applicant did not have the benefit of 
the guarantees of Article 6 (art. 6). Whilst the Court cannot speculate as to 
the outcome of the trial had the position been otherwise, it does not find it 
unreasonable to regard Mr. Colozza as having suffered a loss of real 
opportunities (see, mutatis mutandis, the Goddi judgment of 9 April 1984, 
Series A no. 76, pp. 13-14, para. 35). To this has to be added the non-
pecuniary damage undoubtedly suffered by him and by his widow. 

These elements of damage do not lend themselves to a process of 
calculation. Taking them on an equitable basis, as is required by Article 50 
(art. 50), the Court awards Mrs. Colozza, who must be recognised as having 
the status of "injured party" (see, mutatis mutandis, the above-mentioned 
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Deweer judgment, Series A no. 35, pp. 19-20, para. 37, and p. 32, para. 60, 
and, a contrario, the X v. the United Kingdom judgment of 18 October 
1982, Series A no. 55, p. 16, para. 19), an indemnity of 6,000,000 Lire. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1. Holds that there has been a violation of Article 6 para. 1 (art. 6-1); 
 
2. Holds that the respondent State is to pay to Mrs. Colozza six million 

(6,000,000) Lire by way of just satisfaction. 
 

Done in English and in French, and delivered at a public hearing at the 
Human Rights Building, Strasbourg, on 12 February 1985. 
 

Gérard WIARDA 
President 

 
Marc-André EISSEN 
Registrar 
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In the case of Barberà, Messegué and Jabardo∗∗∗∗, 
The European Court of Human Rights, sitting in plenary session pursuant 

to Rule 50 of the Rules of Court and composed of the following judges: 
 Mr  R. RYSSDAL, President, 
 Mr  J. CREMONA, 
 Mr  Thór VILHJÁLMSSON, 
 Mrs  D. BINDSCHEDLER-ROBERT, 
 Mr G. LAGERGREN, 
 Mr  F. GÖLCÜKLÜ, 
 Mr  F. MATSCHER, 
 Mr  J. PINHEIRO FARINHA, 
 Mr  L.-E. PETTITI, 
 Mr  B. WALSH, 
 Sir  Vincent EVANS, 
 Mr  R. MACDONALD, 
 Mr  C. RUSSO, 
 Mr  R. BERNHARDT, 
 Mr  A. SPIELMANN, 
 Mr  J. DE MEYER, 
 Mr  N. VALTICOS, 
 Mr L. TORRES BOURSAULT, ad hoc judge, 

and also of Mr M.-A. EISSEN, Registrar, and Mr H. PETZOLD, Deputy 
Registrar, 

Having deliberated in private on 28-29 January, 21-22 June and 26-27 
October 1988, 

Delivers the following judgment, which was adopted on the last-
mentioned date: 

PROCEDURE 

1.   The case was referred to the Court by the European Commission of 
Human Rights ("the Commission") and by the Spanish Government ("the 
Government") on 12 December 1986 and 29 January 1987 respectively, 
within the three-month period laid down by Article 32 para. 1 and Article 47 
(art. 32-1, art. 47) of the Convention for the Protection of Human Rights 
and Fundamental Freedoms ("the Convention"). It originated in three 
                                                 
∗ Note by the Registrar: The case is numbered 24/1986/122/171-173. The second figure 
indicates the year in which the case was referred to the Court and the first figure indicates 
its place on the list of cases referred in that year; the last two figures indicate, respectively, 
the case's order on the list of cases and of originating applications (to the Commission) 
referred to the Court since its creation. 
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applications (nos. 10588/83 - 10590/83) against the Kingdom of Spain 
lodged with the Commission under Article 25 (art. 25) by three nationals of 
that State, Mr Francesc-Xavier Barberà, Mr Antonino Messegué and Mr 
Ferrán Jabardo, on 22 July 1983. 

The Commission’s request referred to Articles 44 and 48 (art. 44, art. 48) 
and to Spain’s declaration recognising the compulsory jurisdiction of the 
Court (Article 46) (art. 46); the Government’s application referred to Article 
48 (art. 48). The object of the request and of the application was to obtain a 
decision as to whether the facts of the case disclosed a failure by the 
respondent State to comply with the requirements of Article 6 para. 1 (art. 
6-1). 

2.   In response to the enquiry made under Rule 33 para. 3 (d) of the 
Rules of Court, the applicants stated that they wished to take part in the 
proceedings before the Court and designated the lawyers who would 
represent them (Rule 30). 

3.   The Chamber to be constituted included ex officio Mr J.A. Carrillo 
Salcedo, the elected judge of Spanish nationality (Article 43 of the 
Convention) (art. 43), and Mr R. Ryssdal, the President of the Court (Rule 
21 para. 3 (b)). On 3 February 1987, in the presence of the Registrar, the 
President drew by lot the names of the other five members, namely Mr L.-E. 
Pettiti, Mr B. Walsh, Mr R. Macdonald, Mr A. Donner and Mr N. Valticos 
(Article 43 in fine of the Convention and Rule 21 para. 4) (art. 43). 

By a letter of 8 January to the President, Mr Carrillo Salcedo had 
withdrawn under Rule 24 para. 2 because he had been a member of the 
Commission when it made its decision on the admissibility of the 
application (11 October 1985). On 10 February, the Government informed 
the Registrar of the appointment of Mr Leopoldo Torres Boursault, abogado 
at the Supreme Court, as an ad hoc judge (Article 43 of the Convention and 
Rule 23) (art. 43). 

4.   Mr Ryssdal assumed the office of President of the Chamber (Rule 21 
para. 5) and, through the Registrar, consulted the Agent of the Government, 
the Delegate of the Commission and the lawyers for the applicants on the 
need for a written procedure (Rule 37 para. 1). In accordance with the 
orders made in consequence, the Registrar received memorials from the 
applicants and from the Government on 6 May and 10 June 1987 
respectively. On 17 July, the Secretary to the Commission informed him 
that the Delegate would submit his observations at the hearing. 

5.   On 23 September, the Chamber decided to relinquish jurisdiction 
forthwith in favour of the plenary Court (Rule 50). 

6.   On the next day, having consulted - through the Registrar - those who 
would be appearing before the Court, the President directed that the oral 
proceedings should open on 1 December 1987 (Rule 38). He had earlier 
given the Government’s delegation leave to address the Court in Spanish, 
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but subsequently he decided not to grant an application by counsel for the 
applicants for leave to speak in Catalan (Rule 27 paras. 2 and 3). 

On 4 and 16 November, the Commission filed a number of documents 
which the President had instructed the Registrar to obtain from it. 

7.   The hearing took place in public on the appointed day in the Human 
Rights Building, Strasbourg. The Court had held a preparatory meeting 
immediately beforehand. 

There appeared before the Court: 
- for the Government 

 Mr José Luis FUERTES SUÁREZ, Legal Adviser, 
   Ministry of Justice,  Agent, 
 Mr Manuel PERIS GÓMEZ, Vice-Chairman 
   of the General Judicial Council, 
 Mr Cándido CONDE-PUMPIDO FERREIRO, Deputy Principal Crown   
   Counsel at the Supreme Court,  Advisers; 

- for the Commission 
 Mr J.A. FROWEIN,  Delegate; 

- for the applicants 
 Mr C. ETELIN, avocat, 
 Mr A. GIL MATAMALA, abogado, 
 Mr I. DOÑATE SANGLAS, abogado, 
 Mr S. MIGUEL ROÉ, abogado,  Counsel, 
 Mr G. DE CELIS BERNAT, abogado, 
 Mr I. FORTUNY RIBAS, abogado,  Assistants. 

The Court heard addresses and submissions by Mr Peris Gómez and Mr 
Conde-Pumpido Ferreiro for the Government, by Mr Frowein for the 
Commission and by Mr Etelin and Mr Gil Matamala for the applicants, and 
also their replies to its questions. 
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AS TO THE FACTS 

8.   The three applicants are Spanish nationals born in 1951, 1947 and 
1955, respectively. Mr Francesc-Xavier Barberà Chamarro and Mr 
Antonino Messegué Mas are serving long sentences at Lérida Prison no. 2 
(Lleida-2) and Barcelona Prison respectively and have the benefits of the 
open system. Mr Ferrán Jabardo García is at present living in Gironella in 
Barcelona Province. 

 

 

I.   THE CIRCUMSTANCES OF THE CASE 

A. Origin of the proceedings against the applicants 

1. Killing of Mr Bultó 

At about 3 p.m. on 9 May 1977, Mr José María Bultó Marqués, a 77-
year-old Catalan businessman, was at his brother-in-law’s house in 
Barcelona in the company of his brother-in-law and his own sister, Mrs 
Pilar Bultó Marqués, when two men entered the flat under the pretext of 
being gas-board employees. They seized and held the maid, thus enabling 
other persons to enter. 

The latter threatened Mr Bultó with guns and shut him in a room, where 
they fixed an explosive device to his chest. They demanded a ransom of five 
hundred million pesetas from him, to be handed over within twenty-five 
days, and gave him instructions on how to pay it, saying that on payment he 
would be told how to remove the device safely. They then left the premises 
and departed in waiting cars. 

10.   Mr Bultó returned home in his car. Shortly before 5 p.m., the device 
exploded, killing him instantly. 

2. Criminal proceedings following the killing 

11.   On the same day, Barcelona investigating judge no. 13 commenced 
a preliminary investigation (diligencias previas - no. 1373/77) into these 
events. On 11 May, he placed the relevant documents in investigation file 
(sumario) no. 61/1977 but later relinquished jurisdiction on the ground that 
the crime was a terrorist act which came within the jurisdiction of the 
Audiencia Nacional in Madrid (see paragraph 45 below). The case was 
accordingly sent to central investigating judge no. 1 of that court (juez 
central de instrucción), who opened file no. 46/1977. 



BARBERÀ, MESSEGUÉ AND JABARDO v. SPAIN JUGDMENT  40 
JOINT CONCURRING OPINION OF JUDGES LAGERGREN, PETTITI AND MACDONALD 

 

 

 

40 

12.   The police investigation led to the arrest on 1 July 1977 of four 
persons (not including any of the applicants) who were members of the 
E.PO.CA. (Catalan Peoples’ Army) and one of whom had been recognised 
by witnesses. On 29 July, they were charged with murder, with a terrorist 
act causing death and with possession of explosives. 

On 10 November 1977, however, the Audiencia Nacional decided to 
apply the amnesty law (no. 46 of 15 October 1977) to the accused owing to 
the political nature of their motives. They were at once released. 

13.   On an appeal by the public prosecutor, the Supreme Court set this 
decision aside on 28 February 1978 on the ground that by that stage of the 
proceedings it had not been established that the crime was politically 
motivated and not carried out for pecuniary gain. This judgment meant that 
investigation file no. 46/1977 was reopened. As the four accused did not 
appear, however, the judge ordered them to be sought by the police, and in 
July 1978 he provisionally suspended the proceedings. 

3. Arrest of Mr Martínez Vendrell and proceedings against him 

14.   In the course of their investigations into the killing of Mr Bultó, the 
police arrested Mr Jaime Martínez Vendrell, aged 63, and four other persons 
on 4 March 1979. They were placed in police custody and held 
incommunicado, in accordance with the anti-terrorist legislation then in 
force (see paragraph 46 below). 

Unassisted by a lawyer, Mr Martínez Vendrell was questioned at the 
police station during his custody there and on 11 March 1979 made a 
statement containing, in substance, the following: 

Until 1974 he had been a leading member of a Catalan nationalist 
organisation, the "Front Nacional de Catalunya", and from 1967 on had 
taken part in the creation and training of armed groups, with the object of 
fighting for the independence of the Catalan nation. 

In 1968, he had met three young men including a certain "Thomas", 
whom he identified as the applicant Messegué, and in late 1969 had begun 
their theoretical and practical military training. In 1973, he had established 
another group of young men, one of whom he identified as the applicant 
Barberà. 

Subsequently, several people, including "Thomas", had purchased 
weapons in Germany; they had brought them into Spain via France and 
hidden them in dumps known to them alone. 

In 1976, three groups had been established, one of which was 
commanded by "Thomas". The group members gave up all outside activities 
and were paid by the organisation. A network of flats and radio transmitters 
had been created later to allow contact between the groups. 

In February 1977, Mr Martínez Vendrell had been informed that an 
explosive device had been produced, which could be attached to a person’s 
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body and subsequently defused on payment of an agreed ransom. The 
mechanical part of this device could have been designed by "Thomas" 
(Messegué) and another activist, and the electronic part by Mr Barberà and 
another person. "Thomas" and someone else had later shown the device to 
Mr Martínez Vendrell. 

In April 1977, they had revealed to him that the first victim chosen was 
Mr José María Bultó. 

Two days after the killing, he had met the commando leaders and had 
learned that eleven people had taken part in the operation and that Mr 
Barberà and Mr Messegué had attached the device to the victim’s chest. 

15.   When Mr Martínez Vendrell was brought before Barcelona 
investigating judge no. 6, in the presence and with the assistance of counsel, 
he amended his statement. In particular, he said that the bomb "might have" 
been made by the persons stated, but that he did not know the names of 
those who had carried out the attack on Mr Bultó. 

16.   These statements were sent to central investigating judge no. 1 in 
Madrid, who reopened file no. 46/1977 on 15 March 1979. On the next day 
he charged Mr Martínez Vendrell with murder and with possession of arms 
and explosives, and ordered him to be held in custody on remand. 

In a further decision on the same day he charged six others, including Mr 
Barberà and Mr Messegué, with murder, criminal damage and uttering 
forged documents, and issued a warrant for their arrest. As none of the six 
could be found, the proceedings continued solely against the co-defendants 
in custody. 

17.   During the investigation and again at the hearing, Mr Martínez 
Vendrell retracted his statement to the investigating judge as far as the 
identification of Barberà and Messegué was concerned. 

On 17 June 1980, the first section of the Criminal Division of the 
Audiencia Nacional sentenced him to one year and three months’ 
imprisonment for assisting armed gangs. It set aside the original charges, 
however, noting among other things that he had expressed disapproval when 
at the end of April 1977 he had been told of the proposed operation against 
Mr Bultó; that the preparations had occurred without his knowledge; and 
that he had only learned of the victim’s death through press reports. It also 
ordered his immediate release because the period of the sentence had 
already been spent in custody on remand. 

18.   Following an appeal on points of law by Mr Bultó’s son, acting both 
as a "private prosecutor" and as a party claiming civil damages, the 
Supreme Court quashed the judgment of the Audiencia Nacional on 10 
April 1981. On the same day, it sentenced Mr Martínez Vendrell to twelve 
years and one day’s imprisonment for aiding and abetting a murder and 
ordered him to pay five million pesetas in damages to the victim’s heirs. It 
held that the influence he exerted on those who committed the crime was 
sufficiently great to amount to aiding and abetting and went far beyond 
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merely assisting armed gangs; admittedly, he had made it clear that he was 
opposed to the crime, but he had done nothing to prevent it. 

A warrant was consequently issued - on 24 April 1981, according to the 
applicants - for Mr Martínez Vendrell’s arrest. Mr Martínez Vendrell has 
not so far been found by the police and has therefore not yet served his 
sentence. 

B. Arrest of the applicants and criminal proceedings against them 

19.   The three applicants were arrested with other persons on 14 October 
1980 and charged with belonging to the terrorist organisation E.PO.CA. 
Among items found at their homes were radio transmitters and receivers, a 
variety of implements, electronic equipment, publications of left-wing 
nationalist parties, files on leading politicians and businessmen, and books 
on topography, electronics and the chemistry of explosives. 

Section 2 of Law no. 56 of 4 December 1978 on the suppression of 
terrorism, as renewed by Royal Legislative Decree no. 19 of 23 November 
1979, was applied to their case (see paragraph 46 below). This authorised 
the police to hold suspects in custody for longer than the normal period of 
seventy-two hours, with leave from the investigating judge. The applicants 
were moreover held incommunicado and not allowed to have the assistance 
of a lawyer. 

While in custody they signed a statement in which they admitted having 
taken part in Mr Bultó’s murder either as principals or as accessories; their 
account differed from Mr Martínez Vendrell’s, however. Furthermore, the 
police discovered stocks of arms and explosives at places indicated by Mr 
Barberà and Mr Messegué. 

20.   On 23 October 1980, the persons held in custody appeared before 
Barcelona investigating judge no. 8, who questioned them - without any 
defence lawyer being present in the case of Mr Barberà and Mr Jabardo. 
They retracted their confessions to the police and two of them - Jabardo and 
Messegué - complained of being subjected to physical and psychological 
torture while in police custody. 

By an order (auto) of the same day the judge directed that they should be 
held in custody on remand, and they were transferred to Barcelona Prison. 

21.   On 24 October 1980, the resulting documents were sent to central 
investigating judge no. 1 for inclusion in file no. 46/1977. 

On 12 January 1981, the latter judge charged the applicants and two 
other persons with murder and assisting armed gangs. He then sent letters 
rogatory to Barcelona for further inquiries to be made. Barcelona 
investigating judge no. 10 served the charges on the applicants and 
examined them on 22 January; they confirmed the statements they had made 
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to investigating judge no. 8 and again alleged that their confessions had 
been obtained by means of torture. 

They were not, however, confronted with the prosecution witnesses or 
Mr Martínez Vendrell, who was then at liberty. 

Mr Barberà instructed an advocate and an attorney in Barcelona on 22 
December 1980, but the central investigating judge in Madrid did not record 
these appointments until 20 January 1981. Mr Messegué and Mr Jabardo 
did not instruct lawyers until 21 February 1981; the investigation had been 
completed on 16 February. 

1. The proceedings before the Audiencia Nacional 

22.   The case was then committed for trial to the first section of the 
Criminal Division of the Audiencia Nacional. 

By an order of 13 March 1981, the court instructed the public prosecutor 
and the private prosecutor to make their interim submissions. They argued 
that the facts amounted to murder, possession of arms and explosives and 
forging identity documents; as evidence they offered the examination of the 
defendants, the hearing of eye-witnesses and the production of the entire 
case-file; no mention was made of Mr Martínez Vendrell. 

The file was sent to the attorney acting for Mr Jabardo on 27 May and to 
the ones acting for Mr Barberà and Mr Messegué on 1 June. Each of the 
defendants conducted his defence separately with counsel of his own 
choosing. All the defendants declared their innocence and offered to 
produce similar evidence, including, in Barberà and Messegué’s case, the 
statement made by Mr Martínez Vendrell retracting the one he had made to 
the police implicating Mr Barberà and Mr Messegué in the murder. 

Mr Messegué had been transferred to Madrid but he and his counsel 
managed to get him returned to Barcelona in order to prepare his defence. 

23.   By an order made on 27 October 1981, the court - on this occasion 
composed of Mr de la Concha (the presiding judge), Mr Barnuevo and Mr 
Infante - admitted the evidence offered and set the case down for trial on 12 
January 1982. It also ordered that the accused should be brought to Madrid 
and appointed Mr Obregón Barreda and Mr Martínez Valbuena of the third 
section as additional judges to bring the number in the first section to five in 
view of the heavy sentences being sought (Article 145 para. 2 of the Code 
of Criminal Procedure). 

On 10 December 1981, defence counsel (all of whom were members of 
the Barcelona Bar) applied for the trial to take place in Barcelona on 
account of the needs of the defence and witnesses’ travel difficulties. 
Subsequently, a Catalan senator wrote to the court requesting it to at least 
postpone the transfer to Madrid until after Christmas. On 18 December 
1981, the Audiencia Nacional, presided over by Mr Pérez Lemaur, who was 
sitting with Mr Barnuevo and Mr Bermúdez de la Fuente, refused the first 
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application and confirmed that the hearing would be held in Madrid on 12 
January 1982. 

24.   On the day before the trial, counsel for the defendants met the 
presiding judge of the first section of the Criminal Division (Mr de la 
Concha), in order to prepare for the hearing and discuss the possibility of an 
adjournment, as the applicants were still in prison in Barcelona. The 
presiding judge assured them that the defendants’ transfer was imminent 
and that the trial could therefore go ahead. 

The applicants stated that they left Barcelona on the evening of 11 
January and arrived in Madrid at four o’clock the following morning, when 
the hearing was due to commence at 10.30; they said that they were in very 
poor shape after travelling more than 600 kilometres in a prison van. 
According to the Government, the journey took ten hours at most. 

That same morning of 12 January 1982, the presiding judge had to leave 
Madrid suddenly as his brother-in-law had been taken ill. As senior judge of 
the Division, Mr Pérez Lemaur took his place. In accordance with the 
legislation in force, so the Government asserted, the parties were not warned 
either of this substitution or of the replacement of Mr Infante - who no 
longer belonged to the first section - by Mr Bermúdez de la Fuente. 

25.   The trial was held on the appointed day in a high-security 
courtroom; in particular, the defendants appeared in a glass cage and were 
kept in handcuffs for most of the time. The record makes no mention of any 
protest by them, except as regards certain exhibits which were not produced 
in court. 

The court agreed to admit in evidence a number of documents submitted 
by the defence. When examined by the private prosecutor in regard to 
matters in their statements to the police, the accused again denied any 
participation in the murder and again complained of being subjected to 
torture while they were in custody. 

26.   The public prosecutor offered for examination the three witnesses 
who had been present at the time of the crime: the sister and brother-in-law 
of Mr Bultó, and their housemaid. The sister and the maid were very old 
and could not come to Madrid but the prosecutor asked that their statements 
to the police on the day after the crime should be taken into account. Mr 
Bultó’s brother-in-law gave evidence in court but did not recognise any of 
the applicants. The only documentary evidence produced by the public 
prosecutor was a copy of the file on the investigation. 

27.   For its part, the defence, with the court’s leave, called ten witnesses; 
some of them, who were arrested at the same time as the defendants, alleged 
that they too had been subjected to brutality while in police custody. 

All the parties agreed to treat the documentary evidence as if it had been 
produced (por reproducida - see paragraph 40 below). 

28.   The public prosecutor and the private prosecutor then confirmed 
their interim submissions; counsel for the defendants, on the other hand, 
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amended theirs and submitted that the amnesty law should be applied (see 
paragraph 12 above). 

The hearing was adjourned until 4.30 p.m. and resumed with addresses 
by the three parties. The presiding judge finally asked the defendants if they 
had anything to add, and they answered in the negative. The hearing ended 
in the evening. 

29.   On 15 January 1982, the first section of the Criminal Division of the 
Audiencia Nacional sentenced Mr Barberà and Mr Messegué to thirty years’ 
imprisonment for murdering Mr Bultó; it also sentenced Mr Barberà to six 
years and one day’s imprisonment for unlawful possession of arms and to 
three months’ imprisonment and a fine of thirty thousand pesetas for 
uttering forged documents, and Mr Messegué to six years and one day’s 
imprisonment for possessing explosives. Mr Jabardo was sentenced to 
twelve years and one day’s imprisonment for aiding and abetting a murder. 

The court held it to have been proved that Mr Barberà and Mr Messegué 
had directly participated in fixing the device to the victim’s body and 
switching on the electric mechanism, after which they had given Mr Bultó 
instructions for the payment of a ransom, which was the condition on which 
he would be able to remove the device safely. The device had subsequently 
exploded for reasons that had never been properly established. Mr Jabardo 
had assisted the operation by gathering information about public figures in 
Catalonia, including Mr Bultó. 

In the same judgment the court refused to apply the amnesty law of 15 
October 1977 to the applicants. Even if they had been acting from a political 
motive, that motive was the independence (and not merely the autonomy) of 
the Catalan nation and so did not fall within the scope of the amnesty. 

 

2. Proceedings in the Supreme Court 

30.   The applicants appealed on points of law, relying on Articles 14 
(right of all Spaniards to equality before the law), 17 (right to liberty and 
security of person) and 24 (right to effective judicial protection) of the 
Constitution. They described the circumstances of their arrest and custody 
and pointed out that when they were questioned by the police they did not 
have the assistance of lawyers and had not been informed of their rights; 
they had made confessions only because use had been made of coercion, 
threats and ill-treatment (see paragraphs 19-20 above). 

They also claimed that there was no evidence to rebut the presumption 
that they were innocent of Mr Bultó’s murder, as the physical violence to 
which they had been subjected rendered their confessions invalid. 
Moreover, there was no connection between the facts found by the 
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Audiencia Nacional and the evidence adduced before it, and its judgment 
did not explain how it had arrived at its decision. 

The applicants also criticised the Audiencia Nacional for not having 
determined all the issues raised in the defence submissions (Article 851 
para. 3 of the Code of Criminal Procedure - see paragraph 43 below): it had 
ignored their allegations that their statements to the police were invalid and 
had given no indication of the evidential value it attached to those 
statements, having regard to the material produced during the trial. Mr 
Messegué submitted, moreover, that he was implicated solely by 
confessions extracted by force from Mr Martínez Vendrell, who had later 
retracted them before the judge; the Audiencia Nacional had again not 
expressed an opinion as to their validity. 

Furthermore, the Audiencia Nacional had made an error of fact in 
assessing the evidence (Article 849 para. 2 of the Code of Criminal 
Procedure - see paragraph 42 below), because there was no conclusive 
evidence to refute their protestations of innocence before the judge. 
Referring to Article 24 para. 2 of the Constitution (see paragraph 36 below), 
which enshrines the principle of the presumption of innocence, and to the 
Supreme Court’s case-law on the subject, the applicants asserted that not 
only had the evidence been wrongly evaluated but no such evidence in fact 
existed. 

They further submitted that the Audiencia Nacional had not indicated its 
reasons for holding that the facts had been established, as required by 
Supreme Court precedents, even though the main defence submission had 
been that there was no evidence. There could only be one explanation for 
this, namely that the court had allowed itself to be influenced by the 
defendants’ alleged confessions to the police, which had been obtained in 
clear breach of the fundamental rights guaranteed in Articles 3 and 17 of the 
Constitution. 

Mr Jabardo also criticised the Audiencia Nacional for not having sought 
during the hearing to inquire further into the facts. He said that the only 
prosecution witness who had given evidence in court had not recognised the 
defendants and that important evidence was lacking, such as identification 
and the confrontation of witnesses and accused or a reconstruction of the 
events. Lastly, he pointed to a discrepancy between the judgment of 17 June 
1980 convicting Mr Martínez Vendrell (see paragraph 17 above) and the 
judgment given in the instant case on 15 January 1982 (see paragraph 29 
above); in his submission, this discrepancy showed that he, Mr Jabardo, 
could not have taken part directly in the attack on Mr Bultó. 

31.   On 27 December 1982, the Supreme Court dismissed the appeals of 
Mr Barberà and Mr Messegué. 

As to the validity of the confessions obtained by the police, including Mr 
Martínez Vendrell’s, it noted that the alleged defects related solely to the 
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findings of fact and accordingly did not give rise to the procedural 
irregularity complained of, which related only to points of law. 

The court said the following about the presumption of innocence 
(translated from the French translation provided by the Government): 

"The evidence offered by the public prosecutor, the private prosecutor and the 
defence includes, as written evidence, the complete file on the investigation, 
containing: (a) the statement made to the judge by Mr Jaime Martínez Vendrell, 
assisted by his lawyer (doc. no. 572 in the file), in which he confirmed the following 
facts from his first statement to the police: the defendants Barberà Chamarro and 
Messegué Mas were members of an armed group designed to be the nucleus of a 
revolutionary army to free the Catalan nation; they were very closely associated with 
Mr Martínez Vendrell, particularly Mr Messegué; they had been thoroughly trained in 
urban guerrilla tactics; they lived ‘freed from all external obligations’, being paid by 
the organisation to devote all their energies to its work, in accommodation provided by 
the organisation; they communicated with each other by means of transmitters and 
used false identity documents and assumed names; Mr Messegué was in charge of one 
of the direct-action groups which, together with others, formed an organised unit or 
brigade; both men had important positions in the organisation and had received 
training such that they ‘might have’ constructed the explosive device (Mr Barberà the 
electronic component and Mr Messegué the mechanical component) used for the 
‘business operations and in particular the one of which Mr Bultó Marqués was the 
victim - Mr Martínez Vendrell did not know the identity of or the methods used by the 
persons forming the groups which took part in that operation’; (b) finding of fact in 
the Audiencia Nacional’s judgment of 17 June 1980 in the same case (doc. no. 138 in 
the file), confirmed unchanged in the Supreme Court’s judgment of 10 April 1981 
convicting Mr Jaime Martínez Vendrell: ‘At an unspecified date at the beginning of 
that year (he is referring to 1977) three of the young men whom he saw most 
frequently and whom the defendant (Mr Martínez Vendrell) knew to be heads of 
armed groups told him they considered that the time had come to go into action and 
that they were contemplating operations to finance the members of the groups. They 
told him that they had adjustable explosive devices which could be fixed to the skin of 
selected victims so that the latter would be obliged to pay the money asked for in order 
to avoid the risk of an explosion entailed by removing a device without the 
instructions and equipment in the possession of those who had put it in place. At the 
end of April, two of these group leaders told him that they were thinking of a 
businessman, Mr José María Bultó Marqués, on whom to use this device for the first 
time’; (c) the statement made to the judge by Mr Francisco Javier Barberà Chamarro, 
assisted by his lawyer (doc. no. 903): he admitted being a member of the Catalan 
National Liberation Army, working together with Mr Martínez Vendrell, being in 
possession of arms and knowing of the existence of stocks of arms; (d) the statement 
made to the judge by Mr Antonino Messegué Mas, assisted by his lawyer (doc. no. 
906): he belonged to the armed organisation, had been trained in urban guerrilla tactics 
by Mr Martínez Vendrell and knew of the existence of a stock of explosives; (e) the 
official report on a search of the flat at no. 1 Pinos Street, Hospitalet de Llobregat 
(doc. no. 890), and from the file on the investigation a statement by Mrs Dolores 
Tubau Molas (doc. no. 904) to the effect that the defendant Barberà Chamarro lived in 
the flat with other activists and that there were found there (inter alia) a transmitter, 
electronic equipment, lathes, tools and files containing press cuttings and information 
about a number of prominent people, and books on topography, the chemistry of 
explosives, and electronics; (f) the official report on a search of the flat at no. 27 
Parlamento Street, Barcelona (doc. no. 892), occupied by Mr Antonino Messegué Mas 
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and Mrs Concepción Durán Freixa (statement in doc. no. 908) and where a transmitter 
and receiver, medicines, wigs and stiff paper of the type used for national identity 
cards and for driving licences were seized; (g) the official report on the discovery of 
an arms dump and two radio transmitters at three places indicated by the defendant 
Barberà (doc. no. 882); (h) the official report on the discovery of an explosives dump 
indicated by Mr Messegué and the destruction of the explosives on the spot (docs. nos. 
833 and 899). The mere existence of this evidence, irrespective of its implications and 
the way in which it is assessed, is sufficient to rebut the presumption of innocence 
relied on by the defendants Barberà Chamarro and Messegué Mas, and we therefore 
reject grounds five and four respectively of their appeals; the facts established in 
paragraph 1 of the recital finding that they were directly and immediately involved in 
the homicidal operation must consequently be confirmed in toto. The description of 
the facts as murder under Article 406 para. 3 of the Criminal Code with an aggravating 
circumstance under Article 10 para. 6, which was allegedly incorrectly applied 
according to Barberà’s sixth ground of appeal and Messegué’s fifth ground of appeal, 
was therefore correct and their appeals under section 849(1) of the Procedure Act must 
therefore be dismissed." 

On the other hand, the Supreme Court quashed the Audiencia Nacional’s 
judgment in respect of Mr Jabardo, holding that the established facts 
amounted not to the crime of aiding and abetting murder but to the lesser 
offence of assisting armed gangs. It accordingly delivered another judgment 
on the same day acquitting him on the first charge but sentencing him to six 
years’ imprisonment on the second charge. Lastly, it confirmed that the 
applicants were not covered by the amnesty law and it ordered an inquiry 
into their allegations of ill-treatment. 

This inquiry was begun in 1984 by investigating judge no. 13 in 
Barcelona and led in 1985 to a discharge order being made by the Audiencia 
Provincial. 

3. Proceedings in the Constitutional Court 

32.   The three convicted men appealed to the Constitutional Court 
alleging a violation of Articles 17 para. 3 (right of everyone arrested to be 
informed of the reasons for his arrest and to be assisted by a lawyer), 24 
para. 2 (right to a fair trial and to be presumed innocent) and 14 (right of all 
Spaniards to equality before the law) of the Constitution (see paragraphs 30 
above and 36 below). 

As regards the factors taken into account by the Supreme Court, they 
made the following submissions. 

1. Mr Martínez Vendrell’s statement could be regarded only as witness 
evidence, yet it had not been offered as such nor had it been confirmed at 
the hearing. If one accepted that it had been produced by means of the 
phrase "por reproducida", the unacceptable consequence followed that all 
the actions and confessions contained in the police report would likewise 
have to be admitted as evidence, since they too appeared in the file on the 
investigation. In any case, the material statement did not provide any 
indication that the defendants had had any involvement in the murder. 
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2. The Audiencia Nacional’s judgment of 17 June 1980 merely stated, in 
its second recital, that Mr Martínez Vendrell did not know the actual course 
of the relevant events. 

3. Mr Barberà’s statement to the investigating judge should not have 
been admitted in evidence, since he had made it without counsel’s 
assistance; furthermore, he merely denied that he had participated in the 
crime. 

4. Similarly, Mr Messegué had declared to the investigating judge that he 
was innocent. 

5. The items found at the homes of Mr Barberà and Mr Messegué and the 
statements by their female companions had no connection with the murder. 
The items, moreover, had never amounted to real evidence as it did not 
appear from the file that they had been given to the judge or assessed by the 
court - one of the defence counsel had indeed protested at this during the 
trial; as to the documents, these had never been appended to the police 
report nor placed elsewhere in the file on the investigation, so the court 
could not take them into account. 

6. The discovery of arms and explosives at the places indicated by Mr 
Barberà and Mr Messegué was relevant to the offences of unlawful 
possession of weapons and explosives but not to the murder. 

In sum, none of the factors listed by the Supreme Court could rebut the 
presumption of innocence in respect of the main charge, the attack on Mr 
Bultó. 

For the rest, the applicants repeated in substance the submissions they 
had made before the Supreme Court. 

33.   On 20 April 1983, the Constitutional Court declared the appeal 
(recurso de amparo) inadmissible as being manifestly ill-founded. As 
regards the presumption of innocence it gave the following reasons for its 
order (auto): 

"As the assessment of the evidence lies within the exclusive jurisdiction of the 
judges and courts, the Constitutional Court cannot find a violation of this provision 
unless there has been a failure to produce a minimum of evidence against the accused. 

In the instant case, however, this minimum of evidence was produced, namely in the 
statements made with the assistance of a lawyer to the investigating judge, the official 
reports on the searches made and on the real evidence discovered and in the facts as 
established in another judgment. The Constitutional Court cannot therefore review the 
criminal courts’ assessment of the evidence." 

34.   In March 1984, the applicants were transferred from Carabanchel 
Prison in Madrid to Lérida Prison (Lleida-2). In September, the Audiencia 
Nacional granted Mr Jabardo parole. Since January 1987, Mr Barberà and 
Mr Messegué have been held in an open prison. 
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C. Further developments in the criminal proceedings relating to the 
killing of Mr Bultó 

35.   The police rearrested two of the persons originally prosecuted (see 
paragraph 12 above), Mr S and Mrs T, and the investigation was resumed 
on 8 February 1985. 

Mr S was sentenced to thirty years’ imprisonment as being responsible 
for Mr Bultó’s murder together with the applicants Barberà and Messegué. 
He appealed on points of law to the Supreme Court, which dismissed his 
appeal on 28 November 1986, holding that the evidence produced was 
sufficient to rebut the presumption of innocence. His subsequent appeal to 
the Constitutional Court was declared inadmissible on 1 April 1987. 

As for Mrs T, she was sentenced to four years’ imprisonment for 
assisting armed gangs. 

 

 

II.   THE APPLICABLE SPANISH LEGISLATION 

A. Spanish Constitution 

36.   By Article 24 of the Spanish Constitution, 

"1. Everyone has the right to effective protection by the judges and courts in the 
exercise of his legitimate rights and interests, and in no case may the right to a defence 
be curtailed. 

2.  Everyone, further, has the right to be heard by the tribunal established by law, the 
right to a defence and to the assistance of a lawyer, the right to be informed of any 
charges against him, the right to a public trial without undue delay and attended by all 
safeguards, the right to make use of evidence relevant to his defence, the right not to 
make statements against himself and not to confess himself guilty, and the right to be 
presumed innocent. 

 ..." 

37.   In view of the Constitutional Court’s case-law in this area, the 
Supreme Court has extended the scope of proceedings in appeals on points 
of law. It has held that the presumption of innocence can be relied upon 
before it in respect of an infringement of the law resulting from an error 
made by the trial court when assessing the evidence (see paragraph 42 
below), or on some other ground. 

According to a judgment of 3 November 1982, the Supreme Court’s 
review of the evidence is directed only to the question whether or not 
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evidence was produced and taken and not to the criminal court’s final, 
unappealable assessment of that evidence. 

38.   Article 53 para. 2 of the Constitution provides for an appeal (recurso 
de amparo) whereby the protection of the rights laid down in Articles 14 to 
30 may be secured. 

 

B. Code of Criminal Procedure 

1. The file on the judicial investigation 

39.   According to the preamble to the Code of Criminal Procedure, the 
file on the judicial investigation is "the corner-stone of the hearing and the 
judgment". It is not a substitute for the hearing but a preparation for it. 

Since the reform of 4 December 1978 (Law no. 53/1978), the adversarial 
nature of criminal proceedings applies to the investigation stage; this 
enables the accused, assisted by his advocate, to intervene in respect of steps 
concerning him (Articles 118 and 302). In order to exercise this right, the 
accused must appoint an advocate (abogado) and an attorney (procurador). 

The investigating judge has to build up his file under the direct 
supervision of the appropriate public prosecutor’s office (Article 306). He 
includes the evidence put forward by the public prosecutor and the other 
parties if he considers it relevant. He can also order evidence to be produced 
of his own motion, but in that case he adds to the file only such evidence as 
proves to be of value (Article 315). 

Once the investigation is concluded, the judge forwards the documents to 
the relevant court (Article 622 para. 1), which takes the final decision to 
close the investigation after it has heard the public prosecutor and the 
private prosecutor (Article 627). 

 

2. The hearing 

40.   Before the hearing, the public prosecutor and the private prosecutor 
make their interim submissions - in writing and in numbered paragraphs - 
on the punishable offences disclosed by the case-file, on their classification 
in criminal law, on the circumstances that may affect the accused’s 
responsibility and on the penalty which he may incur. The defence, in its 
turn, presents its view of the classification in law of the facts disclosed by 
the case-file (which is placed at its disposal) and must reply by indicating, 
likewise in numbered paragraphs corresponding to the prosecution’s 
submissions, whether it accepts or rejects each of them; in the latter case, it 
makes its own alternative submissions (Articles 650, 651 and 652). The 
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prosecution and the defence must, when making their interim submissions, 
indicate the evidence they propose to adduce (Articles 656 and 657), and 
this evidence is scrutinised by the reporting judge and admitted or rejected 
by the court (Articles 658 and 659). 

The hearing takes place in public, failing which it will be null and void 
(Article 680). It cannot begin or be continued unless the accused is present. 
For this purpose, the law allows the accused to be transferred, if necessary, 
to the town in which the hearing is to be held. 

Evidence is taken in the order in which the parties have offered it. The 
court may also take such evidence as it considers necessary for the 
discovery of the truth (Article 729 para. 2). Furthermore, "at the request of 
any of the parties, documents relating to evidence which, for reasons 
beyond the parties’ control, cannot be produced at the hearing may be read 
out" (Article 730). Where all or part of the file on the judicial investigation 
is adduced in evidence, there is an established practice that it will be 
regarded as having been produced (por reproducida) without having been 
read out if all those concerned so agree. 

Immediately after the evidence has been taken, the parties may make 
written amendments to their interim submissions or else make them final. 
The presiding judge calls the representatives of the public prosecutor and of 
the private prosecutor (Article 732). In their pleadings, these representatives 
must set out the facts they consider proved at the hearing, their classification 
in criminal law, the part played in them by the accused and the civil liability 
flowing from them (Article 734). The presiding judge then immediately 
calls the defence; its pleadings must be consistent with its final written 
submissions (Articles 736 and 737). Lastly, the presiding judge gives the 
accused the opportunity of addressing the court in case he wishes to add 
anything in his defence (Article 739). After that, the presiding judge 
declares the hearing closed. 

3. The judgment 

41.   The judges deliberate immediately after the hearing, or at the latest 
on the following day (Article 149), and a reporting judge (magistrado 
ponente) is designated for the purposes, inter alia, of informing the court, 
examining the evidence and preparing a draft judgment (Articles 146-147 of 
the Code of Criminal Procedure). The final decision is written and signed 
within three days (Article 203). In drawing it up, the court has to assess in 
all conscience the evidence adduced during the hearing, the submissions of 
the prosecution and the defence, and the statements of the defendants 
(Article 741). 
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4. Appeal on points of law 

42.   An ordinary appeal does not lie against judgments of the Audiencia 
Nacional; only the special remedy of an appeal on points of law or 
procedure is available. 

By Article 849, the law is deemed to have been violated 
(1) where, having regard to the facts declared proved in the judgment 

appealed against, there has been an infringement of a substantive provision 
of criminal law or any other legal rule of the same kind which has to be 
complied with when the criminal law is being applied; or 

(2) where an error of fact has been made in assessing the evidence and 
this appears clearly from authentic documents not contradicted by other 
evidence. 

It has been held by the Supreme Court that in the second of these two 
eventualities the principle of the presumption of innocence can be prayed in 
aid (see paragraph 37 above). 

43.   Non-compliance with procedural requirements includes cases in 
which: 

(a) the judgment appealed against does not clearly state the facts deemed 
to have been established or discloses a manifest discrepancy between them 
or else mentions as proved facts "concepts" which, by their legal nature, 
prejudge the decision to be taken (Article 851 para. 1); 

(b) the judgment does not dispose of all the issues raised by the 
prosecution and the defence (Article 851 para. 3); and 

(c) one of the judges who participated in the judgment was challenged 
but without success, although the challenge was made within time, in the 
proper manner and for a legally valid reason (Article 851 para. 6). 

 

5. Membership of the court and right of challenge 

44.   The Audiencia Nacional and the Supreme Court both comprise 
several divisions with specific jurisdictions (civil, criminal, administrative), 
each of which is in turn divided into three-judge sections if the number of 
judges allows. Members of each division are always available to replace 
fellow members, and the president of a division can be replaced by the 
presiding judge of a section or by the senior judge. 

Section 648 of the Judicature Act 1870 (Ley orgánica del Poder Judicial) 
provides that where the judges designated to complete a section do not come 
from the Criminal Division, the parties must be informed of their identity at 
least twenty-four hours before the public hearing begins. 

By the same section of the Act, no challenge may normally be made after 
the hearing has begun. Under Article 56 of the Code of Criminal Procedure, 
however, a challenge may be made at any stage of the proceedings but in no 
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circumstances after the beginning of the oral stage unless on the ground of 
subsequent events. A judge may be challenged on the following legal 
grounds among others: that he is related by blood or marriage to one of the 
parties; that one of the parties has either lodged a complaint or brought a 
prosecution against him or once did so in the past; that the judge has himself 
lodged a complaint or brought a private prosecution against the person 
making the challenge, or once did so in the past; that he is involved in 
litigation with the person making the challenge; that he is or has been the 
guardian or ward of one of the parties or has had custody of him; that he has 
taken part in the proceedings as advocate, legal adviser, member of the 
public prosecutor’s office, expert, witness or investigating judge; that he has 
a direct or indirect interest in the proceedings; that he is a close friend or 
else obviously hostile (Article 54). 

 

C. Legislation on terrorism 

45.   The Audiencia Nacional was given jurisdiction in terrorist cases on 
4 January 1977 (Royal Legislative Decree no. 3/77). The court, which was 
created by legislative decree on the same date (no. 1/77), sits at Madrid and 
its criminal jurisdiction also extends to organised crime, business crime and 
offences whose effects reach beyond the territory of a single province. The 
judicial investigation of such offences is carried out by specialist judges 
(jueces centrales de instrucción). 

46.   At the time the applicants and Mr Martínez Vendrell were arrested, 
Law no. 56 of 4 December 1978 provided for a range of measures not 
permitted by the ordinary law in respect of terrorist acts committed by 
armed groups. This Law, which was originally intended to be in force for a 
year, was renewed by Royal Legislative Decree no. 19 of 23 November 
1979. 

Section 2 of the Law makes provision for holding people in police 
custody for up to ten days (instead of seventy-two hours). Furthermore, the 
judicial authority which has ordered detention can also order that the person 
concerned be held incommunicado for the length of time needed to 
complete the judicial investigation, without prejudice to the rights of the 
defence (same section). There are also special provisions on searches and 
the monitoring of correspondence, including communications by telegraph 
and telephone (section 3). 
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PROCEEDINGS BEFORE THE COMMISSION 

47.   In their applications of 22 July 1983 to the Commission (nos. 
10588/83-10590/83) Mr Barberà, Mr Messegué and Mr Jabardo complained 
that they had not had a fair trial before an independent and impartial 
tribunal; they alleged in particular that they were convicted on no evidence 
except their confessions, which had been extracted by torture, and they 
relied on Article 6 paras. 1 and 2 (art. 6-1, art. 6-2) of the Convention. 

They also alleged that while in police custody they had been subjected to 
treatment incompatible with Article 3 (art. 3); in this connection they 
complained also of violations of Articles 5 para. 1, 8 para. 1 and 9 para. 1 
(art. 5-1, art. 8-1, art. 9-1). Lastly, they claimed to be victims of 
discrimination contrary to Article 14 taken together with Article 9 para. 1 
(art. 14+9-1), because when applying the amnesty law of 15 October 1977 
(see paragraph 12 above), the relevant courts were allegedly more 
favourable to Basque nationalists than to Catalan nationalists. 

48.   After ordering the joinder of the applications on 14 March 1984, the 
Commission held them to be admissible on 11 October 1985 with regard to 
the complaints based on Article 6 paras. 1 and 2 (art. 6-1, art. 6-2) but 
declared them inadmissible for the rest. 

In its report of 16 October 1986 (made under Article 31) (art. 31), it 
expressed the opinion that there had been a violation of Article 6 para. 1 
(art. 6-1) (unanimously) and that there was no need for a separate 
examination of the complaints of the applicants Barberà and Messegué 
under Article 6 para. 2 (art. 6-2) (by twelve votes to none, with one 
abstention). The full text of the Commission’s opinion is reproduced as an 
annex to this judgment. 

 

FINAL SUBMISSIONS TO THE COURT 

49.   In their memorial of 6 May 1987, the applicants asked the Court "to 
declare that Spain [had] violated Article 6 para. 1 (art. 6-1) of the 
Convention inasmuch as [their] right to a fair trial was infringed in the 
instant case". In the event of the Court not so holding, they also asked it to 
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"rule on a violation of Article 6 para. 2 (art. 6-2) on the ground that they 
[had been] convicted without any evidence". 

50.   The Government, in their memorial of 4 June 1987, requested the 
Court "to examine the proceedings leading to the applicants’ conviction in 
their entirety or each of the steps in the proceedings separately; to rule on 
the objections that domestic remedies [had] not been exhausted; and to 
declare that the provisions of Article 6 paras. 1 and 2 (art. 6-1, art. 6-2) of 
the European Convention on Human Rights [had] not been violated in the 
instant case and that consequently the facts which [had given] rise to the 
proceedings [did] not disclose any violation by Spain of its obligations 
under the Convention". 

 

AS TO THE LAW 

51.   The applicants claimed that they were the victims of breaches of 
Article 6 (art. 6), which provides: 

"1. In the determination of ... any criminal charge against him, everyone is entitled 
to a fair and public hearing ... by an independent and impartial tribunal ... 

2. Everyone charged with a criminal offence shall be presumed innocent until 
proved guilty according to law. 

3. Everyone charged with a criminal offence has the following minimum rights: 

(a) ... 

(b) to have adequate time and facilities for the preparation of his defence; 

(c) to defend himself in person or through legal assistance of his own choosing or, if 
he has not sufficient means to pay for legal assistance, to be given it free when the 
interests of justice so require; 

(d) to examine or have examined witnesses against him and to obtain the attendance 
and examination of witnesses on his behalf under the same conditions as witnesses 
against him; 

(e) ...". 

The Government submitted that there had not been any such violations: 
they also pleaded non-exhaustion of domestic remedies in respect of some 
of the complaints. 

The Commission, on the other hand, to a large extent accepted the 
applicants’ arguments. 

52.   From the record it appears that the issues raised in this case can be 
grouped as follows: 
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(a) the impartiality of the Audiencia Nacional, which tried the applicants; 
(b) the fairness of their trial; and 
(c) adherence to the presumption of innocence. 

 

 

I.   ALLEGED VIOLATION OF ARTICLE 6 PARA. 1 (art. 6-1) 

A. The impartiality of the Audiencia Nacional 

53.   Mr Barberà, Mr Messegué and Mr Jabardo regarded the change in 
the membership of the bench without notice, the political persuasion of the 
substitute presiding judge, Mr Pérez Lemaur, and his attitude during the 
hearing as all being factors which made the Audiencia Nacional’s 
impartiality open to doubt. 

They had originally also contended that the Audiencia Nacional was a 
special court, but they did not repeat this argument before the Court. The 
Commission considered that the Audiencia Nacional was an ordinary court 
(see paragraph 94 of its report). The Court shares this opinion. 

1. The change of membership of the bench without notice 

54.   The Court notes that in an order dated 27 October 1981 the 
appropriate section of the Audiencia Nacional had directed that the oral 
proceedings should commence on 12 January 1982 and had appointed the 
judges who would sit as additional members (see paragraph 23 above). The 
presiding judge of the section, Mr de la Concha, had a preparatory meeting 
with counsel for the defendants on the day before the trial, but the following 
morning had to leave Madrid for family reasons. Another judge, Mr Pérez 
Lemaur, took his place. Counsel were not warned of this, but they did not 
make any objection on this point at the hearing (see paragraphs 24-25 
above). 

(a) Preliminary objection 

55.   The Government contended that domestic remedies had not been 
exhausted in respect of this issue. 

Before the Commission they pointed out merely that the membership had 
been changed in accordance with current legislation and practice and that 
the defence had not made any protest; they did not indicate on what legal 
basis such a protest could have been made, given the lawfulness of the 
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change concerned. In its decision on admissibility the Commission noted 
that the Government did not mention any specific remedy. 

Before the Court, on the other hand, the Government stated that the 
applicants could have had their protest against the failure to notify the 
identity of the judges as required by section 648 of the Judicature Act 1870 
(see paragraph 44 above) entered in the record of the hearing and could then 
have applied to the Supreme Court to quash the subsequent proceedings for 
non-compliance with a mandatory legal rule and, if necessary, could, lastly, 
have complained to the Constitutional Court that the defence rights 
guaranteed in Article 24 of the Constitution had been infringed. 

56.   It is not apparent from the material before the Court that the 
Government had previously referred to the said section 648 before the 
Commission, other than to state that it was inapplicable in the instant case. 
It was incumbent on them, however, to indicate sufficiently clearly the 
remedies to which they were alluding and to prove that they existed; in this 
area, it is not for the Convention bodies to cure of their own motion any 
shortcomings or lack of precision in respondent States’ arguments (see, as 
the most recent authority, the Bozano judgment of 18 December 1986, 
Series A no. 111, p. 19, para. 46). There is therefore an estoppel in respect 
of the preliminary objection. 

Furthermore, the Government raised this objection for the first time at 
the hearing on 1 December 1987. Rule 47 of the Rules of Court, however, 
required them to file it before the expiry of the time-limit laid down for the 
filing of their memorial, with the result that it must also be rejected as being 
out of time (see the Olsson judgment of 24 March 1988, Series A no. 130, p. 
28, para. 56). 

(b) The merits of the complaint 

57.   In the Court’s view, the circumstances surrounding the impugned 
change in the membership of the Audiencia Nacional do not appear to be 
such as to make its impartiality open to doubt. On the other hand, the 
change does have to be considered as regards its possible consequences for 
the fairness of the trial and notably of the hearing of 12 January 1982 (see 
paragraphs 71-72 below). 

2. The admissibility of the complaints concerning the substitute 
presiding judge 

58.   With regard to the complaints concerning Mr Pérez Lemaur, the 
Government pointed out firstly that counsel for the applicants did not seek 
to challenge the substitute presiding judge, so as to make it possible, if their 
challenge was rejected, to lodge an appeal on points of law based on failure 
to comply with formal requirements (Article 851 para. 6 of the Code of 
Criminal Procedure - see paragraph 43 above); and, secondly, that they did 
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not complain, either, to the Constitutional Court that the Audiencia 
Nacional was biased (Article 24 para. 1 of the Constitution). 

There is no estoppel here nor is the submission out of time, because the 
Government had raised this objection in substance before the Commission 
at the stage of the examination of admissibility (see, inter alia, the Bozano 
judgment previously cited, Series A no. 111, p. 19, para. 44) and reiterated 
the objection in their memorial to the Court (Rule 47 para. 1 of the Rules of 
Court). 

59.   The Court notes first of all that the substitute presiding judge had 
already taken part in the proceedings on 18 December 1981, when the 
application to have the trial held in Barcelona was dismissed (see paragraph 
23 above). Counsel for the defence could therefore have challenged him at 
that juncture. 

Obviously, they did not at that time have any reason to think that Mr 
Pérez Lemaur would subsequently be called upon to try their clients. They 
had no more reason to envisage such an eventuality after they had had a 
meeting with the titular presiding judge of the section, Mr de la Concha, on 
the day before the hearing (see paragraph 24 above). It nonetheless remains 
a fact that when they noticed Mr de la Concha’s absence the following 
morning, they did not manifest any disquiet regarding the new membership. 

Admittedly, it is possible under Spanish law to challenge a judge only on 
certain grounds, which are laid down by law and relate, among other things, 
to the judge’s personality or his connections with the parties; furthermore, 
once the trial has begun, a judge can be challenged only in respect of 
subsequent events (see paragraph 44 above). But since counsel for the 
defence did not know in advance the name or personality of the substitute 
presiding judge, they could not, a priori, adduce any legal ground for a 
challenge. They claimed, however, that once the sitting had begun, they 
noticed that Mr Pérez Lemaur had Francoist insignia on his tie and cuff-
links; he allegedly also showed hostility towards the defendants and some of 
the witnesses. They did not specify what form the hostility took. If such 
behaviour did in fact occur, it should at the very least have elicited from the 
applicants a protest on grounds of obvious hostility (see paragraph 44 
above); yet no such protest was made during the trial. 

On this issue, therefore, they did not exhaust the domestic remedies. 

 

B. The right to a fair trial 

60.   In the applicants’ submission, the change in the membership of the 
trial court was not an isolated incident but was closely bound up with and 
was to be taken into account in regard to the way the trial at first instance 
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was conducted, in particular the circumstances of the defendants’ transfer to 
Madrid, the security measures taken during the hearing, the "surprising" 
rapidity of the trial and the passive attitude of the public prosecutor. These, 
they claimed, were all factors which justified the conclusion that the court 
was already convinced of the applicants’ guilt and regarded the hearing of 
12 January 1982 as a pure formality. At the time, however, the court - they 
submitted - could only have reached such a view on the basis of confessions 
extracted by the police, because the investigating judge had not made any 
attempt to clarify the facts. The applicants also criticised the way in which 
the evidence was presented to the court, alleging that the principles of 
adversarial proceedings and of equality of arms had not been observed. 
They complained, among other things, that they had not been able to have 
the witness Mr Martínez Vendrell examined. 

Mr Barberà and Mr Jabardo said additionally that they had not been 
assisted by a lawyer during their first appearance before the investigating 
judge. 

61.   Spain’s declaration recognising the right of individual petition 
(Article 25 of the Convention) (art. 25) took effect on 1 July 1981. The 
terms of that declaration prevent the Court from examining the phase prior 
to 1 July 1981 in itself but not from looking at the proceedings as a whole in 
order to assess their fairness (see, in particular and mutatis mutandis, the 
Milasi judgment of 25 June 1987, Series A no. 119, p. 37, para. 31). 

1. The Government’s preliminary objection 

62.   The Government raised an objection to the various complaints at 
issue, contending on several grounds that domestic remedies had not been 
exhausted. 

63.   They argued firstly that if, on account of the night-time journey to 
Madrid, the applicants’ physical and mental condition impaired their ability 
to conduct their defence, they ought to have applied for an adjournment of 
the hearing under Article 746 para. 5 of the Code of Criminal Procedure. 
During the hearing before the Court, the Government further contended that 
the applicants could also have relied on Articles 745 and 393 of that Code. 

The Government did not mention any of these three provisions before the 
Commission, although the latter had sent them a summary of the facts 
which included the allegation concerning the circumstances and 
consequences of the applicants’ transfer from Barcelona to Madrid. There is 
therefore estoppel. 

Inasmuch as Articles 745 and 393 of the Code of Criminal Procedure are 
concerned, the plea also fails by reason of Rule 47 of the Rules of Court, 
since the Government raised it only during the oral proceedings. 

Besides, Article 746 para. 5 could hardly provide a remedy for the 
complaint: while it does authorise an adjournment if defendants are ill, it 
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does not appear to apply to fatigue caused by a long journey only a few 
hours before the opening of the trial. According to one of the counsel 
present at the meeting with the presiding judge, Mr de la Concha, on 11 
January 1982, the defence in fact proposed an adjournment as the applicants 
were then still in Barcelona (see paragraph 24 above). 

64.   As regards the applicants’ complaint relating to the brevity of their 
trial, the Government objected that in their appeals on points of law to the 
Supreme Court the applicants failed to rely on paragraphs 1, 3 and 4 of 
Article 850 of the Code of Criminal Procedure. The Court notes, however, 
that these provisions deal with eventualities which did not occur in the 
instant case - refusal of procedural orders needed to establish the facts and 
refusal to hear a witness’s reply to relevant questions or to allow such 
questions to be put. 

Moreover, the Government submitted before the Commission, and again 
before the Court, that counsel for the accused should have formally objected 
to the allegedly humiliating treatment of their clients and to any other 
alleged irregularity during the trial. They did not, however, state what legal 
basis there was for such an objection; accordingly, they have failed to 
indicate sufficiently clearly the existing remedies which the applicants 
failed to exhaust (see, inter alia, the Bozano judgment previously cited, 
Series A no. 111, p. 19, para. 46, and paragraph 56 above). 

65.   As regards the complaints relating to the taking of evidence, the 
Court agrees with the Commission (decision of 11 October 1985 on 
admissibility) that the applicants validly raised them in substance in the 
national courts; they relied in particular on Article 24 of the Spanish 
Constitution, which essentially corresponds to Article 6 (art. 6) of the 
Convention (see paragraphs 30, 32 and 36 above). 

66.   Each ground of the preliminary objection must therefore be rejected. 

2. The merits of the complaints at issue 

67.   The applicants claimed to be victims of a clear violation of 
paragraph 1 of Article 6 taken in conjunction with paragraphs 2 and 3 (d) 
(art. 6-1, art. 6-2, art. 6-3-d). 

The Court recalls that the guarantees in paragraphs 2 and 3 (d) (art. 6-2, 
art. 6-3-d) are specific aspects of the right to a fair trial set forth in 
paragraph 1 (art. 6-1) (see, inter alia, the Unterpertinger judgment of 24 
November 1986, Series A no. 110, p. 14, para. 29); it will therefore have 
regard to them when examining the facts under paragraph 1 (art. 6-1). 

68.   As a general rule, it is for the national courts, and in particular the 
court of first instance, to assess the evidence before them as well as the 
relevance of the evidence which the accused seeks to adduce (see the same 
judgment, p. 15, para. 33, second paragraph in fine). The Court must, 
however, determine - and in this it agrees with the Commission - whether 
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the proceedings considered as a whole, including the way in which 
prosecution and defence evidence was taken, were fair as required by 
Article 6 para. 1 (art. 6-1). For this purpose it will consider in turn the 
various grounds of complaint before it (see paragraph 60 above). 

(a) Transfer of the accused to Madrid 

69.   On 11 January 1982, that is to say the day before the opening of the 
hearing before the Audiencia Nacional, the applicants were still in 
Barcelona Prison. They did not leave for Madrid until the evening of 11 
January. They arrived early in the morning of the following day after a 
journey of more than 600 kilometres in a prison van, although the hearing 
was due to start at 10.30 a.m. (see paragraph 24 above). 

The fact, relied on by the Government, that the applicants had asked to 
be in Barcelona with their families and friends for Christmas (see paragraph 
23 above) cannot justify such a late transfer, because the Christmas 
festivities end on 6 January in Spain. 

70.   Mr Barberà, Mr Messegué and Mr Jabardo thus had to face a trial 
that was vitally important for them, in view of the seriousness of the charges 
against them and the sentences that might be passed, in a state which must 
have been one of lowered physical and mental resistance. 

Despite the assistance of their lawyers, who had the opportunity to make 
submissions, this circumstance, regrettable in itself, undoubtedly weakened 
their position at a vital moment when they needed all their resources to 
defend themselves and, in particular, to face up to questioning at the very 
start of the trial and to consult effectively with their counsel. 

(b) Replacement of the presiding judge and another judge 

71.   On the very day of the hearing, Mr de la Concha, the presiding 
judge of the first section of the Criminal Division of the Audiencia 
Nacional, had to leave because his brother-in-law had been taken ill; and 
one of the other judges mentioned in the order of 27 October 1981 (see 
paragraph 23 above), Mr Infante, was also unable to sit as he was no longer 
a member of the relevant section of the court. They were replaced by Mr 
Pérez Lemaur, the presiding judge of the third section, and by Mr Bermúdez 
de la Fuente, a member of the first section (see paragraph 24 above). 

72.   Neither the applicants nor their lawyers were given notice of these 
changes, particularly the change of presiding judge (see paragraph 24 
above). Mr Pérez Lemaur, together with Mr Barnuevo and Mr Bermúdez de 
la Fuente, had admittedly taken a purely procedural decision on 18 
December 1981 (see paragraph 23 above), but the defence lawyers could not 
infer from that that he would also be sitting on the trial court, bearing in 
mind in particular the preparatory meeting which they had had with Mr de 
la Concha on the previous day (see paragraphs 24 and 59 above). They were 
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therefore taken by surprise. They could legitimately fear that the new 
presiding judge was unfamiliar with an unquestionably complex case, in 
which the investigation file - which was of crucial importance for the final 
result - ran to 1,600 pages. This is so even though Mr Barnuevo, the 
reporting judge (see paragraphs 23 and 41 above), remained in his post 
throughout the entire proceedings: Mr Pérez Lemaur had not taken part in 
the preparatory meeting on 11 January 1982; the case in fact proceeded 
without a full hearing of the evidence; the deliberations were due to take 
place immediately after the hearing, or at the latest on the following day 
(see paragraph 41 above); and the Audiencia Nacional had to give its 
decision - and did in fact do so - within three days (see paragraphs 25, 29 
and 41 above). 

(c) Conduct of the trial of 12 January 1982 and taking of evidence 

73.   The hearing, with the five accused present, began on the morning of 
12 January 1982 and ended the same evening. The Commission was 
surprised at its brevity in view of the complexity of the case, the 
considerable time that had elapsed since the occurrence of the facts and the 
protestations of innocence made by the defendants to the judges concerned. 

The applicants emphasised the public prosecutor’s passive attitude. 
The Government contended that the length of a hearing depended on the 

nature and circumstances of the case, and on the attitude of the parties; in 
the instant case, the length was determined by the time needed to take 
evidence and to hear argument. There were two reasons why this whole 
procedure took only one day: the hearing was the last stage of proceedings 
after two earlier stages of investigation and interim submissions; and then, 
by adopting the "por reproducida" procedure, the prosecution and the 
defence agreed to admit the file on the investigation in evidence without 
requiring the 1,600 pages to be read out in court. 

74.   The Court concludes from these submissions that there was in the 
instant case a direct link between the length of the trial and the more 
important problem of taking evidence during the trial. It will accordingly 
look at them together. 

75.   It should be noted firstly that although under Spanish legislation it is 
to a certain extent left to the initiative of the parties to offer and present 
evidence, this does not absolve the court of first instance from its duty of 
ensuring that the requirements of Article 6 (art. 6) of the Convention are 
complied with (see, inter alia and mutatis mutandis, the Goddi judgment of 
9 April 1984, Series A no. 76, p. 12, para. 31). Indeed, Articles 315 and 729 
para. 2 of the Code of Criminal Procedure authorise both the investigating 
judge and the trial court to obtain of their own motion evidence which they 
consider will assist in establishing the truth (see paragraphs 39-40 above). 
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76.   In criminal cases, the whole matter of the taking and presentation of 
evidence must be looked at in the light of paragraphs 2 and 3 of Article 6 
(art. 6-2, art. 6-3) of the Convention (see paragraph 67 above). 

77.   Paragraph 2 (art. 6-2) embodies the principle of the presumption of 
innocence. It requires, inter alia, that when carrying out their duties, the 
members of a court should not start with the preconceived idea that the 
accused has committed the offence charged; the burden of proof is on the 
prosecution, and any doubt should benefit the accused. It also follows that it 
is for the prosecution to inform the accused of the case that will be made 
against him, so that he may prepare and present his defence accordingly, 
and to adduce evidence sufficient to convict him. 

According to the Government, this is the purpose of the intermediate 
stage of the proceedings when parties make their interim submissions and 
indicate the evidence which they propose to tender (see paragraph 40 
above). In its interim submissions in the instant case, the public prosecutor 
gave his version of the facts and defined them in legal terms. He also listed 
the evidence he sought to have admitted, including the 1,600 page 
investigation file, the bulk of which did not concern the defendants; 
however, he did not specify in detail the particular evidence on which he 
based his account of the facts in relation to the defendants (see paragraph 22 
above), and this made the defence’s task more difficult. 

78.   Paragraph 1 of Article 6 taken together with paragraph 3 (art. 6-1, 
art. 6-3), also requires the Contracting States to take positive steps, in 
particular to inform the accused promptly of the nature and cause of the 
accusation against him, to allow him adequate time and facilities for the 
preparation of his defence, to secure him the right to defend himself in 
person or with legal assistance, and to enable him to examine or have 
examined witnesses against him and to obtain the attendance and 
examination of witnesses on his behalf under the same conditions as 
witnesses against him. The latter right not only entails equal treatment of the 
prosecution and the defence in this matter (see, mutatis mutandis, the 
Bönisch judgment of 6 May 1985, Series A no. 92, p. 15, para. 32), but also 
means that the hearing of witnesses must in general be adversarial. 

In addition, the object and purpose of Article 6 (art. 6), and the wording 
of some of the sub-paragraphs in paragraph 3 (art. 6-3), show that a person 
charged with a criminal offence "is entitled to take part in the hearing and to 
have his case heard" in his presence by a "tribunal" (see the Colozza 
judgment of 12 February 1985, Series A no. 89, p. 14, para. 27, and p. 16, 
para. 32). The Court infers, as the Commission did, that all the evidence 
must in principle be produced in the presence of the accused at a public 
hearing with a view to adversarial argument. It will ascertain whether this 
was done in the instant case. 

(i) Questioning of the accused 
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79.   The hearing of 12 January 1982 began with the questioning of the 
applicants. In reply to questions from the public prosecutor, the private 
prosecutor and the defence lawyers, they denied any part in the murder of 
Mr Bultó. In doing so, they challenged all the evidence to the contrary, 
including their own confessions to the police, which they said were obtained 
by means of torture (see paragraph 25 above). 

(ii) Examination of witnesses 

80.   Only one of the three eye-witnesses summoned to appear by the 
prosecution, Mr Bultó’s brother-in-law, actually gave evidence at the trial, 
and he did not recognise the applicants. The public prosecutor asked, 
however, that account should be taken of the statements made to the police 
by the other two (see paragraph 26 above); as these statements did not 
incriminate the accused, the defence raised no objection. 

The ten witnesses called by the defence were meant to establish that the 
defendants had been ill-treated, so that the confessions obtained by the 
police would be declared inadmissible, and to testify to the good civic 
behaviour of Mr Barberà, Mr Messegué and Mr Jabardo (see paragraph 27 
above). 

The evidence of the various witnesses was heard in circumstances that 
complied with the requirements of Article 6 para. 1 taken in conjunction 
with paragraph 3 (d) (art. 6-1, art. 6-3-d), because the witnesses were 
examined at a public hearing under an adversarial procedure (see paragraph 
78 above). 

(iii) Documentary evidence 

81.   In their interim submissions the prosecution (public and private) and 
the defence had requested that, respectively, all or some of the documents in 
the investigation file should be read out at the trial. Mr Barberà and Mr 
Messegué sought also to have read out Mr Martínez Vendrell’s statements 
withdrawing or modifying parts of his previous statement to the police 
implicating them in the murder (see paragraphs 15 and 17 above). 

During the hearing, however, the parties agreed to dispense with having 
the file read out. The use of the "por reproducida" procedure had the 
consequence that much of the evidence was admitted without being exposed 
to public scrutiny. 

82.   The Government stated that there was nothing to prevent counsel 
for the applicants from requesting that certain documents from the 
investigation file or indeed the whole file should be read out at the trial (see 
paragraph 40 above). As they had not done this, they had waived their right 
to do so. 

According to the Court’s established case-law, waiver of the exercise of 
a right guaranteed by the Convention - in so far as it is permissible - must be 
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established in an unequivocal manner (see, inter alia, the Colozza judgment 
previously cited, Series A no. 89, p. 14, para. 28). While the use of the "por 
reproducida" procedure showed that the defence accepted that the contents 
of the file need not be read out in public, it cannot be inferred from this that 
it agreed not to challenge the said contents even where the prosecution 
relied on them and, in particular, on the statements of certain witnesses; the 
grounds subsequently relied on by the defence before the Supreme Court 
and the Constitutional Court confirm this (see paragraphs 30 and 32 above). 

83.   By means of the "por reproducida" procedure, all the documents in 
the investigation file were included in the proceedings at the trial. The Court 
must, however, have regard to those evidential elements which were 
relevant to the proceedings against the applicants in order to determine 
whether they had been procured in such a way as to guarantee a fair trial. 

84.   In Spain the adversarial nature of criminal proceedings extends, as 
the Government pointed out, to the investigation stage: the Code of 
Criminal Procedure enables an accused, with the assistance of his advocate, 
to intervene in respect of steps affecting him, as regards both his own and 
the prosecution’s evidence or measures taken by the investigating judge (see 
paragraph 39 above). 

The Court notes, however, that in this case the investigation had 
commenced well before the applicants’ arrest on 14 October 1980. They 
obviously could not have played any part in it before then. On 22 December 
1980, in Barcelona, Mr Barberà appointed an advocate and an attorney in 
order to take part in the proceedings, but the appropriate judge in Madrid 
did not record this until 20 January 1981, after the applicants had been 
charged and less than a month before the completion of the investigation on 
16 February 1981; as for Mr Messegué and Mr Jabardo, they instructed 
defence lawyers five days after the latter date (see paragraphs 21-22 above). 
Other than when their evidence was taken in Barcelona on 22 January 1981 
(see paragraph 21 above), the applicants did not intervene at any stage of the 
investigation. In addition, the short time left prevented them in practice 
from submitting evidence on the basis of a proper understanding of the case 
before the investigation was completed. The public prosecutor did not 
submit any evidence at the time either. 

Furthermore, the accused and their lawyers were in Barcelona, the city 
where the killing had taken place and where the witnesses lived, whereas 
the investigating judge performed his duties in Madrid. This caused real 
practical problems both for the witnesses and for the judge. In particular, 
almost all the procedural steps had to be carried out by letters rogatory in 
Barcelona (see paragraphs 11, 15, 20 and 21 above). 

Thus the deficiencies at the trial stage were not compensated by 
procedural safeguards during the investigation stage. 

85.   The evidence in the file included firstly (in chronological order) the 
statements made by Mr Martínez Vendrell, who was the first person to 
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incriminate the applicants (see paragraph 14 above) and was referred to as 
the principal indirect witness by the Delegate of the Commission. It may 
seem regrettable that it was not possible to ensure his presence at the trial on 
12 January 1982, when the defence could have examined him on an 
adversarial basis. The respondent State cannot, however, be held responsible 
for that failure, as, when Mr Martínez Vendrell was searched for by the 
police after the Supreme Court had upheld his conviction on 10 April 1981 
(the relevant warrant was issued on 24 April 1981), he could not be found 
(see paragraph 18 above). 

Accordingly, the Audiencia Nacional had before it only the written text 
of Mr Martínez Vendrell’s statements. The first statement implicated the 
applicants directly in the murder of Mr Bultó (see paragraph 14 above), but, 
as the Government themselves accepted, was not admissible evidence under 
Spanish law because it had been obtained by the police during his ten days 
in custody and without even a minimum of constitutional safeguards. 
Nevertheless, it appeared in the file. It was in fact the basis for the second 
statement, which was entered in the file by an investigating judge in 
Barcelona in the presence of an advocate and in which Mr Martínez 
Vendrell withdrew part of his previous confession (see paragraph 15 above). 
Mr Barberà and Mr Messegué were charged only on 16 March 1979, after 
the investigating judge in Madrid had been sent the statements (see 
paragraph 16 above). Before that, they had no standing to intervene in the 
proceedings against Mr Martínez Vendrell and therefore could not examine 
him or have him examined; the same applied subsequently during the 
latter’s trial, since they could not then be found (see paragraph 17 above). 

86.   The evidence of Mr Martínez Vendrell, who had been set free on 17 
June 1980, would have been of crucial importance, as was noted by the 
Supreme Court in its judgment of 27 December 1982 (see paragraph 31 
above). The Court observes that the central investigating judge did not even 
attempt to hear Mr Martínez Vendrell’s evidence after the arrest of the 
applicants on 14 October 1980, not only to confirm his identification of 
them but also to compare his successive statements with theirs and arrange a 
confrontation with the applicants. Admittedly, the latter could also have 
requested an opportunity to examine him; but this does not exonerate the 
judge, having regard in particular to the specific circumstances referred to in 
paragraph 84 above. In the end, the applicants never had an opportunity to 
examine a person whose evidence - which was vital, as is clear from the 
Supreme Court’s judgment of 27 December 1982 (see paragraph 31 above) 
- had been taken in their absence and was deemed to have been read out at 
the trial (see, mutatis mutandis, the Unterpertinger judgment previously 
cited, Series A no. 110, p. 15, para. 31): by the time the file was forwarded 
to the defence on 27 May 1981 for it to propose its evidence, Mr Martínez 
Vendrell had absconded (see paragraphs 18 and 22 above). 
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87.   The statements made by the accused themselves constituted another 
important item of evidence. 

When they made their confessions to the police, they had already been 
charged (see paragraph 16 above) but did not have the assistance of a 
lawyer, although they do not appear to have waived their right to one. 
Accordingly, these confessions, which were moreover obtained during a 
long period of custody in which they were held incommunicado (see 
paragraph 19 above), give rise to reservations on the part of the Court. They 
were nevertheless appended to the police report and were pivotal in the 
questioning of the defendants by the investigating judges in Barcelona and 
by the private prosecutor at the hearing on 12 January 1982. The defence, 
however, tried to challenge them by claiming that the police had extracted 
them by torture. 

When Mr Barberà and Mr Jabardo made their first statements to the 
investigating judge in Barcelona, they likewise did not have any legal 
assistance - whether of their own choosing or assigned by the court (Article 
6 para. 3 (c) of the Convention) (art. 6-3-c) - and the file does not show that 
they had agreed to do without it. The appointment of counsel was not 
recorded until 20 January 1981 for Mr Barberà, after he had been charged 
for the second time, and not until 21 February for Mr Messegué and Mr 
Jabardo, after the investigation had been completed (see paragraphs 16 and 
21 above). 

The Court also notes that the central investigating judge in Madrid never 
heard evidence from the defendants in person - even after the temporary 
transfer of one of them to the capital - despite the obvious contradictions in 
their successive statements (see paragraphs 21-22 above); he proceeded by 
way of letters rogatory. 

88.   The weapons, other items and documents found at the applicants’ 
homes, and subsequently at the places indicated by Mr Barberà and Mr 
Messegué, were not produced in court at the trial, although they were relied 
upon by the prosecution as evidence. That being so, the defence was unable 
to challenge their identification or relevance in a fully effective manner; 
after entering an objection on this point before the Audiencia Nacional, 
counsel for the defence appealed to the Supreme Court and the 
Constitutional Court (see paragraphs 25, 30 and 32 above). 

(d) Conclusion 

89.   Having regard to the belated transfer of the applicants from 
Barcelona to Madrid, the unexpected change in the court’s membership 
immediately before the hearing opened, the brevity of the trial and, above 
all, the fact that very important pieces of evidence were not adequately 
adduced and discussed at the trial in the applicants’ presence and under the 
watchful eye of the public, the Court concludes that the proceedings in 
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question, taken as a whole, did not satisfy the requirements of a fair and 
public hearing. Consequently, there was a violation of Article 6 para. 1 (art. 
6-1). 

 

II.   ARTICLE 6 PARA. 2 (art. 6-2) OF THE CONVENTION 

90.   Mr Barberà and Mr Messegué also claimed to be victims of a failure 
to apply the presumption of innocence, stating that they were convicted 
solely on the basis of their confessions to the police and that the Audiencia 
Nacional showed signs of bias against them. 

Relying on the terms of the judgments of the Supreme Court and the 
Constitutional Court, the Government stated that the Audiencia Nacional 
had in fact had other evidence before it. 

91.   The presumption of innocence will be violated if, without the 
accused’s having previously been proved guilty according to law, a judicial 
decision concerning him reflects an opinion that he is guilty. In this case, it 
does not appear from the evidence that during the proceedings, and in 
particular the trial, the Audiencia Nacional or the presiding judge had taken 
decisions or attitudes reflecting such an opinion. The Court therefore does 
not find a violation of Article 6 para. 2 (art. 6-2) of the Convention. 

 

 

III.  THE APPLICATION OF ARTICLE 50 (art. 50) 

92.   The applicants made various claims under Article 50 (art. 50), 
which provides as follows: 

"If the Court finds that a decision or a measure taken by a legal authority or any 
other authority of a High Contracting Party is completely or partially in conflict with 
the obligations arising from the ... Convention, and if the internal law of the said Party 
allows only partial reparation to be made for the consequences of this decision or 
measure, the decision of the Court shall, if necessary, afford just satisfaction to the 
injured party." 

At the hearing, the Government pointed out that if the Court were to find 
a violation, the applicants could bring an action for damages in Spain. They 
added that the judgment of the Court would constitute adequate 
compensation for the alleged non-pecuniary damage and that the costs and 
expenses claimed by the applicants had not been adequately proved. 
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93.   In the circumstances of the case, the Court considers that the 
question of the application of Article 50 (art. 50) is not yet ready for 
decision. It is therefore necessary to reserve the matter, taking due account 
of the possibility of an agreement between the respondent State and the 
applicants (Rule 53 paras. 1 and 4 of the Rules of Court). 

FOR THESE REASONS, THE COURT 

1. Rejects unanimously, on the ground of estoppel and because it was raised 
out of time, the Government’s objection that domestic remedies had not 
been exhausted in respect of the complaint concerning the change of 
membership of the Audiencia Nacional without notice; 

 
2. Holds unanimously that the applicants have not exhausted domestic 

remedies in respect of their complaints concerning the substitute 
presiding judge of the Audiencia Nacional; 

3. Rejects unanimously, on the ground of estoppel and, in part, because it 
was raised out of time and was unfounded, the Government’s objection 
that domestic remedies had not been exhausted in that the applicants did 
not apply to the Audiencia Nacional for an adjournment of the trial; 

 
4. Rejects by seventeen votes to one, as unfounded, the remainder of the 

Government’s objection that domestic remedies had not been exhausted; 
 
5. Holds by ten votes to eight that there has been a breach of Article 6 para. 

1 (art. 6-1); 
 
6. Holds unanimously that there has been no breach of Article 6 para. 2 (art. 

6-2); 
 
7. Holds unanimously that the question of the application of Article 50 (art. 

50) is not yet ready for decision; 
accordingly, 

(a) reserves the whole of the said question; 
(b) invites the Government and the applicants to submit, within the next 
three months, their further observations on the matter and, in particular, 
to notify the Court of any agreement they may reach; 
(c) reserves the further procedure and delegates to the President of the 
Court the power to fix the same if need be. 
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Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 6 December 1988. 
 

Rolv RYSSDAL 
President 

 
Marc-André EISSEN 
Registrar 
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In the Kostovski case∗∗∗∗, 
The European Court of Human Rights, taking its decision in plenary 

session in pursuance of Rule 50 of the Rules of Court and composed of the 
following judges: 
 Mr  R. RYSSDAL, President, 
 Mr  J. CREMONA, 
 Mr  Thór VILHJALMSSON, 
 Mrs  D. BINDSCHEDLER-ROBERT, 
 Mr  F. GÖLCÜKLÜ, 
 Mr  F. MATSCHER, 
 Mr  J. PINHEIRO FARINHA, 
 Mr  L.-E. PETTITI, 
 Mr  B. WALSH, 
 Sir  Vincent EVANS, 
 Mr  R. MACDONALD, 
 Mr  C. RUSSO, 
 Mr  R. BERNHARDT, 
 Mr  A. SPIELMANN, 
 Mr  J. DE MEYER, 
 Mr  J.A. CARRILLO SALCEDO, 
 Mr  N. VALTICOS, 
 Mr  S.K. MARTENS, 

and also Mr M.-A. EISSEN, Registrar, and Mr H. PETZOLD, Deputy 
Registrar, 

Having deliberated in private on 24 June and 25 October 1989, 
Delivers the following judgment, which was adopted on the last-

mentioned date: 

PROCEDURE 

1.   The case was referred to the Court by the European Commission of 
Human Rights ("the Commission") and by the Netherlands Government 
("the Government") on 18 July and 15 September 1988 respectively, within 
the three-month period laid down by Article 32 § 1 and Article 47 (art. 32-1, 
art. 47) of the Convention for the Protection of Human Rights and 
Fundamental Freedoms ("the Convention"). It originated in an application 

                                                 
∗ Note by the registry: The case is numbered 10/1988/154/208.  The first number is the 
case's position on the list of cases referred to the Court in the relevant year (second 
number).  The last two numbers indicate the case's position on the list of cases referred to 
the Court since its creation and on the list of the corresponding originating applications to 
the Commission. 
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(no. 11454/85) against the Kingdom of the Netherlands lodged with the 
Commission in March 1985 under Article 25 (art. 25) by a Yugoslav 
citizen, Mr Slobodan Kostovski. 

The Commission’s request referred to Articles 44 and 48 (art. 44, art. 48) 
and to the declaration whereby the Netherlands recognised the compulsory 
jurisdiction of the Court (Article 46) (art. 46); the Government’s application 
referred to Article 48 (art. 48). The object of the request and of the 
application was to obtain a decision as to whether or not the facts of the case 
disclosed a breach by the respondent State of its obligations under Article 6 
(art. 6) of the Convention. 

2.   In response to the enquiry made in accordance with Rule 33 § 3 (d) 
of the Rules of Court, the applicant stated that he wished to take part in the 
proceedings and designated the lawyer who would represent him (Rule 30). 

3.   The Chamber to be constituted included ex officio Mr S. K. Martens, 
the elected judge of Netherlands nationality (Article 43 of the Convention) 
(art. 43), and Mr R. Ryssdal, the President of the Court (Rule 21 § 3 (b)). 
On 29 September 1988 the President drew by lot, in the presence of the 
Registrar, the names of the other five members, namely Mr J. Cremona, Mr 
J. Pinheiro Farinha, Mr L.-E. Pettiti, Mr R. Macdonald and Mr C. Russo 
(Article 43 in fine of the Convention and Rule 21 § 4) (art. 43). 

4.   Mr Ryssdal assumed the office of President of the Chamber (Rule 21 
§ 5) and, through the Registrar, consulted the Agent of the Government, the 
Delegate of the Commission and the representative of the applicant on the 
need for a written procedure (Rule 37 § 1). In accordance with the order 
made in consequence, the registry received, on 13 March 1989, the 
Government’s memorial and the applicant’s memorial. The latter was filed 
in the Dutch language, leave to that effect having been granted by the 
President on 6 March (Rule 27 § 3). 

In a letter of 18 May, the Deputy Secretary to the Commission informed 
the Registrar that the Delegate would present his observations at the 
hearing. 

5.   On 23 May 1989 the Chamber decided, pursuant to Rule 50, to 
relinquish jurisdiction forthwith in favour of the plenary Court. 

6.   Having consulted, through the Registrar, those who would be 
appearing before the Court, the President directed on 29 May 1989 that the 
oral proceedings should open on 20 June 1989 (Rule 38). 

7.   The hearing took place in public in the Human Rights Building, 
Strasbourg, on the appointed day. The Court had held a preparatory meeting 
immediately beforehand. 

There appeared before the Court: 
- for the Government 

 Miss D.S. VAN HEUKELOM, Assistant Legal Adviser, 
   Ministry of Foreign Affairs,  Agent, 
 Mr J.L. DE WIJKERSLOOTH DE WEERDESTEIJN, Landsadvocaat,  Counsel, 
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 Mr J.E.E. SCHUTTE, Ministry of Justice, 
 Mr E.P. VON BRUCKEN FOCK, Ministry of Justice,  Advisers; 

- for the Commission 
 Mr C.L. ROZAKIS,  Delegate; 

- for the applicant 
 Mrs T. SPRONKEN, advocaat en procureur,  Counsel, 
Professor G.P.M.F. MOLS, Professor of Criminal Law, University of 

Maastricht, Adviser. 
The Court heard addresses by Mr De Wijkerslooth de Weerdesteijn for 

the Government, by Mr Rozakis for the Commission and by Mrs Spronken 
for the applicant, as well as replies to its questions. 

8.   At the request of the Court, the Commission and the Government 
produced a number of documents on 25 May and on 20 June 1989, 
respectively. Various materials were also filed by the applicant on 16 June. 

AS TO THE FACTS 

I.   THE PARTICULAR CIRCUMSTANCES OF THE CASE 

9.   Mr Slobodan Kostovski is a Yugoslav citizen born in 1953. He has a 
very long criminal record, including convictions for various crimes in the 
Netherlands, notably armed robbery at a jeweller’s shop in 1979 for which 
he was sentenced to six years’ imprisonment. 

In November 1980 the Amsterdam District Court (arrondissements- 
rechtbank) had declared admissible a request by Sweden for his extradition 
to stand trial for serious offences committed in Stockholm in September 
1979, namely two armed robberies and assisting in an escape from a court 
building, involving in each case attempted manslaughter. 

On 8 August 1981 the applicant escaped from Scheveningen prison 
together with one Stanley Hillis and others; he remained on the run until the 
following April. 

10.   On 20 January 1982 three masked men conducted an armed raid on 
a bank in Baarn and made off with a substantial amount of currency and 
cheques. 

Police suspicions centred on Stanley Hillis and his associates because, 
being on the run, they probably needed money and because some years 
previously Stanley Hillis had been directly involved in a robbery carried out 
at the same bank with exactly the same modus operandi as the 1982 raid. 
These suspicions were strengthened on 25 January, when the Amsterdam 
police received an anonymous telephone call from a man who said: 
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"A few days ago a hold-up took place at a bank in Baarn. Those responsible for the 
hold-up are Stanley Hillis, Paul Molhoek and a Yugoslav. Stanley Hillis and the 
Yugoslav escaped from prison in The Hague in August last year." 

11.   On 26 January 1982 a man visited the police in The Hague. The 
reporting officer drew up, on 18 March, the following account of the 
interview: 

"On 26 January there appeared before me a man who for fear of reprisals desired to 
remain anonymous but whose identity is known to me. He stated as follows: 

‘A few months ago four men escaped from the remand centre (huis van bewaring) in 
The Hague, among them a Yugoslav and an Amsterdamer. They are now living with 
an acquaintance of theirs in Utrecht. I do not know the address. They are also in touch 
with Paul Molhoek of The Hague. The Yugoslav and the Amsterdamer sometimes 
spend the night at Aad Denie’s home in Paul Krugerlaan in The Hague. Paul Molhoek 
sleeps there almost every night. The Yugoslav and the Amsterdamer now drive a blue 
BMW car; I do not know the registration number. Paul Molhoek drives a new white 
Mercedes sports car. The Yugoslav, the Amsterdamer and Paul Molhoek carried out a 
hold-up a few days ago on a bank in Baarn, in the course of which the staff of the bank 
were locked up. Aad Denie, who otherwise had nothing to do with the affair, takes 
Paul Molhoek to the two men in Utrecht every day because Paul Molhoek does not 
have a driving licence. Aad Denie drives a silver-grey BMW car, registration mark 84-
PF-88.’ 

I wish to add that, after being shown various photographs included in the police file, 
he picked out photos of the following persons: Slobodan Kostovski ... as being the 
Yugoslav to whom he had referred; Stanley Marshall Hillis ... as being the 
Amsterdamer in question." 

12.   On 27 January the Utrecht police, acting on information received 
that Stanley Hillis was hiding with a brother of Paul Molhoek at an address 
in that town, conducted a search there. Whilst they found no one, they did 
find fingerprints of Stanley Hillis and Paul Molhoek. 

13.   On 23 February 1982 a person visited the police in The Hague. The 
two reporting officers drew up, on 22 March, the following account of the 
interview: 

"On Tuesday 23 February 1982 there appeared before us a person who for security 
reasons wishes to remain anonymous but whose identity is known to us. He/She stated 
that he/she knew that Stanley Hillis, Slobodan Kostovski, Paul Molhoek and Aad 
Denie, who were known to him/her, were guilty of the armed raid on a branch of the 
Nederlandse Middenstands Bank at Nieuwstraat 1 in Baarn on or about 19 January 
1982. According to the said person, the first three of the aforementioned persons had 
carried out the raid and Aad Denie had acted as driver or at least he had picked them 
up in a car after the raid. 

The said person also stated that the proceeds of the raid, amounting to 
about Fl. 600,000, had been divided into more or less equal parts by Hillis, 
Kostovski and Molhoek and that Aad Denie had received a small part 
thereof. From what he/she said, this would have been about Fl. 20,000. The 
said person also stated that Hillis, Kostovski and Molhoek knew each other 
from when they were detained in Scheveningen prison. 
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Hillis and Kostovski escaped from the said prison on 8 August 1981 and 
Molhoek was released at a later date. The said person stated that Paul 
Molhoek lived most of the time with Aad Denie at Paul Krugerlaan 216 in 
The Hague. Hillis and Kostovski were said to have lived for a while at Oude 
Gracht 76 in Utrecht, which they had rented in another name. A brother of 
Paul Molhoek also lived there; he was called Peter. The said person stated in 
this connection that the Utrecht police had raided the said premises but had 
not found the above-mentioned people. He/she said that Hillis, Kostovski 
and Molhoek were in a room on a higher floor of the same building in the 
Oude Gracht at the time of the police raid. The police had not searched that 
floor. The person in question also stated that Hillis was now believed to be 
living in Amsterdam. 

Paul Molhoek and Hillis were said to meet each other quite regularly 
there, near Amstel Station, which was their usual meeting place. 

According to the person in question, Hillis, Kostovski and Molhoek were 
in possession of powerful weapons. He/she knew that Hillis and Kostovski 
each had a Sten gun among other things and that Paul Molhoek had a 
revolver, possibly a Colt 45. 

The person interviewed by us stated that he/she might later be able to 
provide more details about the above-mentioned persons and the offences 
they had committed." 

14.   On 1 April 1982 Stanley Hillis and Slobodan Kostovski were 
arrested together in Amsterdam. They were in a car driven by one V., who 
had helped them to escape from prison and had had various contacts with 
them in and after January 1982. 

On his arrest Slobodan Kostovski was in possession of a loaded revolver. 
Subsequently, firearms were also found in the home of Paul Molhoek, who 
was arrested on 2 April, in the home of V. and in another room in the house 
previously searched in Utrecht. 

Like the applicant, Stanley Hillis, Paul Molhoek, Aad Denie and V. all 
have very long criminal records. 

15.   A preliminary judicial investigation (gerechtelijk vooronderzoek; 
see paragraph 23 below) was instituted in respect of Stanley Hillis, 
Slobodan Kostovski, Paul Molhoek and Aad Denie. On 8 April 1982 Mr 
Nuboer, the examining magistrate (rechter-commissaris), interviewed, in the 
presence of the police but in the absence of the public prosecutor and of the 
applicant and his counsel, the witness who had made a statement to the 
police in The Hague on 23 February (see paragraph 13 above). The 
magistrate, who did not know the person’s identity, considered his/her fear 
of reprisals to be well-founded and therefore respected his/her wish to 
remain anonymous. His report on the hearing recorded that the witness 
made the following sworn statement: 

"On 23 February 1982 I made a statement to the police in The Hague which was 
included in a report drawn up on 22 March 1982. You read out that statement to me. I 
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declared that it is the truth and that I stand by it, on the understanding that I was not 
aware that the bank in Baarn was at No. 1 Nieuwstraat. My knowledge stems from the 
fact that both Stanley Hillis and Paul Molhoek, as well as Aad Denie, had all told me 
about the hold-up. They said that they had taken not only cash, but also American 
travellers’ cheques and Eurocheques. I myself saw a number of the Eurocheques." 

16.   On 2 June 1982 the examining magistrate wrote to the lawyers 
acting for those concerned, enclosing copies of the official reports, 
including the statements of the anonymous person he had seen. He indicated 
that they could submit written questions on the basis of the statements 
made, pointing out that they would not be invited to the hearing before him. 
Amongst those who responded was Mr Kostovski’s lawyer, Mrs Spronken, 
who submitted fourteen questions in a letter of 14 June. 

On 22 June, as a result of those questions, the anonymous witness whom 
Mr Nuboer had heard was interviewed again, this time by Mr Weijsenfeld, 
an examining magistrate deputising for Mr Nuboer. The police were present 
but neither the public prosecutor nor the applicant or his counsel. The 
magistrate’s report of the hearing recorded that the witness - whose 
anonymity was respected on this occasion also - made the following sworn 
statement: 

"I stand by the statement which I made on 8 April 1982 to the examining magistrate 
in Utrecht. My answers to the questions posed by Mrs Spronken are as follows. 

I am not the person who telephoned anonymously to the police communications 
centre in Amsterdam on 25 January 1982, nor the person who made a statement on 26 
January 1982 at the police station in The Hague. I did not state to the police that I 
knew that the bank was at Nieuwstraat 1 in Baarn. I knew that it was in Baarn, but not 
the street. I learned the latter from the police and it was included as being part of my 
own statement by mistake. Although Mrs Spronken did not ask this, I would add that I 
did not inform the municipal police in Utrecht. 

As regards the questions posed by Van Straelen, I would in the first instance refer to 
the statement I have just made. I am acquainted with Hillis, Kostovski, Molhoek and 
Denie and have no doubts as to their identity." 

In the event, only two of Mrs Spronken’s fourteen questions, most of 
which concerned the circumstances in which the witness had obtained 
his/her information, were answered. In this connection Mr Weijsenfeld 
added the following in his report: 

"The questions sent in, including those from S.M. Hillis, which have not been 
answered were either not asked by me, the examining magistrate, in order to preserve 
the anonymity of the witness, or not answered by the witness for the same reason." 

17.   The cases against Stanley Hillis, Slobodan Kostovski and Paul 
Molhoek came on for trial before the Utrecht District Court on 10 
September 1982. Although for procedural reasons each case was dealt with 
separately and was the subject of a separate judgment, the court held a 
single sitting, so that the statements made thereat applied to all three 
suspects. 
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The witnesses heard in court included the examining magistrates Mr 
Nuboer and Mr Weijsenfeld (see paragraphs 15-16 above) and Mr Weijman, 
one of the police officers who had conducted the interview on 23 February 
(see paragraph 13 above). They had been called at the applicant’s request, 
but the court, pursuant to Article 288 of the Code of Criminal Procedure 
(see paragraph 25 (b) below), did not allow the defence to put to them 
certain questions designed to clarify the anonymous witnesses’ reliability 
and sources of information, where answers would have revealed the latter’s 
identity. 

Mr Nuboer stated that he believed the witness he had heard on 8 April 
1982, who had "made a favourable impression" on him; that he did not 
know the witness’s identity and considered the fear of reprisals advanced in 
support of his/her wish for anonymity to be a real one; that he believed the 
witness had made his/her statement to the police voluntarily; and that he had 
refused an offer by the police for him to interview the man they had seen on 
26 January 1982 (see paragraph 11 above) as he could not guarantee the 
latter’s anonymity. 

Mr Weijsenfeld stated that he considered to be "not unreliable" the 
witness - whose identity he did not know - whom he had interviewed on 22 
June 1982 (see paragraph 16 above); and that he too regarded the witness’s 
fear of reprisals as well-founded. 

Mr Weijman stated that, in his view, the person he had interviewed with 
a colleague on 23 February 1982 (see paragraph 13 above) was "completely 
reliable" because he/she had also given information on other cases which 
had proved to be correct. He added that certain parts of that person’s 
statement had been omitted from the official report in order to protect 
his/her identity. 

18.   The anonymous witnesses themselves were not heard at the trial. 
Contrary to a defence submission, the official reports drawn up by the 
police and the examining magistrates on the hearings of those witnesses 
were used in evidence. Also the sworn statements made by one of them to 
the magistrates were read out and designated as statements by a witness 
made at the trial, in accordance with Article 295 of the Code of Criminal 
Procedure (see paragraph 26 below). 

In its judgments of 24 September 1982 the Utrecht District Court 
recognised, with regard to the use of the statements of the anonymous 
witnesses, that their sources of information could not be checked, that it 
could not form an independent view as to their reliability and that the 
accused were deprived of the possibility of being confronted with them. By 
way of justification for its decision nevertheless to use this material in 
evidence the court stated that it had been convinced of Mr Kostovski’s guilt, 
considering that the statements strengthened and partly complemented each 
other and having regard to the views it had heard as to the reliability of one 
of the anonymous witnesses (see paragraph 17 above). Having also noted 
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that the applicant had previously been found guilty of similar offences, the 
court convicted him and his co-accused of armed robbery and sentenced 
each of them to six years’ imprisonment. 

19.   Mr Hillis, Mr Kostovski and Mr Molhoek - who have always denied 
any involvement in the bank raid - appealed to the Amsterdam Court of 
Appeal (Gerechtshof), which set aside the Utrecht District Court’s 
judgments as it arrived at a different assessment of the evidence. However, 
after a retrial, at which the three cases were dealt with together, the Court of 
Appeal, by judgment of 27 May 1983, also convicted the applicant and his 
co-accused and imposed the same sentences as before. 

On 13 May the Court of Appeal had heard a number of the witnesses 
previously heard at first instance, who stood by their earlier testimony. Like 
the Utrecht District Court, it had not allowed certain questions by the 
defence to be answered, where this would have revealed the identity of the 
anonymous witnesses. The following statement had also been made to the 
Court of Appeal by Chief Superintendent Alferink of The Hague municipal 
police: 

"Consultations take place before anonymous witnesses are interviewed. It is 
customary for me to ascertain the identity of the witness to be interviewed in order to 
assess whether he or she could be in danger. In this case the anonymous witnesses 
were in real danger. The threat was real. Both witnesses decided to make statements 
on their own initiative. The public prosecutor was contacted, but I cannot remember 
who it was. The testimony of anonymous witnesses is offered to the examining 
magistrate after consultation with the public prosecutor. Both anonymous witnesses 
made a reliable impression on me." 

The Court of Appeal likewise did not hear the anonymous witnesses but, 
again contrary to a defence submission, considered the official reports of 
their interviews with the police and the examining magistrates to be 
admissible evidence. The court found that the witnesses, who had made 
their statements on their own initiative, had good reason to fear reprisals; 
noted that they had made a reliable impression on Mr Alferink and a 
reasonably reliable one on Mr Nuboer; and took into account the 
connections between, and the mutual consistency of, the statements in 
question. 

20.   On 25 September 1984 the Supreme Court (Hoge Raad) dismissed 
an appeal by the applicant on points of law. It found that the Amsterdam 
Court of Appeal had adduced sufficient reasons for admitting the reports in 
question (see paragraph 32 below). It also stated that Article 6 (art. 6) of the 
Convention did not prevent a judge, if he deemed it necessary in the interest 
of the proper administration of justice, from curtailing to some extent the 
obligation to answer questions and, notably, from allowing a witness not to 
answer questions about the identity of persons. 

21.   On 8 July 1988, by which time he had served 1,461 days of his 
prison sentence, Mr Kostovski became due for release on parole. However, 
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on that day he was extradited from the Netherlands to Sweden, to serve 
there a sentence of eight years’ imprisonment. 

II.   RELEVANT DOMESTIC LAW AND PRACTICE 

A. The Code of Criminal Procedure 

22.   The Netherlands Code of Criminal Procedure ("CCP") came into 
force on 1 January 1926. The citations appearing in the present judgment 
are taken from the CCP as it stood at the time of the applicant’s trials. 

23.   Article 168 CCP provides that each District Court has one or more 
examining magistrates to whom criminal cases are entrusted. They are 
nominated, for a term of two years, by the competent Court of Appeal from 
amongst the members of the District Court. 

It is open to the public prosecutor, under Article 181 CCP, to request 
what is called - in order to distinguish it from the subsequent investigation 
at the trial - a "preliminary investigation", which it is the task of an 
examining magistrate to conduct. In that event the latter will hear the 
suspect, witnesses and experts as soon as possible and as often as is required 
(Article 185 CCP). Both the public prosecutor and defence counsel are, in 
principle, entitled to be present at those hearings (Articles 185 § 2 and 186) 
and, even if they are absent, to give notice of questions they wish to have 
put. 

The preliminary investigation provides a basis for a decision with regard 
to the further prosecution of a suspect and also serves to clarify matters 
which cannot properly be investigated at the trial. The magistrate must act 
impartially, by collecting also evidence which might exculpate the suspect. 

If the public prosecutor is of the opinion that the results of the 
preliminary investigation justify further prosecution, he will notify the 
suspect and refer the case to the court. The investigation at the trial will then 
follow. 

24.   Under Article 338 CCP, a finding that the accused has been proved 
to have committed the acts with which he is charged may be made by a 
judge only if he has been so convinced through the investigation at the trial, 
by the contents of "legal means of evidence". The latter consist, according 
to Article 339 CCP, exclusively of (i) what the judge has himself observed; 
(ii) statements made by the accused; (iii) statements made by a witness; (iv) 
statements made by an expert; and (v) written documents. 

Evidence in the third category is defined in Article 342 CCP, which 
reads: 

"1. A statement by a witness is understood to be his statement, made in the 
investigation at the trial, of facts or circumstances which he himself has seen or 
experienced. 
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2.  The judge cannot accept as proven that the defendant has committed the act with 
which he is charged, solely on the statement of one witness." 

25.   Articles 280 and 281-295 CCP contain various provisions 
concerning the examination of witnesses at the trial, of which the following 
are of importance in the context of the present case. 

(a) The president of the court must ask the witness to state, after his first 
names and surname, his age, occupation and address (Article 284 § 1 CCP); 
the same obligation is also laid, by Article 190 CCP, on an examining 
magistrate when he is hearing witnesses. 

(b) Articles 284, 285 and 286 CCP make it clear that the accused is 
entitled to put questions to a witness. As a general rule witnesses are 
examined first by the president of the court; however, a witness who has not 
been heard during the preliminary investigation and has been called at the 
request of the defence will be examined first by the accused and only 
afterwards by the president (Article 280 § 3 CCP). In any event, Article 288 
CCP empowers the court "to prevent a question put by the accused, counsel 
for the defence or the public prosecutor being answered". 

(c) Article 292 CCP enables the president of the court to order an 
accused to leave the court-room so that a witness may be examined out of 
his presence. If such an order - for which reasons do not have to be given - 
is made, counsel for the defence may question the witness and "the accused 
shall be told immediately what has happened during his absence and only 
then will the investigation be resumed" (Article 292 § 2 CCP). Thus, on 
returning to the court-room the accused may avail himself of his right, under 
Article 285 CCP, to put questions to the witness. 

26.   Article 295 CCP provides for an exception to the rule in Article 342 
CCP (see paragraph 24 above) that witnesses should be heard at the trial. It 
reads: 

"An earlier statement by a witness who, having been sworn in or admonished to 
speak the truth in accordance with Article 216 § 2, has died or, in the opinion of the 
court, is unable to appear at the trial shall be considered as having been made at the 
trial, on condition that it is read aloud there." 

In connection with witnesses unable to appear at the trial, Article 187 
CCP provides: 

"If the examining magistrate is of the opinion that there are grounds for assuming 
that the witness or the expert will not be able to appear at the trial, he shall invite the 
public prosecutor, the defendant and counsel to be present at the hearing before him, 
unless, in the interest of the investigation, that hearing cannot be delayed." 

27.   The fifth category of evidence listed in Article 339 CCP (see 
paragraph 24 above) is defined in Article 344 CCP which, so far as is 
relevant, reads: 

"1. By written documents is understood: 

1o ...; 
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2o official reports and other documents, drawn up in the lawful form by bodies and 
persons who have the proper authority and containing their statement of facts or 
circumstances which they themselves have seen or experienced; 

3o...; 

4o...; 

5o all other documents; but these are valid only in conjunction with the content of 
other means of evidence. 

2.  The judge can accept as proven that the defendant has committed the act with 
which he is charged, on the official report of an investigating officer." 

An anonymous statement contained in an official police report falls 
within the scope of sub-paragraph 2o of paragraph 1 of this Article. 

B. Criminal procedure in practice 

28.   In the Netherlands, the procedure in a criminal case follows in 
actual practice a course that is markedly different from that suggested by the 
provisions referred to in paragraphs 23 to 27 above. This is to a considerable 
extent due to a leading judgment delivered by the Supreme Court on 20 
December 1926, the year in which the CCP came into force. That judgment 
(Nederlandse Jurisprudentie (NJ) 1927, 85) contains the following rulings, 
each of which is of importance in the context of the present case: 

(a) for a statement by a witness to be considered as having been made at 
the trial under Article 295 CCP (see paragraph 26 above), it is immaterial 
whether or not the examining magistrate has complied with Article 187 
CCP (ibid.); 

(b) a deposition by a witness concerning what he was told by another 
person (hearsay evidence) may be used as evidence, albeit with the utmost 
caution; 

(c) it is permissible to use as evidence declarations made by the accused 
or by a witness to a police officer, as recorded in the latter’s official report. 

29.   These rulings permit the use, as "legal means of evidence" within 
the meaning of Articles 338 and 339 CCP (see paragraph 24 above), of 
depositions made by a witness not at the trial but before a police officer or 
the examining magistrate, provided they are recorded in an official report 
which is read aloud in court. The rulings have had the effect that in practice 
the importance of the investigation at the trial - which is never conducted 
before a jury - has dwindled. In the great majority of cases witnesses are not 
heard at the trial but either only by the police or also by the examining 
magistrate. 

30.   The law does not make the presence of counsel for the defence 
obligatory during the investigation by the police. The same applies to the 
preliminary investigation by the examining magistrate (but see paragraph 23 
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above). Nowadays, however, most examining magistrates invite the accused 
and his counsel to attend when they are hearing witnesses. 

C. The anonymous witness: case-law 

31.   The CCP contains no express provisions on statements by 
anonymous witnesses. 

However, with the increase in violent, organised crime a need was felt to 
protect those witnesses who had justification for fearing reprisals, by 
granting them anonymity. In a series of judgments the Supreme Court has 
made this possible. 

32.   A precursor to this development was a judgment of 17 January 1938 
(NJ 1938, 709) in which the Supreme Court held that hearsay evidence (see 
paragraph 28 (b) above) could be admitted even if the witness did not name 
his informant. Decisions to the same effect have been handed down in the 
1980’s. 

In a judgment of 5 February 1980 (NJ 1980, 319), concerning a case 
where the examining magistrate had granted anonymity to and had heard a 
witness without the accused or his counsel being present, the Supreme 
Court held - following its judgment of 20 December 1926 (see paragraph 28 
above) - that non-compliance with Article 187 CCP (see paragraph 26 
above) did not prevent the magistrate’s official report being used in 
evidence, "albeit with the caution called for when assessing the probative 
value of such evidence". The same ruling was made in a judgment of 4 May 
1981 (NJ 1982, 268), concerning a case where the witness had been heard 
anonymously by both the police and the examining magistrate; on that 
occasion the Supreme Court also held - in accordance with its above-
mentioned judgment of 17 January 1938 - that the mere fact that the official 
reports of the hearings did not name the witness was not an obstacle to their 
utilisation in evidence, subject to an identical proviso as to caution. 

It may be inferred from a judgment of 29 November 1983 (NJ 1984, 476) 
that the caution called for does not necessarily imply that anonymous 
witnesses must have been heard by the examining magistrate also. 

The next judgments in the series are those given by the Supreme Court 
on 25 September 1984 in the cases of Mr Kostovski and his co-accused, one 
of which is published in NJ 1985, 426. They contain the following new 
elements: 

(a) the mere fact that the examining magistrate did not know the identity 
of the witness does not prevent the use in evidence of the official report of 
the hearing he conducted; 

(b) if the defence contests at the trial the reliability of depositions by an 
anonymous witness, as recorded in the official report of the hearing of the 
witness, but the court nevertheless decides to admit them as evidence, it 
must give reasons justifying that decision. 



 KOSTOVSKI v. THE NETHERLANDS JUDGMENT 
 

 

86 

86 

These principles were confirmed in a judgment of 21 May 1985 (NJ 
1986, 26), which makes it clear that the Supreme Court’s review of the 
reasons given to justify the admission of anonymous statements as evidence 
is only a marginal one. 

D. Law reform 

33.   In their submissions preceding certain of the Supreme Court’s 
judgments referred to in paragraph 32 above, various Advocates-General, 
whilst recognising that the granting of anonymity to witnesses could not 
always be avoided and sometimes had to be accepted as the lesser evil, 
nevertheless voiced concern. The learned writers who annotated the 
judgments did likewise, stressing the need for the courts to be very cautious 
indeed. The judgments have, however, also been criticised. 

34.   In 1983 the Association of Judges expressed disquiet at the increase 
in cases in which witnesses were threatened and at the growing number of 
witnesses who refused to testify unless they were granted anonymity. The 
Association recommended that the legislature should direct its attention to 
the question of anonymous witnesses. 

The Minister of Justice consequently set up in September 1984 an 
external advisory committee, called "the Commission on Threatened 
Witnesses", to examine the problem. In its report of 11 June 1986, which 
was later submitted for advice to several bodies concerned with the 
application of the criminal law, the Commission concluded, with only one 
member dissenting, as follows: 

"In some cases one cannot avoid anonymity of witnesses. Reference is made to the 
fact (which was also pointed out by the Minister) that at present there are forms of 
organised criminality of a gravity that the legislature of the day would not have 
considered possible." 

The Commission added that "in a society governed by the rule of law the 
interference with, or more accurately the frustration of, the course of justice 
resulting [from this situation] cannot possibly be accepted". 

The Commission proposed that the law should in principle forbid the use 
as evidence of statements by anonymous witnesses. It should, however, be 
possible to make an exception where the witness would run an unacceptable 
risk if his or her identity were known. In such cases an anonymous 
statement might be admitted as evidence if the witness had been examined 
by an examining magistrate, the accused being given a right of appeal 
against the latter’s decision to grant anonymity. The report contains a Bill 
making the necessary modifications to the CCP (with draft explanatory 
notes) and comparative data. 

According to the Government, initiation of legislation in this area has 
been deferred pending the Court’s decision in the present case. 
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PROCEEDINGS BEFORE THE COMMISSION 

35.   In his application (no. 11454/85) lodged with the Commission on 18 
March 1985, Mr Kostovski alleged a breach of Article 6 §§ 1 and 3 (d) (art. 
6-1, art. 6-3-d) of the Convention, notably in that he was not given the 
opportunity to have questions put to the anonymous witnesses and was 
unable to challenge their statements. 

36.   The Commission declared the application admissible on 3 
December 1986. 

In its report of 12 May 1988 (drawn up in accordance with Article 31) 
(art. 31), the Commission expressed the unanimous opinion that there had 
been a violation of paragraph 1 read in conjunction with paragraph 3 (d) of 
Article 6 (art. 6-1, art. 6-3-d). The full text of the Commission’s opinion and 
of the concurring opinion contained in the report is reproduced as an annex 
to this judgment∗. 

AS TO THE LAW 

I.   ALLEGED VIOLATION OF ARTICLE 6 (art. 6) 

37.   The essence of Mr Kostovski’s claim was that he had not received a 
fair trial. In this connection he relied mainly on the following provisions of 
Article 6 (art. 6) of the Convention: 

"1. In the determination of ... any criminal charge against him, everyone is entitled 
to a fair and public hearing ... by an independent and impartial tribunal ... 

 ... 

3. Everyone charged with a criminal offence has the following minimum rights: 

 ... 

(d) to examine or have examined witnesses against him and to obtain the attendance 
and examination of witnesses on his behalf under the same conditions as witnesses 
against him; 

 ..." 

The Commission arrived at the conclusion, which was contested by the 
Government, that there had been a breach of paragraph 1, taken together 
with paragraph 3 (d), of Article 6 (art. 6-1, art. 6-3-d). 

38.   The source of the applicant’s allegation was the use as evidence, by 
the Utrecht District Court and the Amsterdam Court of Appeal, of reports of 

                                                 
∗ Note by the Registrar.  For practical reasons this annex will appear only with the printed 
version of the judgment (volume 166 of Series A of the Publications of the Court), but a 
copy of the Commission's report is obtainable from the registry. 
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statements by two anonymous persons. The latter had been heard by the 
police and, in one case, also by the examining magistrate but were not 
themselves heard at either of the trials (see paragraphs 11, 13, 15, 16, 18 and 
19 above). 

39.   It has to be recalled at the outset that the admissibility of evidence is 
primarily a matter for regulation by national law (see the Schenk judgment 
of 12 July 1988, Series A no. 140, p. 29, § 46). Again, as a general rule it is 
for the national courts to assess the evidence before them (see the Barberà, 
Messegué and Jabardo judgment of 6 December 1988, Series A no. 146, p. 
31, § 68). 

In the light of these principles the Court sees its task in the present case 
as being not to express a view as to whether the statements in question were 
correctly admitted and assessed but rather to ascertain whether the 
proceedings considered as a whole, including the way in which evidence 
was taken, were fair (ibid.). 

This being the basic issue, and also because the guarantees in paragraph 
3 of Article 6 (art. 6-3) are specific aspects of the right to a fair trial set forth 
in paragraph 1 (art. 6-1) (see, inter alia, the same judgment, p. 31, § 67), the 
Court will consider the applicant’s complaints from the angle of paragraphs 
3 (d) and 1 taken together (art. 6-3-d, art. 6-1). 

40.   The Court notes that only one of the authors of the statements - 
namely the person whose statements were read out at the trial - was, under 
Netherlands law, regarded as a "witness" (see paragraph 18 above). 
However, in view of the autonomous interpretation to be given to this term 
(see the Bönisch judgment of 6 May 1985, Series A no. 92, p. 15, §§ 31-32), 
both authors should be so regarded for the purposes of Article 6 § 3 (d) (art. 
6-3-d) of the Convention, since the statements of both of them, whether read 
out at the trial or not, were in fact before the court and were taken into 
account by it. 

41.   In principle, all the evidence must be produced in the presence of 
the accused at a public hearing with a view to adversarial argument (see the 
above-mentioned Barberà, Messegué and Jabardo judgment, Series A no. 
146, p. 34, § 78). This does not mean, however, that in order to be used as 
evidence statements of witnesses should always be made at a public hearing 
in court: to use as evidence such statements obtained at the pre-trial stage is 
not in itself inconsistent with paragraphs 3 (d) and 1 of Article 6 (art. 6-3-d, 
art. 6-1) provided the rights of the defence have been respected. 

As a rule, these rights require that an accused should be given an 
adequate and proper opportunity to challenge and question a witness against 
him, either at the time the witness was making his statement or at some later 
stage of the proceedings (see, mutatis mutandis, the Unterpertinger 
judgment of 24 November 1986, Series A no. 110, pp. 14-15, § 31). 

42.   Yet such an opportunity was not afforded to the applicant in the 
present case, although there could be no doubt that he desired to challenge 
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and question the anonymous persons involved. Not only were the latter not 
heard at the trials but also their declarations were taken, whether by the 
police or the examining magistrate, in the absence of Mr Kostovski and his 
counsel (see paragraphs 11, 13, 15 and 16 above). Accordingly, at no stage 
could they be questioned directly by him or on his behalf. 

It is true that the defence was able, before both the Utrecht District Court 
and the Amsterdam Court of Appeal, to question one of the police officers 
and both of the examining magistrates who had taken the declarations (see 
paragraphs 17 and 19 above). It was also able, but as regards only one of the 
anonymous persons, to submit written questions to him/her indirectly 
through the examining magistrate (see paragraph 16 above). However, the 
nature and scope of the questions it could put in either of these ways were 
considerably restricted by reason of the decision that the anonymity of the 
authors of the statements should be preserved (see paragraphs 16, 17 and 19 
above). 

The latter feature of the case compounded the difficulties facing the 
applicant. If the defence is unaware of the identity of the person it seeks to 
question, it may be deprived of the very particulars enabling it to 
demonstrate that he or she is prejudiced, hostile or unreliable. Testimony or 
other declarations inculpating an accused may well be designedly untruthful 
or simply erroneous and the defence will scarcely be able to bring this to 
light if it lacks the information permitting it to test the author’s reliability or 
cast doubt on his credibility.  The dangers inherent in such a situation are 
obvious. 

43.   Furthermore, each of the trial courts was precluded by the absence 
of the said anonymous persons from observing their demeanour under 
questioning and thus forming its own impression of their reliability. The 
courts admittedly heard evidence on the latter point (see paragraphs 17 and 
19 above) and no doubt - as is required by Netherlands law (see paragraph 
32 above) - they observed caution in evaluating the statements in question, 
but this can scarcely be regarded as a proper substitute for direct 
observation. 

It is true that one of the anonymous persons was heard by examining 
magistrates. However, the Court is bound to observe that - in addition to the 
fact that neither the applicant nor his counsel was present at the interviews - 
the examining magistrates themselves were unaware of the person’s identity 
(see paragraphs 15-16 above), a situation which cannot have been without 
implications for the testing of his/her reliability. As for the other anonymous 
person, he was not heard by an examining magistrate at all, but only by the 
police (see paragraphs 11 and 17 above). 

In these circumstances it cannot be said that the handicaps under which 
the defence laboured were counterbalanced by the procedures followed by 
the judicial authorities. 
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44.   The Government stressed the fact that case-law and practice in the 
Netherlands in the matter of anonymous evidence stemmed from an increase 
in the intimidation of witnesses and were based on a balancing of the 
interests of society, the accused and the witnesses. They pointed out that in 
the present case it had been established that the authors of the statements in 
question had good reason to fear reprisals (see paragraph 19 above). 

As on previous occasions (see, for example, the Ciulla judgment of 22 
February 1989, Series A no. 148, p. 18, § 41), the Court does not 
underestimate the importance of the struggle against organised crime. Yet 
the Government’s line of argument, whilst not without force, is not decisive. 

Although the growth in organised crime doubtless demands the 
introduction of appropriate measures, the Government’s submissions appear 
to the Court to lay insufficient weight on what the applicant’s counsel 
described as "the interest of everybody in a civilised society in a 
controllable and fair judicial procedure". The right to a fair administration 
of justice holds so prominent a place in a democratic society (see the 
Delcourt judgment of 17 January 1970, Series A no. 11, p. 15, § 25) that it 
cannot be sacrificed to expediency. The Convention does not preclude 
reliance, at the investigation stage of criminal proceedings, on sources such 
as anonymous informants. However, the subsequent use of anonymous 
statements as sufficient evidence to found a conviction, as in the present 
case, is a different matter. It involved limitations on the rights of the defence 
which were irreconcilable with the guarantees contained in Article 6 (art. 6). 
In fact, the Government accepted that the applicant’s conviction was based 
"to a decisive extent" on the anonymous statements. 

45.   The Court therefore concludes that in the circumstances of the case 
the constraints affecting the rights of the defence were such that Mr 
Kostovski cannot be said to have received a fair trial. There was accordingly 
a violation of paragraph 3 (d), taken together with paragraph 1, of Article 6 
(art. 6-3-d, art. 6-1). 

II.   APPLICATION OF ARTICLE 50 (art. 50) 

46.   Article 50 (art. 50) of the Convention provides: 

"If the Court finds that a decision or a measure taken by a legal authority or any 
other authority of a High Contracting Party is completely or partially in conflict with 
the obligations arising from the ... Convention, and if the internal law of the said Party 
allows only partial reparation to be made for the consequences of this decision or 
measure, the decision of the Court shall, if necessary, afford just satisfaction to the 
injured party." 

The applicant sought under this Article (art. 50) compensation for non-
pecuniary damage. He made no claim in respect of pecuniary damage or of 
costs and expenses and these are not matters which the Court has to 
examine of its own motion (see, amongst various authorities, the Brogan 
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and Others judgment of 29 November 1988, Series A no. 145-B, p. 36, § 
70). 

47.   According to Mr Kostovski, a finding by the Court of a violation in 
his case would mean that he should have been acquitted for lack of 
evidence. On this basis he claimed 150,000 Dutch guilders for the non-
pecuniary damage represented by his unjustified detention. However, he 
also requested the Court to rule that the compensation to be fixed by it need 
not be paid if the Government of the Netherlands arranged with the 
Government of Sweden for the number of days of detention undergone by 
him in the former State as a result of his conviction to be set off against the 
prison sentence he was currently serving in the latter State (see paragraph 21 
above). 

The Delegate of the Commission did not comment on the Article 50 (art. 
50) issue. The Government’s principal plea was that there was not a 
sufficient causal link between the alleged damage and the violation found: it 
was not established that Mr Kostovski would have been acquitted if certain 
of the questions put to the authors of the anonymous statements had not 
been barred or even if their anonymity had not been guaranteed. In the 
alternative, the Government asserted that the sum claimed was much too 
high; should the Court consider an award appropriate, they left its amount to 
the Court’s discretion. 

48.   The Court is unable to accept the Government’s principal plea. The 
applicant’s detention was the direct consequence of the establishment of his 
guilt, which was effected in a manner that did not comply with the 
requirements of Article 6 (art. 6) (see, mutatis mutandis, the above-
mentioned Unterpertinger judgment, Series A no. 110, p. 16, § 35). 

However, the Court has been provided by those appearing before it with 
no information as to whether and, if so, to what extent the internal law of 
the respondent State allows reparation to be made for the consequences of 
the violation found in the present case. It therefore considers that the 
question of the application of Article 50 (art. 50) is not ready for decision 
and must be reserved. 

FOR THESE REASONS, THE COURT 

1. Holds unanimously that there has been a violation of paragraph 3 (d), 
taken together with paragraph 1, of Article 6 (art. 6-3-d, art. 6-1) of the 
Convention; 

 
2. Holds by seventeen votes to one that the question of the application of 

Article 50 (art. 50) is not ready for decision; 
accordingly, 
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(a) reserves the whole of the said question; 
(b) invites the Government and the applicant to submit, within the 
forthcoming three months, their written comments thereon and, in 
particular, to notify the Court of any agreement reached between them; 
(c) reserves the further procedure and delegates to the President of the 
Court power to fix the same if need be. 

 

Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 20 November 1989. 
 

Rolv RYSSDAL 
President 

 
Marc-André EISSEN 
Registrar 
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In the case of A.M. v. Italy, 
The European Court of Human Rights (Second Section), sitting as a 

Chamber composed of: 
 Mr C.L. ROZAKIS, President, 
 Mr M. FISCHBACH, 
 Mr B. CONFORTI, 
 Mr G. BONELLO, 
 Mrs V. STRAZNICKA, 
 Mr P. LORENZEN, 
 Mrs M. TSATSA-NIKOLOVSKA, judges, 
And Mr E. FRIBERGH, Section Registrar, 

Having deliberated in private on 2 December 1999, 
Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 37019/97) against the 
Italian Republic lodged with the European Commission of Human Rights 
(“the Commission”) under former Article 25 of the Convention for the 
Protection of Human Rights and Fundamental Freedoms (“the Convention”) 
by an Italian national, Mr A.M. (“the applicant”), on 19 June 1997. The 
applicant was represented by Mr A. D’Avirro, a lawyer practising in 
Florence, and the Italian Government (“the Government”) were represented 
by their Agent, Mr U. Leanza.  

2.  Relying on Article 6 §§ 1 and 3 (d) of the Convention, the applicant 
complained that he had been denied a fair trial as the defendant in criminal 
proceedings. On 16 April 1998 the Commission (First Chamber) decided to 
give notice of the application to the Government and to invite them to 
submit observations in writing on its admissibility and merits. 

The Government lodged their observations on 17 July 1998 and the 
applicant replied on 7 October 1998. 

3.  Following the entry into force of Protocol No. 11 to the Convention 
on 1 November 1998, and in accordance with Article 5 § 2 thereof, the 
application was examined by the Court. 

4.  In accordance with Rule 52 § 1 of the Rules of Court, the President of 
the Court, Mr L. Wildhaber, assigned the case to the Second Section. The 
Chamber constituted within that Section included ex officio Mr B. Conforti, 
the judge elected in respect of Italy (Article 27 § 2 of the Convention and 
Rule 26 § 1 (a)), and Mr C.L. Rozakis, President of the Section (Rule 26  
§ 1 (a)). The other members designated by the latter to complete the 
Chamber were Mr M. Fischbach, Mr G. Bonello, Mrs V. Strážnická, 
Mr P. Lorenzen and Mrs M. Tsatsa-Nikolovska (Rule 26 § 1 (b)).  
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5.  On 23 February 1999 the Chamber declared the application 
admissible1 and invited the parties to lodge supplementary observations 
regarding the merits of the application. 

The Government filed their supplementary observations on 16 April 
1999 and the applicant replied on 24 May 1999. 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

6.  The applicant, an Italian national, was born in 1942 and lives in 
Florence.  

7.  On an unspecified date, G., a minor, complained to the County 
Department of Public Safety in Seattle (United States) that while on holiday 
in Italy he had been indecently assaulted by the applicant, a caretaker in the 
halls of residence where he had been staying. Consequently, the Florence 
public prosecutor’s office brought criminal proceedings against the applicant 
for sexual assault on a minor and gross indecency in a public place. 

8.  On 16 March 1991 the Florence public prosecutor sent international 
rogatory letters to the Criminal Division of the King County District Court in 
Seattle pursuant to the Treaty for Mutual Assistance in Criminal Proceedings 
between the Government of the Italian Republic and the Government of the 
United States of America (“the Mutual Assistance Treaty”), which had been 
ratified by Law no. 224 of 1984. The aim of the rogatory letters was for 
questions to be put to G., his father (Mr D.) and Miss F., the doctor in whom 
G. had first confided. The public prosecutor set out in detail the questions 
which he considered should be put to the witnesses and the manner in which 
the record of interview should be drafted. He added that no lawyer should be 
present during the interview.  

9.  On 6 November 1991 Mr D. was questioned by a Seattle police officer. 
No lawyer was present at the interview. In essence, he confirmed that his son 
had said that he had been fondled by the applicant. On 26 May 1992 the 
Italian Consulate-General in San Francisco (United States) received the 
record of the interview from the American authorities with two documents 
containing written statements by G.’s mother (Mrs D.) and Mrs N., a child 
psychotherapist who was treating G. for the behavioural disorders he 
presented. In their statements, Mrs N. recited the events that G. had related to 
her and the traumatic effects they had had, while Mrs D. confirmed her 
husband’s version of events. The documents were then translated into Italian 
and sent to the Florence public prosecutor. 

                                                 
1.  Note by the Registry. The Court’s decision is obtainable from the Registry. 
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10.  The applicant was committed for trial before the Florence Criminal 
Court. 

11.  On 25 October 1993 the Florence public prosecutor applied to the 
President of the Criminal Court for permission to summons G., Mr and 
Mrs D. and Mrs N. to appear at a public hearing on 23 November 1993 for 
questioning. The case file does not reveal whether that application was 
granted or whether the witnesses concerned were served with summonses to 
attend. Whatever the position, none of them appeared at the trial before the 
Criminal Court and the examination requested by the public prosecutor did 
not take place. 

12.  On 23 November 1993 two police officers from Florence were 
questioned. They indicated that they had received G.’s complaint from the 
American authorities and gave a description of the hall of residence where the 
applicant had been working at the material time. 

13.  At the request of the public prosecutor and despite opposition by the 
applicant, the Criminal Court ordered that the documents received from the 
United States, in particular the record of the interview with Mr D. and the 
statements of Mrs D. and Mrs N., should be read out. That decision was taken 
pursuant to Article 512 bis of the Code of Criminal Procedure (CCP), which 
provides: “On application by a party and having regard to the other evidence, 
the judge may order that the records of the statements made by a foreign 
national living outside the Italian territory be read out if either that person has 
not been summonsed to appear or, having been so summonsed, has failed to 
appear.” The applicant and the defence witnesses gave evidence that same 
day. 

14.  In a judgment of 19 January 1994, which was deposited with the 
registry on 19 March 1994, the court imposed a two-year suspended sentence 
on the applicant. That decision was taken on the basis of the complaint lodged 
by G. with the Department of Public Safety in Seattle and the statements 
made by Mr and Mrs D. and Mrs N., which the court found to be credible and 
consistent. 

15.  On 26 April 1994 the applicant appealed to the Florence Court of 
Appeal. He argued, inter alia, that the acts performed pursuant to the rogatory 
letters were invalid. In that connection, he noted that G. had never been 
interviewed and that evidence had been taken from Mrs D. and Mrs N. – 
whom the Florence public prosecutor had not sought to interview – without 
authority. Furthermore, they had not been questioned but had merely made 
written statements. As regards Mr D.’s interview, the American police officer 
who had conducted it had been acting without authority, given that the 
international rogatory letters had been sent to the District Court in Seattle. 
Moreover, no lawyer had been present when the interviews and statements 
were obtained and the persons concerned had not been asked to take the oath, 
which showed that the documents did not constitute “testimony”, but merely 
“preliminary investigative acts”. As such, they should not have been used by 
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the Florence Criminal Court as evidence of the accused’s guilt. Lastly, the 
applicant contended that Article 512 bis CCP was not applicable in the instant 
case as that provision referred only to statements made in Italy. 

16.  In a judgment of 17 May 1996, which was deposited with the registry 
on 23 May 1996, the Court of Appeal upheld the judgment of the Criminal 
Court. It observed that by virtue of the locus regit actum principle, acts 
performed under rogatory letters had to be regulated by the law of the foreign 
State to which the Italian authorities had referred, provided that the foreign 
law was not incompatible with Italian public order and in particular “defence 
rights”. In the instant case, the procedure followed by the Seattle authorities 
could not be regarded as having infringed those rights as Article 512 bis CCP 
allowed statements made in Italy or elsewhere by foreign nationals resident 
outside the national territory to be read out. As regards the fact that G. had not 
been questioned, the Court of Appeal considered that it was quite 
understandable that the American police should have wished to prevent the 
minor, who had been affected psychologically by the violence he had 
endured, from suffering any further trauma. 

17.  On 29 June 1996 the applicant appealed to the Court of Cassation. 
Referring to the arguments he had raised before the Court of Appeal, he 
repeated his case that the documents obtained through rogatory letters should 
not have been used to decide his guilt. He also maintained that Article 431  
§ 1 (d) CCP, which requires that a record of acts performed outside the Italian 
territory by rogatory letters be lodged on the judge’s file (fascicolo per il 
dibattimento), was unconstitutional. He considered in particular that that 
provision was incompatible with Articles 3 and 24 of the Italian Constitution, 
which respectively guarantee the equality of all citizens before the law and 
the right to defend oneself at every stage of the proceedings. In that 
connection, he stressed that he had been given no opportunity to question 
Mr D., Mrs D. or Mrs N., whose statements had formed the basis of his 
conviction. 

18.  In a judgment of 17 January 1997, which was deposited with the 
registry on 2 April 1997, the Court of Cassation cited the provisions of 
Article 512 bis CCP, which it held to be applicable in the instant case, and 
declared the issue of constitutionality raised by the applicant irrelevant. 
Finding that the reasons given by the Florence Court of Appeal on all the 
issues in dispute had been cogent and correct, it dismissed the applicant’s 
appeal. 

II.  RELEVANT DOMESTIC LAW 

19.  Under the terms of Article 1 of the Mutual Assistance Treaty, the 
signatory States undertake to afford each other mutual assistance in criminal 
investigations and proceedings. Such assistance includes in particular the 
hearing of witnesses in the territory of the State to which the request is 
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addressed. In that connection, Article 14 of the Mutual Assistance Treaty 
provides notably: 

“A person from whom evidence is sought shall, if necessary, be compelled to appear 
and testify to the same extent as would be required in criminal investigations or 
proceedings in the Requested State. 

Upon request, the Requested State shall specify the date and place of the taking of 
testimony. 

The Requested State shall permit the presence [at the hearing] of an accused, 
counsel for the accused, and persons charged with the enforcement of the criminal 
laws to which the request relates. 

The executing authority shall provide persons permitted to be present [at the 
hearing] the opportunity to question the person whose testimony is sought in 
accordance with the laws of the Requested State. 

The executing authority shall provide persons permitted to be present [at the 
hearing] the opportunity to propose additional questions and other investigative 
measures. 

Testimonial privileges under the laws of the Requesting State shall not apply in the 
execution of a request, but such questions of privilege shall be preserved for the 
Requesting State.” 

THE LAW 

I.  Alleged VIOLATION OF ARTICLE 6 §§ 1 AND 3 (D) OF THE 
CONVENTION  

20.  The applicant complained that the criminal proceedings against him 
had been unfair and that he had not been given an opportunity to examine or 
have examined Mr and Mrs D. and Mrs N. He relied on Article 6 §§ 1 and 
3 (d) of the Convention, the relevant parts of which provide: 

“1.  In the determination of ... any criminal charge against him, everyone is entitled 
to a fair ... hearing ... by [a] tribunal ... 

... 

3.  Everyone charged with a criminal offence has the following minimum rights: 

… 

(d)  to examine or have examined witnesses against him ...” 

21.  The applicant contested the domestic courts’ construction of 
Article 512 bis CCP as meaning that that provision was also applicable to 
statements made outside Italian territory. He further argued that the acts 
performed pursuant to the rogatory letters were invalid, alleged that the only 
items of evidence on which his conviction had been based were the 
statements of Mr and Mrs D. and Mrs N. and maintained that the fact that 
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they had been read out at his trial before the Criminal Court had denied him 
any opportunity to examine his accusers.  

As to the possibility of seeking examination of the witnesses under the 
Mutual Assistance Treaty, the applicant contended that the rogatory letters 
had been issued without his knowledge and that, as a result, he had been 
unable to exercise the rights and liberties afforded by Article 14 of that 
Treaty. 

22.  The Government explained that under the Italian legal system all 
evidence must in principle be given at an adversarial hearing before the 
court having jurisdiction. However, in order to enable that court to establish 
the facts of the case, it was possible in some circumstances and subject to 
compliance with the conditions laid down by law, to use evidence acquired 
during preliminary investigations as a basis for the decision, in particular 
where such evidence could not be “repeated” at trial. Under Article 512 bis 
CCP the court could order that statements made by a foreign national be read 
out provided they did not constitute the only evidence against the accused. 

In the instant case, the applicant – who had raised a number of objections 
aimed at having the statements made in the United States declared 
inadmissible in evidence (inutilizzabili) – had not requested the examination 
of Mr and Mrs D. and Mrs N. in the presence of his lawyers, as permitted by 
Italian law and the provisions of the Mutual Assistance Treaty.   

Furthermore, the Government pointed out that the use of depositions taken 
during the initial investigative phase was not in itself contrary to the 
Convention and that the rights relied upon by a witness in order to avoid 
appearing before the court should not result in the proceedings being halted. 
They accordingly considered that the applicant had had a “fair trial”, 
especially as his conviction had been based on other items of evidence 
gathered by the national authorities.  

23.  As the requirements of Article 6 § 3 are to be seen as particular aspects 
of the right to a fair trial guaranteed by Article 6 § 1, the Court will examine 
the complaints under Article 6 §§ 1 and 3 (d) taken together (see, among 
many other authorities, the Van Mechelen and Others v. the Netherlands 
judgment of 23 April 1997, Reports of Judgments and Decisions 1997-III, 
p. 711, § 49). 

24.  The Court reiterates that the admissibility of evidence is primarily a 
matter for regulation by national law and as a general rule it is for the national 
courts to assess the evidence before them. The Court’s task under the 
Convention is not to give a ruling as to whether statements of witnesses were 
properly admitted as evidence, but rather to ascertain whether the proceedings 
as a whole, including the way in which evidence was taken, were fair (see, 
among other authorities, the Van Mechelen and Others judgment cited above, 
p. 711, § 50, and the Doorson v. the Netherlands judgment of 26 March 1996, 
Reports 1996-II, p. 470, § 67). 
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25.  In addition, all the evidence must normally be produced at a public 
hearing, in the presence of the accused, with a view to adversarial argument. 
There are exceptions to this principle, but they must not infringe the rights of 
the defence; as a general rule, paragraphs 1 and 3 (d) of Article 6 require that 
the defendant be given an adequate and proper opportunity to challenge and 
question a witness against him, either when he makes his statements or at a 
later stage (see the Van Mechelen and Others judgment cited above, p. 711, 
§ 51, and the Lüdi v. Switzerland judgment of 15 June 1992, Series A 
no. 238, p. 21, § 49). In particular, the rights of the defence are restricted to an 
extent that is incompatible with the requirements of Article 6 if the conviction 
is based solely, or in a decisive manner, on the depositions of a witness whom 
the accused has had no opportunity to examine or to have examined either 
during the investigation or at trial (see the Van Mechelen and Others 
judgment cited above, p. 712, § 55; the Saïdi v. France judgment of 
20 September 1993, Series A no. 261-C, pp. 56-57, §§ 43-44; and the 
Unterpertinger v. Austria judgment of 24 November 1986, Series A no. 110, 
pp. 14-15, §§ 31-33). 

26.  The Court notes that in convicting the applicant in the instant case the 
domestic courts relied solely on the statements made in the United States 
before trial and that the applicant was at no stage in the proceedings 
confronted with his accusers. 

27.  As to the fact that the applicant could have requested the examination 
of the witnesses under the Mutual Assistance Treaty, it should be noted that 
in his international rogatory letters of 16 March 1991, the Florence public 
prosecutor informed the American authorities that no lawyer was to be 
allowed to attend the requested examinations. In addition, the Government 
have not produced any court decision showing how the Treaty is applied. 
Accordingly, the Court considers that it has not been established that the 
procedure offered the accessibility and effectiveness required by Article 14 of 
the Mutual Assistance Treaty. 

28.  Under these circumstances, the applicant cannot be regarded as having 
had a proper and adequate opportunity to challenge the witness statements 
that formed the basis of his conviction. He therefore did not have a fair trial 
and there has been a violation of Article 6 § 1 taken together with Article 6 
§ 3 (d).  

II.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

29.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.” 
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A.  Damage 

30.  The applicant said that he had lost his job as a caretaker as a result of 
his conviction. His health had also deteriorated. As a result, he alleged 
pecuniary damage resulting from the violation of the Convention of 
1,022,000,000 Italian lire (ITL). He also sought ITL 300,000,000 for non-
pecuniary damage. 

31.  In the Government’s submission, the applicant had not duly 
established any pecuniary damage. As to non-pecuniary damage, a 
judgment finding a violation of Article 6 would constitute sufficient just 
satisfaction. 

32.  Whilst the Court cannot speculate as to the outcome of the 
proceedings concerned had there been no violation of the Convention, it 
considers that the applicant suffered a loss of real opportunity (see Pélissier 
and Sassi v. France [GC], no. 25444/94, § 80, ECHR 1999-II). It also finds 
that the applicant suffered actual non-pecuniary damage. Having regard to 
the circumstances of the case and ruling on an equitable basis as required by 
Article 41 of the Convention, it decides to award him the sum of ITL 
50,000,000. 

B.  Costs and expenses 

33.  The applicant also sought reimbursement of ITL 4,000,000 for 
sundry costs incurred in the proceedings before the domestic courts and 
ITL 837,900 for costs incurred before the Commission and the Court.  

34.  The Government left the matter to the Court’s discretion. 
35.  The Court observes that on several occasions during the domestic 

proceedings the applicant had submitted that he was entitled to examine the 
prosecution witnesses. It therefore considers that the costs incurred before 
the domestic courts were incurred in order to remedy the violation that has 
been found and that those costs must be reimbursed (see, for a case decided 
differently on the facts, Serre v. France, no. 29718/96, § 29, 29 September 
1999, unreported). It is also appropriate to award him the sum claimed for 
the proceedings before the Commission and the Court. Consequently, the 
Court decides to award the applicant the amount claimed (ITL 4,837,900). 

C.  Default interest 

36.  According to the information available to the Court, the statutory 
rate of interest applicable in Italy at the date of adoption of the present 
judgment is 2.5% per annum. 
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FOR THESE REASONS, THE COURT UNANIMOUSLY 

1. Holds that there has been a violation of Article 6 § 1 taken together with 
Article 6 § 3 (d) of the Convention; 

 
2. Holds 

(a) that the respondent State is to pay the applicant, within three months 
from the date on which the judgment becomes final according to 
Article 44 § 2 of the Convention, 50,000,000 (fifty million) Italian lire 
for damage, and 4,837,900 (four million eight hundred and thirty-seven 
thousand nine hundred) Italian lire for costs and expenses; 
(b) that simple interest at an annual rate of 2.5% shall be payable from 
the expiry of the above-mentioned three months until settlement; 
 

3. Dismisses the remainder of the claim for just satisfaction. 

Done in French, and notified in writing on 14 December 1999, pursuant 
to Rule 77 §§ 2 and 3 of the Rules of Court. 

 
 
 

Erik FRIBERGH Christos ROZAKIS 
Registrar   President 
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En l'affaire Bracci c. Italie, 
La Cour européenne des Droits de l'Homme (troisième section), siégeant 

en une chambre composée de : 
 MM. B.M. ZUPANCIC, président, 
  J. HEDIGAN, 
  L. CAFLISCH, 
  C. BIRSAN, 
  V. ZAGREBELSKY, 
 Mme R. JAEGER, 
 M. E. MYJER, juges, 
et de M. V. BERGER, greffier de section, 

Après en avoir délibéré en chambre du conseil les 2 décembre 2004 et 
22 septembre 2005, 

Rend l'arrêt que voici, adopté à cette dernière date : 

PROCÉDURE 

37.  A l'origine de l'affaire se trouve une requête (no 36822/02) dirigée 
contre la République italienne et dont un ressortissant de cet Etat, 
M. Antonio Bracci (« le requérant »), a saisi la Cour le 13 juillet 1999 en 
vertu de l'article 34 de la Convention de sauvegarde des Droits de l'Homme 
et des Libertés fondamentales (« la Convention »). 

38.  Le requérant est représenté par Me G. Crescentini, avocat à 
Civitavecchia. Le gouvernement italien (« le Gouvernement ») est 
représenté par son agent, M. I.M. Braguglia, et par son coagent, 
M. F. Crisafulli. 

39.  Le requérant alléguait en particulier qu'une procédure pénale menée 
à son encontre n'avait pas été équitable. 

40.  La requête a été attribuée à la troisième section de la Cour (article 52 
§ 1 du règlement). Au sein de celle-ci, la chambre chargée d'examiner 
l'affaire (article 27 § 1 de la Convention) a été constituée conformément à 
l'article 26 § 1 du règlement. 

41.  Par une décision du 2 décembre 2004, la chambre a déclaré la 
requête partiellement recevable. 

42.  Tant le requérant que le Gouvernement ont déposé des observations 
écrites sur le fond de l'affaire (article 59 § 1 du règlement). 

EN FAIT 

I.  LES CIRCONSTANCES DE L'ESPÈCE 
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43.  Le requérant est né en 1958 et est actuellement détenu au pénitencier 
de Viterbe. 

A.  Les investigations préliminaires et la condamnation du requérant 
en première instance 

44.  Le 27 février 1998, Y, une prostituée de nationalité russe, déclara à 
la police de Rome que, le 18 octobre 1997, elle avait été violée et 
dépouillée. 

45.  Le 10 mars 1998, X, une prostituée de nationalité ukrainienne 
déclara à la police de Rome avoir été dépouillée et obligée d'accomplir un 
coït oral sous la menace d'un couteau. La police saisit alors une jupe, sur 
laquelle, selon la version fournie par X, se trouvaient des traces de sperme 
de l'agresseur. 

46.  X et Y reconnurent le requérant en photographie et fournirent une 
description détaillée de son aspect physique. La photographie du requérant 
fut reconnue aussi par une troisième femme, qui avait appelé la police et 
accompagné Y au commissariat. 

47.  Le 11 mars 1998, le requérant fut interpellé par la police alors qu'il 
était en train de commettre un vol à main armée à l'encontre d'une autre 
prostituée. Dans sa tentative de fuite, il blessa deux agents de police et 
essaya à plusieurs reprises de faire sortir de route les voitures de la police 
qui le poursuivaient. Après une échauffourée, le requérant fut enfin arrêté. 

48.  Le 12 mars 1998, le parquet de Rome demanda le placement du 
requérant en détention provisoire. Une audience se tint devant le juge des 
investigations préliminaires (« le GIP ») de Rome le 13 mars 1998. A cette 
occasion, le requérant fut interrogé ; il se déclara innocent. Le GIP valida 
ensuite son arrestation et le plaça en détention provisoire. 

49.  Des poursuites pour tentative d'homicide, résistance à fonctionnaire 
public, port abusif d'arme, viol, coups et blessures, dégradation de la 
propriété d'autrui, séquestration de personne et vol à main armée furent 
entamées contre le requérant. Selon la thèse du parquet, les viols auraient 
été perpétrés à l'encontre de X et Y. 

50.  Le 7 avril 1998, le requérant fut interrogé par un représentant du 
parquet de Rome. A cette occasion, il nomma deux avocats de son choix, 
Mes A et B. Le requérant déclara que la nuit du 9 au 10 mars 1998, lorsque 
X aurait subi les violences dénoncées, il se trouvait chez sa compagne, W. 
Le 11 mai 1998, cette dernière fut interrogée par la police de Rome ; elle ne 
confirma pas la présence du requérant à son domicile à la date en question. 

51.  L'audience préliminaire eut lieu le 2 juin 1998. A cette occasion, le 
requérant demanda à être jugé selon la « procédure abrégée » (giudizio 
abbreviato), une démarche simplifiée selon laquelle le jugement est rendu 
sur la base des actes accomplis par le parquet pendant l'instruction (allo 
stato degli atti) et qui entraîne, en cas de condamnation, la réduction d'un 



 

 105 

tiers de la peine. Le parquet s'opposa à la demande du requérant et le juge 
de l'audience préliminaire (« le GUP ») fut contraint de l'écarter. 

52.  Le requérant fut ensuite renvoyé en jugement devant le tribunal de 
Rome. 

53.  Lors des débats publics, le tribunal releva que X et Y étaient 
devenues introuvables, et, se fondant sur l'article 512 du code de procédure 
pénale (« le CPP »), décida d'utiliser, pour statuer sur le bien-fondé des 
accusations, les déclarations que ces deux personnes avaient faites à la 
police avant le procès. 

54.  Au cours des débats, les agents de police ayant effectué l'arrestation 
du requérant furent interrogés. Le requérant fut également examiné. 

55.  Par un jugement du 2 novembre 1998, le tribunal de Rome 
condamna le requérant à une peine de six ans d'emprisonnement. Il observa 
que sur la base des témoignages des agents de police et des certificats 
médicaux produits, il était établi que le jour de son arrestation le requérant 
était en train de commettre un vol à main armée et que sa conduite 
précédant l'interpellation comprenait les infractions de coups et blessures, 
dégradation des biens d'autrui et résistance à officiers publics. Par ailleurs, 
le requérant possédait sans permis des armes et avait avoué avoir volé la 
voiture qu'il conduisait. En revanche, compte tenu de circonstances, l'action 
du requérant à l'encontre des policiers ne pouvait être qualifiée de tentative 
d'homicide. 

56.  Le tribunal estima que le requérant était également responsable des 
vols et des abus sexuels subis par X et Y. A cet égard, le tribunal se référa à 
la version fournie par les deux victimes à la police, considérée précise et 
crédible. X et Y avaient en outre correctement décrit l'aspect physique du 
requérant et reconnu sans hésitation sa photographie. De plus, un agent de 
police ayant secouru X tout de suite après les faits avait témoigné que cette 
dernière était blessée à la tête et au bras, circonstance par ailleurs confirmée 
par les certificats de l'hôpital. Il fallait également tenir compte du fait que X 
avait indiqué que le requérant l'avait approchée à bord d'une voiture 
similaire à celle que le prévenu conduisait le jour de son arrestation, et qu'à 
l'intérieur de celle-ci la police avait trouvé et saisi un couteau. Enfin, lors 
des débats, il n'avait été produit aucun élément susceptible de démentir les 
affirmations de X et Y ou d'amener à croire que ces deux femmes auraient 
pu avoir un intérêt quelconque à accuser le requérant. 

57.  Le tribunal relaxa le requérant pour l'infraction de séquestration de 
personne, estimant que la conduite de l'intéressé ne renfermait pas tous les 
éléments objectifs et subjectifs de ce délit. 

58.  Le tribunal estima enfin que l'opposition du parquet à la demande du 
requérant d'adopter la procédure abrégée était injustifiée. Faisant application 
des principes dégagés par la Cour constitutionnelle dans son arrêt no 81 de 
1991, il décida de réduire d'un tiers la peine infligée au requérant. Devant la 
Cour, le requérant a affirmé que, contrairement à ce qui ressort du jugement 
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du tribunal de Rome, il n'a jamais demandé l'adoption de la procédure 
abrégée. 

B.  Les procédures d'appel et de cassation 

59.  Le requérant interjeta appel contre le jugement du tribunal de Rome, 
contestant la crédibilité de X et Y. Il observa en outre avoir toujours nié la 
version des faits fournie par X et considéra que le seul moyen pour en 
vérifier la véracité était d'examiner l'ADN du sperme trouvé sur la jupe 
saisie par la police. Le requérant demanda donc à être relaxé des chefs 
d'accusation concernant l'agression prétendument subie par X ou bien de 
rouvrir l'instruction pour procéder au test ADN. 

60.  Par un arrêt du 16 novembre 1999, la cour d'appel de Rome confirma 
le jugement de première instance. Elle observa que le requérant n'avait pas 
contesté l'utilisation des procès-verbaux des déclarations de X et Y, se 
bornant à soulever des doutes quant à leur crédibilité. Cependant, aucun 
élément ne permettait de revenir sur les conclusions du tribunal de Rome. 

61.  La cour d'appel rappela également que de nombreux et graves 
indices pesaient à la charge du requérant et estima que ceux-ci étaient 
suffisants pour établir la culpabilité du prévenu. Dans ces circonstances, il 
ne s'imposait pas de procéder au test ADN sollicité par la défense. En effet, 
il appartenait au juge d'apprécier, dans chaque cas d'espèce, l'utilité d'un tel 
moyen de preuve. 

62.  Le requérant se pourvut en cassation. Dans un mémoire du 
3 février 2000, qu'il rédigea personnellement, le requérant attira l'attention 
de la Cour de cassation sur le fait qu'aucun test ADN n'avait été pratiqué et 
qu'il n'avait pas pu interroger les victimes présumées des infractions. A cet 
égard, il observa que, s'agissant de personnes de nationalité étrangère 
pratiquant la prostitution, il était tout à fait prévisible que X et Y seraient 
devenues introuvables. Le parquet aurait donc dû demander de les interroger 
au cours d'une audience fixée avant les débats (incidente probatorio). Le 
requérant demanda enfin l'application des principes du procès équitable, tels 
qu'établis par l'article 111 de la Constitution. Il rappela qu'aux termes de 
cette disposition, la culpabilité de l'accusé ne pouvait pas être prouvée sur la 
base de déclarations faites par une personne qui s'était toujours librement et 
volontairement soustraite à une audition par l'accusé ou son défenseur. 

63.  Par un arrêt du 5 décembre 2000, la Cour de cassation débouta le 
requérant de son pourvoi. Elle observa que le requérant avait rédigé, 
personnellement et de façon difficilement lisible, les moyens à l'appui de ses 
doléances et qu'il contestait, pour l'essentiel, l'évaluation des preuves à sa 
charge. Cependant, la cour d'appel avait motivé de façon logique et correcte 
tous les points controversés. 

C.  Le recours en révision du requérant 
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64.  Le 22 novembre 2001, le requérant demanda la révision de son 
procès. Il souligna avoir été condamné sur la base des déclarations de 
personnes qu'il n'avait jamais eu l'opportunité d'interroger et rappela que les 
autorités avaient refusé d'accomplir la seule vérification qui aurait pu 
exclure sa culpabilité, à savoir le test ADN. Le requérant demanda 
également la convocation de Mme M., un témoin qui aurait pu déclarer avoir 
été en sa compagnie au moment de l'agression à X. 

65.  Par une ordonnance du 5 mars 2002, la cour d'appel de Pérouse 
déclara le recours du requérant irrecevable pour défaut manifeste de 
fondement. 

66.  Le requérant se pourvut en cassation. 
67.  Par un arrêt du 5 février 2003, la Cour de cassation débouta le 

requérant de son pourvoi. Elle observa que le test ADN n'était pas une 
« preuve nouvelle », s'agissant, au contraire, d'un élément évalué – et estimé 
non pertinent – par les juges du fond. Quant à la demande de convoquer 
Mme M., le requérant avait omis de produire une déclaration écrite de ce 
témoin, et n'avait indiqué ni les raisons pour lesquelles son audition n'avait 
pas été demandée devant les juges du fond, ni les éléments pouvant amener 
à l'estimer crédible.  

II.  LE DROIT INTERNE PERTINENT 

68.  L'article 512 du CPP se lit ainsi : 

« Le juge, à la demande des parties, ordonne la lecture des actes accomplis par la 
police judiciaire, par le parquet et par le juge dans le cadre de l'audience préliminaire 
lorsque, pour des faits ou circonstances imprévisibles, leur réitération est devenue 
impossible. » 

69.  En 1999, le Parlement a décidé d'insérer le principe du procès 
équitable dans la Constitution elle-même (voir la loi constitutionnelle no 2 
du 23 novembre 1999). L'article 111 de la Constitution, dans sa nouvelle 
formulation et dans ses parties pertinentes, se lit ainsi : 

«  (...) Dans le cadre du procès pénal, la loi garantit que la personne accusée d'une 
infraction (...) a la faculté, devant le juge, d'interroger ou de faire interroger toute 
personne formulant des déclarations à charge (...). La culpabilité de l'accusé ne peut 
pas être prouvée sur la base de déclarations faites par une personne qui s'est toujours 
librement et volontairement soustraite à une audition par l'accusé ou son défenseur. La 
loi réglemente les cas où un examen contradictoire des moyens de preuve n'a pas lieu, 
avec le consentement de l'accusé ou en raison d'une impossibilité objective dûment 
prouvée ou encore en raison d'un comportement illicite dûment prouvé. » 

70.  Dans ses parties pertinentes, l'article 603 §§ 1 et 2 du CPP se lit 
ainsi : 

« 1.  Lorsqu'une partie, dans ses moyens d'appel (...) a demandé une nouvelle 
production de preuves déjà produites au cours des débats de première instance ou la 
production de nouvelles preuves, le juge, s'il estime ne pas être en condition de 
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trancher [l'affaire] sur la base du dossier (se ritiene di non essere in grado di decidere 
allo stato degli atti), ordonne la réouverture de l'instruction. 

2.  Si les nouvelles preuves sont survenues ou [ont été] découvertes après le procès 
de première instance, le juge ordonne la réouverture de l'instruction dans les limites 
prévues à l'article 495 § 1 [exclusion des preuves interdites par la loi, manifestement 
superflues ou sans intérêt pour la procédure]. » 

EN DROIT 

I.  SUR L'EXCEPTION PRÉLIMINAIRE DU GOUVERNEMENT 

71.  Dans ses observations complémentaires sur le bien-fondé de la 
requête, présentées le 15 février 2005, le Gouvernement observe pour la 
première fois qu'en demandant l'adoption de la procédure abrégée, le 
requérant a renoncé, en contrepartie à une réduction de peine, à un examen 
contradictoire des moyens de preuve à charge, ainsi qu'à l'introduction de 
nouvelles preuves à décharge. Il est vrai que cette demande a initialement 
été écartée à cause de l'opposition du parquet ; cependant, le tribunal de 
Rome a estimé ladite opposition injustifiée et a réduit d'un tiers la peine 
infligée au requérant. Ainsi, ce dernier a été placé dans la même situation 
dans laquelle il se serait trouvé si sa demande d'adoption de la procédure 
abrégée avait été accueillie. Selon le Gouvernement, le requérant a été jugé 
selon les voies ordinaires, mais son procès se serait « reconverti » en 
procédure abrégée au moment du prononcé du jugement du tribunal de 
Rome. Le Gouvernement en déduit que le requérant, qui a bénéficié des 
avantages de la procédure abrégée, ne saurait se plaindre de l'impossibilité 
d'exercer les droits procéduraux qui sont exclus du fait de l'adoption de cette 
procédure. 

72.  Dans la mesure où les observations présentées par le Gouvernement 
sur ce point s'apparentent à une exception préliminaire tirée du défaut de la 
qualité de victime, la Cour rappelle qu'aux termes de l'article 55 de son 
règlement, si la Partie contractante défenderesse entend soulever une 
exception d'irrecevabilité, elle doit le faire dans les observations écrites ou 
orales sur la recevabilité de la requête présentées par elle (K. et T. 
c. Finlande [GC], no 25702/94, § 145, CEDH 2001-VII, et N.C. c. Italie 
[GC], no 24952/94, § 44, CEDH 2002-X). Or, dans ses observations écrites 
sur la recevabilité, le Gouvernement n'a pas soutenu que la demande du 
requérant d'adoption de la procédure abrégée s'analysait en une renonciation 
à un examen contradictoire des moyens de preuve. Par ailleurs, la Cour ne 
saurait déceler aucune circonstance exceptionnelle susceptible d'exonérer le 
Gouvernement de l'obligation de soulever ses exceptions préliminaires 
avant l'adoption de la décision de la Cour sur la recevabilité de la requête du 
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2 décembre 2004 (Prokopovich c. Russie, no 58255/00, § 29, 18 novembre 
2004). 

73.  Par conséquent, à ce stade de la procédure le Gouvernement est 
forclos à formuler une exception préliminaire portant sur le défaut de la 
qualité de victime (voir, mutatis mutandis, Mascolo c. Italie, no 68792/01, 
§ 46, 16 décembre 2004). Il s'ensuit que l'exception préliminaire du 
Gouvernement doit être rejetée. 

II.  SUR LA VIOLATION ALLÉGUÉE DE L'ARTICLE 6 DE LA 
CONVENTION 

74.  Le requérant considère que la procédure pénale menée à son 
encontre n'a pas été équitable. Il invoque l'article 6 §§ 1, 2 et 3 de la 
Convention, qui, dans ses parties pertinentes, se lit comme suit : 

« 1.  Toute personne a droit à ce que sa cause soit entendue équitablement (...) par 
un tribunal indépendant et impartial (...) qui décidera (...) du bien-fondé de toute 
accusation en matière pénale dirigée contre elle. (...) 

2.  Toute personne accusée d'une infraction est présumée innocente jusqu'à ce que sa 
culpabilité ait été légalement établie. 

3.  Tout accusé a droit notamment à : 

(...) 

d)  interroger ou faire interroger les témoins à charge et obtenir la convocation et 
l'interrogation des témoins à décharge dans les mêmes conditions que les témoins à 
charge ; 

(...). » 

A.  Arguments des parties 

1.  Le requérant 

75.  Le requérant allègue qu'il ressort des décisions des juridictions 
nationales que les juges l'ayant condamné n'étaient pas indépendants et 
impartiaux, et que sa culpabilité n'a pas été établie « légalement », mais sur 
la base d'hypothèses et indices. Le requérant affirme en outre qu'au cours de 
la procédure judiciaire le concernant, plusieurs erreurs ont été commises par 
les tribunaux internes, qui n'auraient ni correctement établi les faits, ni 
respecté les garanties procédurales offertes par les dispositions nationales 
pertinentes. Le requérant se plaint en particulier de ne pas avoir été examiné 
par le GIP, de ne pas avoir pu interroger X et Y, ainsi que du fait qu'aucun 
test ADN n'a été effectué pour établir à qui appartenait le sperme trouvé sur 
la jupe de X. Le requérant conteste enfin la qualité de l'assistance juridique 
fournie en première instance par Me A, l'un des avocats de son choix. 
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76.  Le requérant souligne qu'en première instance le test ADN avait été 
sollicité par le parquet et la défense avait donné son accord. Toutefois, le 
président du tribunal aurait déclaré la clôture de l'instruction sans expliquer 
pourquoi on ne procédait pas au test en question, qui aurait pourtant pu 
fournir la preuve certaine et irréfutable de l'innocence de l'accusé. 

77.  Le requérant considère que l'utilisation des déclarations de X et Y a 
été contraire au droit national, et que l'impossibilité d'obtenir la présence de 
ces témoins aux débats était tout à fait prévisible. Quant aux déclarations 
des agents de police, elles ne contiendraient pas d'éléments suffisants pour 
établir la culpabilité de l'accusé par rapport aux épisodes de viol et vol à 
main armée. Il en irait de même pour ce qui est des déclarations de X et Y, 
qui seraient peu précises et contradictoires. 

2.  Le Gouvernement 

78.  Le Gouvernement allègue que dans certaines circonstances, il est 
légitime de refuser d'interroger un témoin qui est disponible. A plus forte 
raison, on ne saurait interdire l'utilisation des déclarations d'un témoin dont 
la présence aux débats ne peut pas être obtenue pour des raisons objectives. 
Ceci serait confirmé par la jurisprudence de la Cour, qui, dans l'affaire 
Ferrantelli et Santangelo c. Italie (voir arrêt du 7 août 1996, Recueil des 
arrêts et décisions 1996-III), a conclu à la non-violation de l'article 6 de la 
Convention en relation à la production des procès-verbaux des 
interrogatoires d'un témoin décédé. De plus, l'utilisation de déclarations que 
l'accusé n'a jamais eu la possibilité de contester directement serait une 
pratique normale dans tout les cas de « purge » de contumace, un système 
adopté par des nombreux Etats. 

79.  En l'espèce, l'impossibilité de repérer X et Y constituait une 
anomalie, et était donc une circonstance imprévisible non imputable à l'Etat. 
Le fait que ces deux personnes étaient en situation irrégulière et que l'une 
d'entre elles avait été invitée à quitter l'Italie ne changerait rien à cette 
conclusion. 

80.  La production et l'utilisation des procès-verbaux des dépositions 
faites par X et Y à la police avaient une base légale en droit national, à 
savoir l'article 512 du CPP. Cette disposition introduit une dérogation à la 
règle générale selon laquelle tout témoignage doit être fait au cours des 
débats. Elle se justifierait par l'exigence d'établir les faits à la lumière des 
actes accomplis pendant l'instruction et ne pouvant plus été répétés pour 
cause de force majeure. 

81.  De l'avis du Gouvernement, l'article 512 du CPP garantit un juste 
équilibre entre la protection des droits de la défense et l'exigence de 
sauvegarder les preuves légitimement formées. En conclure autrement 
équivaudrait à accepter que l'efficacité de la lutte contre la criminalité puisse 
être conditionnée par le décès, la maladie ou la disparition d'un témoin. Par 
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ailleurs, la liberté de mouvement d'un témoin ou d'une victime ne saurait 
être limitée pour assurer la présence de cette personne aux débats. 

82.  Le Gouvernement attire l'attention de la Cour sur la motivation du 
jugement du 2 novembre 1998, où le tribunal de Rome a estimé que les 
déclarations des deux victimes étaient précises et corroborées par de 
nombreux éléments, tels que les affirmations des agents de police, les 
certificats médicaux produits par le parquet et la circonstance qu'un couteau 
avait été trouvé à l'intérieur de la voiture conduite par le requérant. De plus, 
X et Y avaient décrit avec précision les traits du visage du requérant et 
reconnu sa photographie, et aux débats publics aucune élément susceptible 
de mettre en doute leur version n'a été produit. X et Y ne connaissaient pas 
le requérant, n'avaient aucune raison d'inimitié à son encontre et avaient 
fourni sa description avant son arrestation. Aussi une troisième femme avait 
reconnu le requérant et sa version, comme celles de X et Y, coïncidait avec 
les témoignages des agents de police. Par ailleurs, dix jours après la 
première plainte et au lendemain de la deuxième, le requérant a été surpris 
en flagrant délit alors qu'il essayait de commettre, aux dépenses d'une autre 
prostituée de la même zone, une agression entièrement semblable à celles 
dont X et Y l'accusaient. La conduite du requérant au moment de son 
arrestation aurait confirmé sa culpabilité au-delà de tout doute raisonnable. 
Enfin, la description de la voiture utilisée pour commettre les infractions 
correspondait à celle volée par le requérant et l'alibi déclaré par ce dernier a 
été démenti par W. 

83.  A la lumière de ce qui précède, le Gouvernement considère que la 
condamnation du requérant ne s'est pas basée exclusivement sur les 
déclarations des victimes. A cet égard, il affirme que la Cour n'a pas pour 
tâche de se livrer à sa propre évaluation du poids respectif des divers 
éléments de preuve appréciés par les juges nationaux. Dès lors, elle ne 
saurait spéculer sur celle qui aurait été la décision de ces derniers s'ils 
n'avaient pas utilisé – ou, plutôt, s'ils avaient moins utilisé – les déclarations 
de X et Y. 

84.  Au demeurant, le Gouvernement relève que le requérant a bénéficié 
d'importantes garanties procédurales, ayant eu la possibilité d'interroger les 
agents de police, d'éclaircir les circonstances de la reconnaissance de sa 
photographie, d'examiner les procès-verbaux des déclarations des victimes 
et d'en contester le contenu. De plus, l'intéressé a pu présenter les preuves à 
décharge qu'il a estimées utiles pour sa défense, parmi lesquelles un alibi 
qui par la suite n'a pas été confirmé.       

B.  Appréciation de la Cour 

85.  Etant donné que les exigences du paragraphe 3 représentent des 
aspects particuliers du droit à un procès équitable garanti par le 
paragraphe 1 de l'article 6, la Cour examinera les doléances du requérant 
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sous l'angle de ces deux textes combinés (voir, parmi beaucoup d'autres, 
Van Geyseghem c. Belgique [GC], no 26103/95, CEDH 1999-I, § 27). 

86.  Elle rappelle de surcroît qu'elle a pour tâche, aux termes de 
l'article 19 de la Convention, d'assurer le respect des engagements résultant 
de la Convention pour les Etats contractants. Il ne lui appartient pas, en 
particulier, de connaître des erreurs de fait ou de droit prétendument 
commises par une juridiction interne, sauf si et dans la mesure où elles 
pourraient avoir porté atteinte aux droits et libertés sauvegardés par la 
Convention. Si l'article 6 garantit le droit à un procès équitable, il ne 
réglemente pas pour autant l'admissibilité des preuves en tant que telle, 
matière qui relève au premier chef du droit interne (Schenk c. Suisse, arrêt 
du 12 juillet 1988, série A no 140, p. 29, §§ 45-46). 

87.  La Cour n'est donc pas compétente pour se prononcer sur le point de 
savoir si des dépositions de témoins ont été à bon droit admises comme 
preuves ou encore sur la culpabilité du requérant (voir, parmi beaucoup 
d'autres, Lucà c. Italie, no 33354/96, § 38, CEDH 2001-II, et Khan 
c. Royaume-Uni, no 35394/97, § 34, CEDH 2000-V). La mission confiée à 
la Cour par la Convention consiste uniquement à rechercher si la procédure 
considérée dans son ensemble, y compris le mode de présentation des 
moyens de preuve, a revêtu un caractère équitable et si les droits de la 
défense ont été respectés (De Lorenzo c. Italie (déc.), no 69264/01, 
12 février 2004). Il ne lui incombe donc pas d'établir si les affirmations des 
témoins à charge étaient crédibles et suffisantes pour prononcer une 
condamnation, ou encore si en droit italien le GIP était contraint d'interroger 
le requérant. A ce dernier égard, il suffit de noter qu'au cours de la 
procédure judiciaire l'intéressé a eu d'amples occasions de présenter sa 
version des faits devant les juridictions du fond. 

88.  La Cour observe également que les craintes du requérant d'un 
manque d'indépendance et d'impartialité des juges nationaux se fondent 
uniquement sur le contenu des décisions judiciaires prononcées à son 
encontre. Elles ne sauraient dès lors passer pour objectivement justifiées. 
Dans la mesure où le requérant se plaint de la qualité de l'assistance 
juridique fournie par Me A, avocat de son choix, ses allégations sont 
dirigées contre un particulier. De plus, il n'a pas été démontré que la carence 
de l'avocat apparaissait manifeste ou que les autorités nationales en avaient 
été informées (Rainer c. Italie (déc.), no 4784/03, 20 janvier 2005, et, a 
contrario, Daud c. Portugal, arrêt du 21 avril 1998, Recueil des arrêts et 
décisions 1998-II, pp. 749-751, §§ 38-43), et le requérant a de toute manière 
bénéficié aussi de l'assistance d'un autre conseil, Me B. 

89.  Il reste à établir si les droits de la défense ont été enfreints par 
l'impossibilité d'interroger ou faire interroger X et Y aux débats et par le 
refus d'ordonner un test ADN sur le sperme trouvé sur la jupe de X. 

1.  L'impossibilité d'interroger ou faire interroger X et Y 
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90.  La Cour rappelle que les éléments de preuve doivent en principe être 
produits devant l'accusé en audience publique, en vue d'un débat 
contradictoire. Ce principe ne va pas sans exceptions, mais on ne peut les 
accepter que sous réserve des droits de la défense ; en règle générale, les 
paragraphes 1 et 3 d) de l'article 6 commandent d'accorder à l'accusé une 
occasion adéquate et suffisante de contester un témoignage à charge et d'en 
interroger l'auteur, au moment de la déposition ou plus tard (Lüdi c. Suisse, 
arrêt du 15 juin 1992, série A no 238, p. 21, § 49, et Van Mechelen et autres 
c. Pays-Bas, arrêt du 23 avril 1997, Recueil 1997-III, p. 711, § 51). 

91.  En effet, comme la Cour l'a précisé à plusieurs reprises (voir, entre 
autres, Isgrò c. Italie, arrêt du 19 février 1991, série A no 194-A, p. 12, § 34, 
et Lüdi précité, p. 21, § 47), dans certaines circonstances il peut s'avérer 
nécessaire, pour les autorités judiciaires, d'avoir recours à des dépositions 
remontant à la phase de l'instruction préparatoire. Si l'accusé a eu une 
occasion adéquate et suffisante de contester pareilles dépositions, au moment 
où elles sont faites ou plus tard, leur utilisation ne se heurte pas en soi à 
l'article 6 §§ 1 et 3 d). Il s'ensuit, cependant, que les droits de la défense sont 
restreints de manière incompatible avec les garanties de l'article 6 lorsqu'une 
condamnation se fonde, uniquement ou dans une mesure déterminante, sur 
des dépositions faites par une personne que l'accusé n'a pu interroger ou faire 
interroger ni au stade de l'instruction ni pendant les débats (Lucà précité, § 40, 
A.M. c. Italie, no 37019/97, § 25, CEDH 1999-IX, et Saïdi c. France, arrêt 
du 20 septembre 1993, série A no 261-C, pp. 56-57, §§ 43-44). 

92.  En l'espèce, le requérant a été condamné, entre autres, pour deux 
épisodes distinctes de vol et abus sexuel, infractions commises, 
respectivement, à l'encontre de X et Y. Ces deux témoins ne se sont pas 
présentées aux débats, et, en application de l'article 512 du CPP, les 
déclarations qu'elles avaient faites à la police ont été lues et utilisées pour 
décider du bien-fondé des chefs d'accusation. Par conséquent, la défense n'a 
eu, à aucun stade de la procédure, la possibilité de l'interroger ou faire 
interroger les personnes qui accusaient le requérant par rapport aux deux 
épisodes incriminés. 

93.  La Cour relève qu'en ce qui concerne l'agression subie par X, les 
déclarations de la victime ne constituaient point le seul élément de preuve 
sur lequel les juges du fond ont appuyé la condamnation du requérant (voir, 
mutatis mutandis et parmi beaucoup d'autres, Raniolo c. Italie (déc.), 
no 62676/00, 21 mars 2002, Sangiorgi c. Italie (déc.), no 70981/01, 
5 septembre 2002, Sofri et autres c. Italie (déc.), no 37235/97, CEDH 2003-
VIII, De Lorenzo, décision précitée, et Chifari c. Italie (déc.), no 36037/02, 
13 mai 2004). S'y ajoutèrent, en effet, le témoignage d'un policier ayant 
secouru la victime, la similitude entre la voiture décrite par X et celle 
conduite par le requérant et la saisie d'un couteau à l'intérieur de cette 
dernière. Lus en conjonction avec les affirmations de X, ces éléments ont 
amené le tribunal de Rome à estimer que le requérant était coupable des 
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faits qui lui étaient reprochés (paragraphe 20 ci-dessus ; voir, mutatis 
mutandis, Jerinò c. Italie (déc.), no 27549/02, 7 juin 2005). 

94.  Dans ces conditions, la Cour ne saurait conclure que l'impossibilité 
d'interroger X a porté atteinte aux droits de la défense au point d'enfreindre 
les paragraphes 1 et 3 d) de l'article 6 (voir, mutatis mutandis et parmi 
beaucoup d'autres, Artner c. Autriche, arrêt du 28 août 1992, série A 
no 242-A, pp. 10-11, §§ 22-24, et P.M. c. Italie (déc.), no 43625/98, 
8 mars 2001). 

95.  Il en va autrement en ce qui concerne les infractions commises à 
l'encontre de Y, par rapport auxquelles, pour conclure à la condamnation du 
requérant, les juridictions nationales se sont fondées exclusivement sur les 
déclarations faites par la victime avant le procès. 

96.  Dans ces conditions, on ne saurait conclure que le requérant a 
bénéficié d'une occasion adéquate et suffisante de contester les déclarations 
sur lesquelles sa condamnation pour l'agression contre Y s'est fondée (voir, 
mutatis mutandis, Lucà précité, §§ 43-45, A.M. c. Italie précité, §§ 26-28, et 
P.S. c. Allemagne, no 33900/96, §§ 30-32, 20 décembre 2001). Le fait que le 
droit national prévoit que, face à l'impossibilité de réitérer un acte accompli 
au cours des investigations préliminaires, les déclarations formulées avant 
les débats peuvent être lues et utilisées par le juge (paragraphe 32 ci-dessus), 
ne saurait priver l'inculpé du droit, que l'article 6 § 3 d) lui reconnaît, 
d'examiner ou de faire examiner de manière contradictoire tout élément de 
preuve substantiel à sa charge. 

97.  Pour le chef d'accusation concernant les infractions commises contre 
Y, le requérant n'a donc pas bénéficié d'un procès équitable ; dès lors, il y a 
eu violation de l'article 6 §§ 1 et 3 d) de la Convention. 

2.  Le refus d'ordonner un test ADN 

98.  Le requérant se plaint enfin du refus d'ordonner la production d'une 
preuve à décharge, à savoir un test ADN sur les traces de sperme trouvées 
sur la jupe de X. Il allègue que le test en question aurait pu démontrer que le 
sperme n'était pas le sien et qu'une autre personne avait agressé X. 
Cependant, la cour d'appel de Rome a estimé que cet acte d'instruction était 
sans intérêt pour la procédure (paragraphe 25 ci-dessus), et a fondé son 
opinion sur des arguments ponctuels et logiques. 

99.  En particulier, comme la Cour vient de le noter plus haut 
(paragraphe 57 ci-dessus), la condamnation du requérant pour le vol et 
l'abus sexuel perpétrés à l'encontre de X était fondée sur la version de la 
victime, corroborée par de nombreux et graves indices (voir, mutatis 
mutandis, Korellis c. Cypre (déc), no 60804/00, 3 décembre 2002). Par 
ailleurs, le tribunal de Rome avait eu l'occasion de souligner que rien ne 
permettait de croire que X avait un intérêt quelconque à fabriquer des 
fausses accusations contre le requérant (paragraphe 20 ci-dessus). 
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100.  Enfin, il convient d'observer que le requérant n'a pas demandé 
l'accomplissement du test ADN en première instance, se bornant à solliciter 
cette preuve dans ses moyens d'appel. Cependant en droit italien lors de la 
procédure de deuxième instance la production de nouvelles preuves revêt un 
caractère exceptionnel, devant être ordonnée seulement si le juge estime ne 
pas être en mesure de trancher sur la base du dossier (paragraphe 34 ci-
dessus ; voir Crescente c. Italie (déc.), no 16565/02, 7 décembre 2004, et, 
mutatis mutandis, Pisano c. Italie, no 36732/97, § 22, 27 juillet 2000). Or, 
pour les raisons indiquées ci-dessus, cette condition ne semblait pas remplie 
en l'espèce. 

101.  On peut regretter qu'un test ADN n'ait pas été accompli car ses 
résultats auraient pu soit confirmer la version de la victime, soit fournir au 
requérant des éléments substantiels pour entamer la crédibilité de cette 
version (voir, mutatis mutandis, Sofri et autres c. Italie (déc.), no 37235/97, 
CEDH 2003-VIII). Néanmoins, la Cour ne saurait conclure à l'existence, en 
l'espèce, de circonstances spéciales de nature à la convaincre que le refus 
d'accomplir l'acte d'instruction indiqué par le requérant était incompatible 
avec l'article 6 (voir, mutatis mutandis, Araniti c. Italie (déc.), no 48629/99, 
15 mars 2001, Raniolo précitée, no 62676/00, 21 mars 2002, et Sangiorgi 
précitée). 

3. Conclusion 

102.  Au vue de ce qui précède, la Cour conclut qu'il y a eu violation de 
l'article 6 §§ 1 et 3 d) de la Convention en raison de l'impossibilité 
d'interroger le témoin à charge Y, et qu'il n'y a pas eu violation de cette 
disposition quant aux autres doléances soulevées par le requérant. 

III.  SUR L'APPLICATION DE L'ARTICLE 41 DE LA CONVENTION 

103.  Aux termes de l'article 41 de la Convention, 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et 
si le droit interne de la Haute Partie contractante ne permet d'effacer 
qu'imparfaitement les conséquences de cette violation, la Cour accorde à la partie 
lésée, s'il y a lieu, une satisfaction équitable. » 

104.  Le requérant demande à être mis en mesure de démonter son 
innocence, notamment par moyen d'un test ADN. A cette fin, il prie la Cour 
à mettre en place tous les moyens dont elle dispose pour pousser l'Etat 
italien à rouvrir son procès. Dans l'hypothèse malchanceuse où la jupe de X 
aurait été détruite et le test ADN deviendrait impossible, le requérant 
demande que la grâce lui soit octroyée. 

105.  Le requérant allègue avoir subi un préjudice moral important. Il 
estime avoir été condamné injustement pour des infractions graves, ce qui 
l'empêche d'obtenir des réductions de peine, des autorisations de sortie ou 
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des mesures alternatives à la détention. Ceci l'a plongé dans un état de 
détresse physique et psychique, débouchant sur des tentatives de suicide. De 
plus, ses vicissitudes judiciaires ont provoqué l'éloignement de sa fille. Le 
requérant n'avance aucune proposition chiffrée et s'en remet à la sagesse de 
la Cour. 

106.  Le Gouvernement observe que le requérant a été condamné pour 
plusieurs infractions, dont une partie n'était pas liée aux déclarations de X et 
Y, s'agissant au contraire de conduites constatées de visu par les agents de la 
police. Dans ces conditions, « il ne saurait (...) être question de la 
réouverture du procès, par ailleurs impossible en droit italien, du moins en 
l'état actuel de la législation ». 

107.  La Cour rappelle qu'elle sera en mesure d'octroyer des sommes au 
titre de la satisfaction équitable prévue par l'article 41 lorsque la perte ou les 
dommages réclamés ont été causés par la violation constatée, l'Etat n'étant 
par contre pas censé verser des sommes pour les dommages qui ne lui sont 
pas imputables (Perote Pellon c. Espagne, no 45238/99, § 57, 
25 juillet 2002). 

108.  En l'espèce, la Cour a constaté une violation de l'article 6 de la 
Convention uniquement en raison de l'impossibilité, pour le requérant, 
d'interroger le témoin à charge Y. Cette constatation n'implique pas 
nécessairement que la condamnation du requérant ait été mal fondée (voir, 
mutatis mutandis, Hauschildt c. Danemark, arrêt du 24 mai 1989, série A 
no 154, p. 24, § 57, et Cianetti c. Italie, no 55634/00, § 50, 22 avril 2004), 
d'autant plus que les autres griefs du requérant ont été écartés et que les 
déclarations de Y n'ont été déterminantes que pour établir la réalité de l'un 
des épisodes reprochés au requérant. 

109.  De plus, la Cour ne saurait spéculer sur le résultat auquel la 
procédure litigieuse aurait abouti si elle avait été conforme à l'article 6 §§ 1 
et 3 d) de la Convention (Lucà précité, § 48). Dès lors, elle ne saurait 
déceler aucun lien de causalité direct entre la violation constatée dans le 
présent arrêt et le préjudice allégué par le requérant du fait de son 
incarcération et des répercussions négatives que ses vicissitudes judiciaires 
ont eues sur son état de santé et sur sa vie familiale. 

110.  La Cour estime que, dans les circonstances de l'espèce, le constat 
de violation constitue en soi une satisfaction équitable suffisante (Craxi 
c. Italie, no 34896/97, § 112, 5 décembre 2005). 

111.  Lorsque la Cour conclut que la condamnation d'un requérant a été 
prononcée au terme d'une procédure qui n'était pas équitable, elle estime 
qu'en principe le redressement le plus approprié serait de faire rejuger 
l'intéressé en temps utile et dans le respect des exigences de l'article 6 (voir, 
mutatis mutandis, Somogyi c. Italie, no 67972/01, § 86, 18 mai 2004, et 
Gençel c. Turquie, no 53431/99, § 27, 23 octobre 2003). 
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B.  Frais et dépens 

112.  Le requérant n'a pas demandé le remboursement des frais et 
dépenses encourus au niveau interne et pour la procédure européenne. 

113.  Par conséquent, la Cour décide de n'octroyer aucune somme à ce 
titre (Craxi c. Italie (no 2), no 25337/94, § 92, 17 juillet 2003). 

C.  Intérêts moratoires 

114.  La Cour juge approprié de baser le taux des intérêts moratoires sur 
le taux d'intérêt de la facilité de prêt marginal de la Banque centrale 
européenne majoré de trois points de pourcentage. 

PAR CES MOTIFS, LA COUR, À l'UNANIMITÉ, 

1.  Rejette l'exception préliminaire du Gouvernement ; 
 
2.  Dit qu'il y a eu violation de l'article 6 §§ 1 et 3 d) de la Convention en 

raison de l'impossibilité, pour le requérant, d'interroger le témoin à 
charge Y ; 

 
3.  Dit qu'il n'y a pas eu violation de l'article 6 §§ 1 et 3 d) de la Convention 

quant aux autres griefs soulevés par le requérant ; 
 
4.  Dit que le constat d'une violation fournit en soi une satisfaction équitable 

suffisante pour le dommage moral subi par le requérant ; 
 

5.  Rejette la demande de satisfaction équitable pour le surplus. 

Fait en français, puis communiqué par écrit le 13 octobre 2005 en 
application de l'article 77 §§ 2 et 3 du règlement. 
 Vincent BERGER Boštjan M. ZUPANCIC 
 Greffier Président 
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In the case of I.H. and Others v. Austria, 
The European Court of Human Rights (First Section), sitting as a 

Chamber composed of: 
 Mr C.L. ROZAKIS, President, 
 Mr P. LORENZEN, 
 Mrs N. VAJIC, 
 Mrs S. BOTOUCHAROVA, 
 Mr A. KOVLER, 
 Mrs E. STEINER, 
 Mr K. HAJIYEV, judges, 
and Mr S. NIELSEN, Section Registrar, 

Having deliberated in private on 30 March 2006, 
Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

115.  The case originated in an application (no. 42780/98) against the 
Republic of Austria lodged with the European Commission of Human 
Rights (“the Commission”) under former Article 25 of the Convention for 
the Protection of Human Rights and Fundamental Freedoms (“the 
Convention”) by I.H., Me.H, R.H. and Mu.H. Austrian nationals, (“the 
applicants”), on 23 July 1998. 

116.  The applicants were represented by Mr W.L. Weh, a lawyer 
practising in Bregenz (Austria). The Austrian Government (“the 
Government”) were represented by their Agent, Ambassador F. 
Trauttmansdorff, Head of the International Law Department at the Federal 
Ministry for Foreign Affairs. 

117.  The applicants alleged, in particular, that the re-qualification of the 
offence by the trial court from rape under section 201 § 2 of the Penal Code 
to rape under section 201 § 1 prevented them from exercising their defence 
rights properly. 

118.  The application was transmitted to the Court on 1 November 1998, 
when Protocol No. 11 to the Convention came into force (Article 5 § 2 of 
Protocol No. 11). 

119.  The application was allocated to the Third Section of the Court 
(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that 
would consider the case (Article 27 § 1 of the Convention) was constituted 
as provided in Rule 26 § 1. 

120.  By a decision of 23 October 2001 the Court declared the 
application partly inadmissible and decided to give notice to the respondent 
government of the remainder of the application. 

121.  On 1 November 2001 the Court changed the composition of its 
Sections (Rule 25 § 1). This case was assigned to the newly composed First 
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Section (Rule 52 § 1). Within that Section, the Chamber that would consider 
the case (Article 27 § 1 of the Convention) was constituted as provided in 
Rule 26 § 1. 

122.  By a decision of 6 May 2003 the Court declared the remainder of 
the application partly admissible. 

123.  On 1 November 2004 the Court changed the composition of its 
Sections (Rule 25 § 1), but this case remained with the First Section. 

124.  The applicants, but not the Government filed observations on the 
merits (Rule 59 § 1). 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

125.  The applicants, four in all, are Austrian nationals of Turkish origin, 
born in 1978, 1959, 1959 and 1961 respectively, and are living in Lustenau 
(Austria). The second applicant is the first applicant’s father, the third 
applicant his mother and the fourth applicant his uncle. On 21 March 1997 
the Feldkirch Public Prosecutor filed a bill of indictment against the 
applicants charging them with rape under section 201 § 2 of the Penal Code, 
coercion and deprivation of liberty. The public prosecutor stated that since 
September 1995 the first applicant had been the fiancé of F.D. Their future 
marriage had been arranged by their respective fathers. After the death of 
F.D.’s father in May 1996, F.D. considered herself no longer bound by the 
promise of betrothal given by her father. She told this to the first applicant 
and his parents who, however, refused to accept her change of mind. 

126.  Ever since the death of F.D.’s father the second applicant regularly 
brought F.D. by car to her place of work and drove her home again after 
work. On 22 July 1996, around 5.00 a.m., the second applicant, 
accompanied by the first and third applicant, picked up F.D. and brought her 
to the home of the fourth applicant. The second applicant told her that she 
was going to have sexual intercourse with the first applicant. He also told 
her that if she resisted she would be held by the second and fourth 
applicants and that the third applicant would force her legs apart. She was 
accompanied to the bedroom. The first applicant attempted to have sexual 
intercourse with her, but this attempt failed because of F.D.’s resistance. 
Thereupon, the first applicant requested the third applicant to help him. The 
third applicant tied F.D.’s hands with adhesive tape and stuck a strip of 
adhesive tape over her mouth. She then held F.D.s arms while the first 
applicant had intercourse with F.D. Thereafter, F.D. was constrained to 
spend the rest of the day with the first applicant in the house. 

127.  The second and third applicants phoned her mother and told her 
that F.D. had been kidnapped by them and that she should not contact the 
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police, otherwise F.D. would be killed. Nevertheless, F.D.’s mother 
informed the police about the incident. Around 8.00 p.m. F.D. was allowed 
to phone her mother. Soon afterwards police officers arrived at the house 
and arrested all four applicants. 

128.  On 23 May 1997 the applicants’ trial was held before the Feldkirch 
Regional Court. The applicants, assisted by counsel, Mr. Weh, maintained 
their innocence and claimed that F.D. had accompanied them voluntarily in 
order to become closer acquainted with the first applicant’s uncle and that, 
on this occasion, she had had sexual intercourse with the first applicant of 
her own free will. No violence whatsoever had been used against her. The 
court heard the applicants and several witnesses, including the victim, her 
mother and a doctor who had examined the victim at the hospital. F.D. 
repeated to the court the statements she made to the police and the 
investigating judge, but added that her family and the applicants’ family had 
meanwhile settled the matter and that she had received a payment of 
50,000 ATS from the applicants’ family. 

129.  On the same day the Regional Court convicted the applicants of 
rape under section 201 § 1 of the Penal Code and of deprivation of liberty. 
The first and second applicants were also convicted of aggravated coercion. 
The first applicant was sentenced to one year’s imprisonment, the second 
applicant to two years, the third applicant to twenty months and the fourth 
applicant to eighteen months of imprisonment. In its judgment, the court 
described the course of the events in the same terms as in the bill of 
indictment. 

130.  As regards the classification of the offence in law, the court found 
that from the facts established it was apparent that F.D. had been exposed to 
and had been threatened with acts of serious violence. It therefore had to 
convict the applicants of rape under Section 201 § 1 of the Penal Code. 

131.  On 24 July 1997 the applicants filed pleas of nullity (Nichtigkeits-
beschwerde) and appeals against sentence (Berufung). The applicants 
complained, inter alia, that their conviction for rape had gone beyond the 
terms of the indictment (Anklageüberschreitung) as they were convicted of 
rape under section 201 § 1 of the Penal Code while the bill of indictment 
had charged them with rape under section 201 § 2 of the Penal Code. In the 
applicants’ submission, if the Regional Court had been of the opinion that 
the public prosecutor’s indictment had not corresponded to all the elements 
of the case it should have given the public prosecutor the opportunity to 
amend the indictment. This would at the same time have given the 
applicants the opportunity to react to the amendment and to dispute the 
existence of any aggravating circumstances. 

132.  On 2 December 1997 the Supreme Court rejected the applicants’ 
appeal under section 285d § 1 of the Code of Criminal Procedure without 
holding a hearing. As regards the complaint that the judgment had exceeded 
the terms of the indictment with respect to the charge of rape, the Supreme 
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Court found that a ground of nullity could only be made out if the applicants 
had been found guilty of an offence which had not been the subject matter 
of the indictment. The subject matter of an indictment was a specific act or 
event which, in the eyes of the public prosecutor, had brought about a 
punishable result. If, on the basis of the evidence taken, the event which 
formed the basis of the indictment had, in certain details, occurred in a 
manner different from that assumed by the prosecution, the court had to 
apply the correct law to the established facts even if the result was that the 
legal qualification then applied differed from the one made by the public 
prosecutor. 

It was only where the taking of evidence showed a course of events 
which was entirely different from the events described in the indictment 
such that it could no longer be considered covered by the terms of the 
indictment, that a conviction would pre-suppose the prior amendment of the 
indictment. In the present case, the act with which the applicants were 
charged was identical to the established facts as set out in the judgment. The 
trial court had merely come to a different legal qualification on the facts. 
However, this did not exceed the terms of the indictment 
(Anklageüberschreitung). Moreover, the different legal qualification given 
to the offence was not in breach of the Convention. It was the main purpose 
of Article 6 § 3 (d) of the Convention to achieve equality of arms between 
the prosecution and the defence. However, it could not be considered that a 
legal qualification in the judgment which differed from the one in the 
indictment infringed this or any other provision of the Convention. The 
Supreme Court remitted the applicants’ appeal against sentence to the 
Innsbruck Court of Appeal. 

133.  On 11 February 1998 the Court of Appeal dismissed the applicants’ 
appeal and confirmed the sentences fixed by the Regional Court. 

II.  RELEVANT DOMESTIC LAW 

134.  Section 201 of the Penal Code (Strafgesetzbuch) reads as follows: 

 “1. Anyone who compels another person, by use of serious violence or threats of 
immediate serious danger to life or limb, to have sexual intercourse or to perform a 
sexual act which amounts to sexual intercourse shall be punished by imprisonment of 
one to ten years. Rendering unconscious also qualifies as use of serious violence. 

2. Anyone who, except for the case under paragraph 1, compels another person, by 
use of violence, deprivation of liberty or threats of danger to life or limb, to have 
sexual intercourse or to perform a sexual act which amounts to sexual intercourse shall 
be punished by imprisonment of six months to five years. 

3. If the violence resulted in serious bodily harm to the victim, or if the victim has 
endured great pain for a prolonged period or has been particularly humiliated, the 
perpetrator of the offence shall be punished by imprisonment of five to fifteen years in 
the case of paragraph 1 and by imprisonment of one to ten years in the case of 
paragraph 2. If the violence resulted in the death of the victim the perpetrator of the 



 I.H. and Others v. AUSTRIA JUDGMENT 128 

 128 

offence shall be punished by imprisonment of ten to twenty years in the case of 
paragraph 1 and by imprisonment of five to fifteen years in the case of paragraph 2.” 

135.  Under the Code of Criminal Procedure the remedies against a 
judgment by a chamber of a Regional Court are, on the one hand, a plea of 
nullity (Nichtigkeitsbeschwerde) and, on the other, an appeal against 
sentence (Berufung). A plea of nullity has to be addressed to the Supreme 
Court while an appeal against sentence has to be addressed to the Court of 
Appeal. Section 281 enumerates exhaustively the various grounds for 
nullity which can be invoked in a plea of nullity. They comprise such 
elements as participation of an excluded judge (S. 281 § 1 (1)), lack of 
proper assistance by a defence counsel (S. 281 § 1 (1a)) or breach of a 
provision of the Code of Criminal Procedure for which the sanction of 
nullity is expressly provided for (S. 281 § 1 (3). Moreover, it is a ground for 
nullity if, due to incorrect interpretation, an inapplicable legal provision has 
been applied to the act underlying a judgment (s. 281 § 1 (10)). In a plea of 
nullity the assessment of evidence by the Regional Court cannot be 
challenged unless in the judgment the assessment of evidence is not set out, 
or if it is unclear, illogic, or in contradiction to the case file (S. 281 § 1 (5) 
and (5a). 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTION 

136.  The applicants complained that the re-qualification of the offence 
by the trial court from rape under section 201 § 2 of the Penal Code to rape 
under section 201 § 1 without any prior change to the indictment prevented 
them from exercising their defence rights properly. 

137.  Article 6 of the Convention in its relevant parts provides: 

“1.  In the determination ... of any criminal charge against him, everyone is entitled 
to a fair ... hearing ... by an independent and impartial tribunal established by law. ... 

3.  Everyone charged with a criminal offence has the following minimum rights: 

(a)  to be informed promptly, in a language which he understands and in detail, of 
the nature and cause of the accusation against him; 

(b)  to have adequate time and facilities for the preparation of his defence; ...” 

138.  The Government submitted that it flows from the “principle of 
prosecution” which governs criminal procedures in Austria that the 
prosecution must bring a charge by filing a bill of indictment. Under the 
relevant law the subject matters of an indictment are essentially elements of 
fact. Although a bill of indictment must also include the legal definition of 
the offence the accused is charged with, the courts are not bound by the 
legal qualification given by the prosecution. Criminal courts cannot convict 
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an accused of an offence which was neither included in the bill of 
indictment itself nor to which the indictment was extended in the course of 
the trial, but this limitation only relates to the events which form the basis of 
the charges, not to the legal qualification. 

139.  In the present case the trial court had based its finding of guilt on 
established facts which were described in exactly the same manner as in the 
bill of indictment. Thus, the trial court did not go beyond the terms of the 
indictment, but merely found that the requirements of the offence of rape 
under Section 201 § 1 of the Criminal Code - instead of Section 201 § 2 - 
were fulfilled by the incriminated act. Since the trial court, in doing so, did 
not rely on any additional element, the applicants could not have been 
hindered in preparing their defence. The applicants, who had been assisted 
by counsel throughout the proceedings, must have been well aware of the 
possibility that the trial court might adopt a different legal qualification than 
the prosecution as regards the element of violence involved. 

140.  Moreover already the court of first instance convicted the 
applicants of the offence under Section 201 § 1 of the Criminal Code. 
Instead of merely arguing in their pleas of nullity that the Regional Court 
had exceeded the bill of indictment, the applicants could have explained 
why they believed that the established facts ought to be subsumed under 
Section 201 § 2 of the Criminal Code. This would have enabled the 
Supreme Court to deal with the matter and decide on the merits. The 
applicants had sufficient time at their disposal to bring such arguments. 

141.  The applicants submitted that the possibility of a conviction under 
Section 201 § 1 of the Criminal Code was neither raised by the public 
prosecutor at any stage of the trial nor were the applicants warned of this 
possibility by the presiding judge and invited to comment thereon. The 
modification of the offence was therefore a complete surprise for them. 
Without any warning the Regional Court convicted the applicant of an 
offence which carried the double maximum penalty than the offence 
contained in the bill of indictment. 

142.  In the applicants’ view it could not be decisive whether there was 
the theoretical possibility of a different qualification of the offence by the 
prosecution and the trial court which the defence should have anticipated. 
Rather, the concrete situation in the criminal proceedings at issue and the 
conduct of all parties involved should be taken into account. If an 
experienced public prosecutor submitted a precise bill of indictment and the 
possibility of an extension of the indictment was not even alluded to at the 
trial the defence should not be compelled to take into account alternative 
possibilities. 

143.  The applicants also refuted the Government’s argument that in the 
proceedings on the plea of nullity shortcomings of the first instance 
proceedings could have been remedied, as the Supreme Court had only a 
very limited possibility of review of the first instance proceedings. 
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144.  The Court recalls that the provisions of paragraph 3 (a) of Article 6 
point to the need for special attention to be paid to the notification of the 
“accusation” to the defendant. Particulars of the offence play a crucial role 
in the criminal process, in that it is from the moment of their service that the 
suspect is formally put on written notice of the factual and legal basis of the 
charges against him (Kamasinski v. Austria judgment of 19 December 1989, 
Series A no. 168, pp. 36-37, § 79). Article 6 § 3 (a) of the Convention 
affords the defendant the right to be informed not only of the “cause” of the 
accusation, that is to say the acts he is alleged to have committed and on 
which the accusation is based, but also the legal characterisation given to 
those acts. That information should be detailed (Pélissier and Sassi 
v. France [GC], no. 25444/94, § 51, ECHR 1999-II; Dallos v. Hungary, 
no. 29082/95, § 47, 1 March 2001; Lakatos v. Hungary (dec.), 
no. 43659/98, 20 September 2001). 

145.  The scope of the above provision must be assessed in the light of 
the more general right to a fair hearing guaranteed by Article 6 § 1 of the 
Convention. In criminal matters the provision of full, detailed information 
concerning the charges against a defendant, and consequently the legal 
characterisation that the court might adopt in the matter, is an essential 
prerequisite for ensuring that the proceedings are fair. In this respect it is to 
be observed that Article 6 § 3 (a) does not impose any special formal 
requirement as to the manner in which the accused is to be informed of the 
nature and cause of the accusation against him. The Court further recalls 
that sub-paragraphs (a) and (b) of Article 6 § 3 are connected and that the 
right to be informed of the nature and the cause of the accusation must be 
considered in the light of the accused’s right to prepare his defence 
(Pélissier and Sassi v. France, op. cit., §§ 52-54, Lakatos v. Hungary (dec.), 
loc. cit.). 

146.  In the instant case, it does not appear that the applicants were at any 
stage of the trial made aware that they risked conviction under 
section 201 § 1 of the Penal Code. This is accepted by the Government. 
They submitted, however, that the applicant, assisted by counsel should 
have been aware of the possibility that the trial court might change the legal 
qualification of the offence even without informing the parties beforehand 
of such a possibility. Accordingly the applicant’s counsel, who was an 
experienced defence lawyer, could have anticipated this situation and 
prepared the defence accordingly. 

147.  The Court is not persuaded by this argument. It must be 
remembered that read as a whole, Article 6 of the Convention guarantees 
the right of an accused to participate effectively in a criminal trial. In 
general this includes not only the right to be present, but also the right to 
receive legal assistance, if necessary, and to follow the proceedings 
effectively. Such rights are implicit in the very notion of an adversarial 
procedure (Stanford v. the United Kingdom judgment of 23 February 1994, 



 I.H. and Others v. AUSTRIA JUDGMENT 128 

 128 

Series A no. 282-A, pp. 10–11, § 26; Lagerblom v. Sweden, no. 26891/95, 
14 January 2003, § 49). 

148.  Thus, in order that the right to defence be exercised in an effective 
manner, the defence must have at its disposal full, detailed information 
concerning the charges made, including the legal characterisation that the 
court might adopt in the matter. This information must either be given 
before the trial in the bill of indictment or at least in the course of the trial 
by other means such as formal or implicit extension of the charges. Mere 
reference to the abstract possibility that a court might arrive at a different 
conclusion than the prosecution as regards the qualification of an offence is 
clearly not sufficient. 

35.  The Government argued further that at the stage of the plea of nullity 
the applicants, who at that time were aware of the changed qualification, 
could have submitted arguments why, on the basis of the established facts, 
another qualification was indicated. Instead, they merely argued that the 
Regional Court had exceeded the bill of indictment. This is disputed by the 
applicants who pointed at the limited scope of review afforded to the 
Supreme Court. 

36.  The Court is not persuaded by that argument either. It is true that in 
previous cases the Court, when assessing the fairness of criminal 
proceedings as a whole, accepted that a re-qualification of an offence did 
not impair the rights of the defence when the accused, in review 
proceedings, had sufficient opportunity to defend themselves (see 
Dallos v. Hungary, cited above, § 47-53; Sipavičius v. Lithuania, 
no. 49093/99, § 30, 21 February 2002). However, this was only the case if 
in the review or appeal proceedings the accused was entitled to contest the 
conviction in respect of all relevant legal and factual aspects before the 
appeal court (see Dallos v. Hungary, cited above, § 50; 
Sipavičius v. Lithuania, cited above, § 31; Balette v. Belgium (dec.), 
no. 48193/99, 24 June 2004). 

37.  The Court notes that the scope of the Supreme Court’s jurisdiction 
does not extend to the examination of questions of fact in plea of nullity 
proceedings as it has to base its decision essentially on the facts established 
by the court of first instance. Furthermore, the assessment of evidence by a 
lower court cannot normally be challenged. Having regard to this limited 
scope of review the Court cannot find that this possibility was sufficient for 
giving the applicants a real opportunity to argue their case. It is not for the 
Court to assess the merits of the defence the applicants could have relied on, 
had they had an opportunity to make submissions on the charges as re-
qualified in the judgment, and, whether or not their defence would have 
embraced questions of fact excluded from the scope of review of the 
Supreme Court. However, given the importance the right to an effective 
defence has for ensuring that proceedings are fair, it is indispensable that a 
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full guarantee for the exercise of that right at one level of jurisdiction at 
least is guaranteed. 

38.  The Court accordingly considers that in using the right which it 
unquestionably had to re-qualify facts over which it properly had 
jurisdiction, the Regional Court should have afforded the applicants the 
possibility of exercising their defence rights on that issue in a practical and 
effective manner and in good time. In the absence of a real opportunity to 
cure this defect at a later stage in the proceedings, the applicants have been 
hindered in the effective exercise of their rights of defence. 

39.  Accordingly, there has been a breach of Article 6 § 3 (a) and (b) of 
the Convention, taken together with paragraph 1 of that Article, which 
provides for a fair trial. 

II.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

40.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.” 

A.  Damage 

41.  The applicants claimed a lump sum of EUR 103,500 as non-
pecuniary damages. They submit that if they would have been convicted of 
the offence under Section 201 § 2 of the Penal Code - the one with which 
they had been charged in the indictment - they would have been sentenced 
to much lighter sentences and, in all likeliness, to suspended terms of 
imprisonment. Since Section 201 § 1 of the Penal Code was applied, they 
had received higher and unconditional sentences, which the first, second and 
third applicant have already served. 

42.  The Government contested the claims. Even if the applicants were 
convicted under Section 201 § 2 of the Penal Code it was by no means 
likely that a suspended term of imprisonment would have been imposed. On 
the one hand, the range of punishment under Section 201 § 2 goes up to five 
years of imprisonment and, on the other hand, general preventive 
considerations, which the Regional Court actually made in its judgment of 
23 May 1997, could have prevented the court from fixing a term of 
imprisonment suspended on probation. Moreover, the applicants did not 
specify how they have calculated the amount requested. 

43.  The Court notes that in the present case an award of just satisfaction 
can only be based on the fact that the applicants did not have the benefit of 
the guarantees of Article 6. Whilst the Court cannot speculate as to the 
outcome of the trial had the position been otherwise, the Court considers 
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that the finding of a violation constitutes in itself sufficient just satisfaction 
for any non-pecuniary damage sustained by the applicants. 

B.  Costs and expenses 

44.  The applicants sought a total of EUR 18,417.50 (including turnover 
tax) for costs and expenses. This amount included costs for the plea of 
nullity proceedings before the Supreme Court in the amount of 
EUR 3,387.37 (including turnover tax) and EUR 13,084.88 (including 
turnover tax) for the Convention proceedings. 

45.  The Government submitted that the costs claimed were excessive 
and in part unjustified. 

46.  As regards the domestic proceedings before the Supreme Court, the 
Court observes that in their plea of nullity the applicants, besides the 
complaint in respect of which a breach of the Convention was found, had 
raised several other issues which related to complaints not submitted to the 
Court or which have been declared inadmissible. The Court therefore finds 
that these costs were only in part incurred in an attempt to prevent or redress 
the violation fund and, accordingly, reimbursement of only a part of these 
costs can be granted. It considers it reasonable to award the applicants 
EUR 1,500 under this head plus any tax that may be chargeable on that 
amount. 

47.  In respect of the costs incurred in the Strasbourg proceedings, the 
Court observes that the applicants, who were represented by counsel, did 
not have the benefit of legal aid and that they were only partly successful 
with their application. It considers it reasonable to award them EUR 6,500 
under this head plus any tax that may be chargeable on that amount. 

C.  Default interest 

48.  The Court considers it appropriate that the default interest should be 
based on the marginal lending rate of the European Central Bank, to which 
should be added three percentage points. 

FOR THESE REASONS, THE COURT 

1.  Holds, unanimously, that there has been a violation of Article 6 of the 
Convention; 

 
2.  Holds, unanimously, that the finding of a violation constitutes in itself 

sufficient just satisfaction for any non-pecuniary damage sustained by 
the applicants; 
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3.  Holds, by four votes to three, 
(a)  that the respondent State is to pay the applicants, within three 
months from the date on which the judgment becomes final according to 
Article 44 § 2 of the Convention, EUR 8,000 (eight thousand euros) in 
respect of costs and expenses plus any tax that may be chargeable on the 
above amounts; 
(b)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amounts at a 
rate equal to the marginal lending rate of the European Central Bank 
during the default period plus three percentage points; 

 
4.  Dismisses, unanimously, the remainder of the applicants’ claim for just 

satisfaction. 

Done in English, and notified in writing on 20 April 2006, pursuant to 
Rule 77 §§ 2 and 3 of the Rules of Court. 
 Søren NIELSEN Christos ROZAKIS 
 Registrar President 
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In the case of Sannino v. Italy, 
The European Court of Human Rights (Third Section), sitting as a 

Chamber composed of: 
 Mr B.M. ZUPANCIC, President, 
 Mr J. HEDIGAN, 
 Mr L. CAFLISCH, 
 Mrs M. TSATSA-NIKOLOVSKA, 
 Mr V. ZAGREBELSKY, 
 Mrs A. GYULUMYAN, 
 Mr DAVID THOR BJÖRGVINSSON, judges, 
and Mr V. BERGER, Section Registrar, 

Having deliberated in private on 30 March 2006, 
Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

149.  The case originated in an application (no. 30961/03) against the 
Italian Republic lodged with the Court under Article 34 of the Convention 
for the Protection of Human Rights and Fundamental Freedoms (“the 
Convention”) by an Italian national, Mr Giuseppe Sannino (“the applicant”), 
on 19 September 2003. 

150.  The applicant was represented by Mrs A.G. Lana and Mr A. 
Saccucci, lawyers practising in Rome. The Italian Government (“the 
Government”) were represented by their Agent, Mr I.M. Braguglia, and 
their deputy co-Agent, Mr N. Lettieri. 

151.  On 24 February 2005 the Court (Third Section) declared the 
application partly inadmissible and decided to give notice to the 
Government of the complaints based on the alleged unfairness of the 
criminal proceedings and the alleged lack of a right to an appeal. Under the 
provisions of Article 29 § 3, it decided to examine the merits of the 
application at the same time as its admissibility. 

                                       
                                   THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

152.  The applicant was born in 1950 and lives in Casoria. 

A.  The criminal proceedings brought against the applicant 

153.  On 12 December 1992 the applicant and two others, all of whom 
were charged with fraudulent bankruptcy, were committed for trial in the 
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Naples District Court. After numerous adjournments on account of failure to 
serve proper notice or lawyers' strikes, a hearing was held on 23 September 
1997. At the hearing the lawyer retained by Mr Sannino produced a list of 
witnesses he wanted summoned to appear in court. They were mainly 
people who would say that the applicant had been less directly involved in 
the management of X, a commercial company, after February 1989. The 
president of the court granted the request. 

154.  At a hearing on 18 November 1997 Mr Sannino was represented by 
a different lawyer of his choosing, Mr G., whom he had retained on 
13 September 1996. Mr G. produced the list of witnesses again. The court 
again granted leave for the persons named in the list to be summoned. A 
number of witnesses were examined on 3 November 1998 in the presence of 
the applicant and Mr G. 

155.  In a note filed with the registry of the Naples District Court on 
18 January 1999 Mr G. announced that he was withdrawing from the case. 
He said that the applicant had been informed accordingly by registered letter 
sent on 18 January 1999. On 19 January 1999 the court assigned the 
applicant a defence lawyer, Mr B. 

156.  On 25 January 1999 Mr B. was informed of the date of the next 
hearing (17 February 1999). The note he received did not, however, mention 
that he had been officially assigned to represent Mr Sannino. No notification 
was sent to Mr Sannino. 

157.  Mr B. did not appear at the hearing on 17 February 1999, but the 
applicant did. The court ordered Mr B. to be replaced by another official 
defence lawyer, Mr M., and adjourned the case to 16 March 1999. 

158.  On that date Mr B. again failed to appear, but the applicant was 
present. The court ordered Mr B. to be replaced by another official defence 
lawyer, Mr A. One of the witnesses called by the prosecution was examined 
by the prosecution's representative and cross-examined by the lawyer of one 
of the applicant's co-defendants. The court adjourned the proceedings to 
5 May 1999 and ordered the other witnesses to be summoned. 

159.  On that date Mr B. again failed to appear, but the applicant was 
present. The court ordered Mr B. to be replaced by another official defence 
lawyer, Mr O. Mr Sannino made a number of spontaneous statements. A 
witness called by the prosecution was examined. Having regard to the 
absence of two other prosecution witnesses, the court adjourned its 
examination of the case to 16 June 1999. The hearing was not held on that 
date and the proceedings were adjourned on account of the European 
parliamentary elections. 

160.  Further hearings were held on 2 November and 17 December 1999 
and on 18 January and 29 March 2000, to which the witnesses on the 
applicant's list were not summoned. Mr B., who had still not appeared, was 
replaced by a different court-appointed defence lawyer each time. 
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161.  The record of the hearing on 2 November 1999 records that the 
applicant was present, which the applicant himself denies. He states that he 
attended his trial for the last time on 5 May 1999 and that after the 
adjournment of 16 June 1999 he was not notified of the date of the next 
hearing (2 November 1999). A notice of hearing had in fact been issued to a 
person who did not have authorisation (persona non abilitata) to receive 
notices. The Government produced a note (relata di notifica) before the 
Court, drawn up by a court bailiff, according to which notice of the hearing 
of 2 November 1999 had been served personally on 23 July 1999 on a 
person identifying himself as Giuseppe Sannino. The applicant maintains 
that the signature appearing on the note is not his and that on 23 July 1999 
he was not at home, but at Monteprandone Hotel in San Benedetto del 
Tronto, as had been proved by his lawyer in the appeals lodged after his 
conviction. Furthermore, he alleges, the indication that the notice of hearing 
was served on him personally was added by the court bailiff more than five 
years after the material time, “at the request of the office of the co-Agent at 
the Permanent Delegation of Italy”. 

162.  A final hearing was held on 12 April 2000. Neither the applicant 
nor Mr B appeared. Mr B. was replaced by a court-appointed lawyer. 
Witnesses were examined. 

163.  In a judgment of 12 April 2000, the text of which was deposited 
with the court registry on 19 April 2000, the Naples District Court 
sentenced the applicant to two years' imprisonment. 

164.  The applicant was not officially informed that the judgment against 
him had been deposited with the registry. He submits that, not having been 
aware of the conviction, he was unable to avail himself of his right to appeal 
within the statutory thirty-day period. 

165.  He claims that he did not learn of his conviction – which had 
become final on 29 May 2000 – until 11 May 2001, when he asked for a 
copy of his criminal record. 

B.  The applicant's appeals against his conviction 

166.  The applicant also learnt that Mr B. had been appointed to represent 
him, whereupon he contacted him. 

167.  Through Mr B. the applicant lodged an application on 15 
November 2001 for leave to appeal out of time. He claims that the notice of 
the date of the hearing of 2 November 1999 was void on the ground that the 
court bailiff's report did not refer to the standing of the person on whom it 
had been served. Moreover, Mr B.'s appointment was – he alleges – 
unlawful because his name did not appear on the list of official defence 
lawyers. In any event Mr B. had never been informed of his appointment. In 
the applicant's submission, the time-period for lodging an appeal had 
therefore never started running. 
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168.  At the same time, still through Mr B., the applicant appealed 
against the judgment of 12 April 2000. He sought an acquittal on the merits 
and requested the investigation to be reopened for the purpose of hearing 
evidence from the witnesses indicated in the defence's list. 

169.  In an order of 8 March 2002 the Naples District Court dismissed 
the application for leave to appeal out of time. It observed that the applicant 
referred to matters regarding the conduct of the trial at first instance that 
should have been raised prior to the date on which the judgment of 12 April 
2000 had become final. Leave to appeal out of time was granted only where 
the convicted person proved that he had been prevented by a case of force 
majeure from taking certain steps within the statutory time-limit, and not 
where he alleged procedural defects. In those conditions it was not 
necessary to ascertain whether the facts of which the applicant complained 
were genuine. 

170.  On 29 March 2002 the applicant lodged an appeal on points of law. 
He alleged that the Naples District Court had wrongly construed the 
relevant provisions of domestic law, namely, Articles 175 and 670 of the 
Code of Criminal Procedure (“the CCP” – see under “Relevant domestic 
law” below). He stated that, through no fault of his own, he had not been 
aware of the judgment. 

171.  In a judgment of 4 March 2003, the text of which was deposited 
with the registry on 26 March 2003, the Court of Cassation declared the 
appeal inadmissible. It observed that the applicant was complaining of flaws 
in the appointment of his court-appointed defence counsel and the service of 
the notice of the date of the hearing of 2 November 1999. Those flaws could 
have resulted in certain measures being annulled on grounds of procedural 
errors, but had been cured (sanate) when the conviction had become final. 

C.  Execution of the sentence imposed on the applicant 

172.  On 29 April 2002 the Naples public prosecutor's office ordered 
execution of the sentence imposed on the applicant by the judgment of 
12 April 2000. Execution was stayed, however. 

173.  On 11 June 2002 the applicant requested the application of an 
alternative measure to detention, namely, probation (affidamento in prova al 
servizio sociale). In an order of 28 June 2005 the Naples Post-sentencing 
Court granted the applicant's request. On 5 September 2005 the applicant 
declared that he accepted the obligations stipulated in the probation order, 
namely, not to leave the district (comune) of Casoria without prior 
authorisation of the judge supervising enforcement of sentences; to devote 
himself fully to his work at the M. company; not to leave his house before 
8 a.m. and not to return after 8 p.m; not to associate with reoffenders; and to 
report to the police station at least three times per week. 
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II.  RELEVANT DOMESTIC LAW 

A. Requests for leave to appeal out of time and objections to 
execution 

174.  Article 175 §§ 2 and 3 of the CCP provides for the possibility of 
applying for leave to appeal out of time. The relevant parts of that provision 
were worded as follows at the material time: 

“In the event of conviction in absentia ..., the defendant may request the reopening 
of the time allowed for appeal against the judgment where he can establish that he had 
no effective knowledge [effettiva conoscenza] [of it] ... [and] on condition that no 
appeal has been lodged by his lawyer and there has been no negligence on his part or, 
in the case of a conviction in absentia having been served ... on his lawyer ..., that he 
did not deliberately refuse to take cognisance of the procedural steps. 

“A request for the reopening of the time allowed for appeal must be lodged within 
ten days of the date ... on which the defendant learnt [of the judgment], failing which 
it shall be declared inadmissible.” 

 
175.  The validity of a conviction may be contested by means of an 

objection to execution under Article 670 § 1 of the CCP, the relevant parts 
of which provide: 

“Where the judge supervising enforcement establishes that a judgment is invalid or 
has not become enforceable, he shall, [after] assessing on the merits (nel merito) 
whether the safeguards in place for a convicted person deemed to be untraceable have 
been observed, ... suspend its enforcement, ordering, where necessary, that the person 
be released and that defects in the service of process be remedied. In such cases the 
time allowed for appealing shall begin to run again.” 

B.  Rules on the replacement of a lawyer and the production of 
evidence 

176.  Under Article 97 §§ 1, 4, 5 and 6 of the CCP, 

“1. A defendant who has not appointed a lawyer of his own choosing or finds 
himself without one shall be assisted by a court-appointed defence lawyer. 

... 

4. Where defence counsel's presence is necessary and [the lawyer] chosen by the 
defendant or the court-appointed lawyer ... has not been found, has not appeared or 
has withdrawn from the case, the judge shall appoint as his replacement another 
defence lawyer immediately available (reperibile), to whom the provisions of Article 
102 shall apply [under that provision, the replacement lawyer exercises the rights of 
the defence counsel and is subject to the same obligations]. ... . 

5. The court-appointed defence lawyer shall defend his client (prestare il patrocinio) 
and shall not be replaced other than for a legitimate reason (giustificato motiv). 

6. The court-appointed lawyer shall cease to act if [the defendant] appoints a lawyer 
of his own choosing.” 
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177.  A defence lawyer who has just been appointed may request an 
adjournment of the hearing date. Article 108 § 1 of the CCP provides, inter 
alia: 

“Where a defence lawyer withdraws from the case, has his appointment revoked or 
is incompatible or abandons the case, the defendant's new lawyer or the court-
appointed [defence lawyer] can request sufficient time (congruo), of no less than 
seven days, in which to study the file and acquaint himself with the facts of the case.” 

178.  In accordance with Article 148 § 5 of the CCP, the reading out of 
decisions to persons present in the courtroom and the information given 
them orally by the judge “shall replace formal notice (sostituiscono le 
notificazioni), on condition that they are noted in the record of hearing”. 

179.  After production of the evidence requested by the parties, the judge 
may, if he considers it “absolutely necessary”, order that further evidence be 
adduced (Article 507 § 1 of the CCP). 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTION 

180.  The applicant submitted that the criminal proceedings against him 
had been unfair. He relied on Article 6 §§ 1 and 3(c) and (d) of the 
Convention, the relevant parts of which provide: 

“1. In the determination of ... any criminal charge against him, everyone is entitled 
to a fair ... hearing within a reasonable time by [a] ... tribunal ... . 

3.  Everyone charged with a criminal offence has the following minimum rights: 

... 

(c)  to defend himself in person or through legal assistance of his own choosing or, 
if he has not sufficient means to pay for legal assistance, to be given it free when the 
interests of justice so require; 

(d)  to examine or have examined witnesses against him and to obtain the attendance 
and examination of witnesses on his behalf under the same conditions as witnesses 
against him; 

... .” 

181.  The Government disputed that submission. 

A.  Admissibility 

182.  The Court notes that the complaint is not manifestly ill-founded 
within the meaning of Article 35 § 3 of the Convention and, moreover, that 
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it is not inadmissible on any other grounds. It must therefore be declared 
admissible. 

B.  Merits 

1.  The parties' submissions 

a) The applicant 

183.  The applicant pointed out first of all that when the lawyer he had 
chosen, Mr G., withdrew from the case, the Naples District Court officially 
appointed a defence lawyer, Mr B. The authorities did not check, however, 
whether the applicant had received the registered letter from Mr G. 
informing him that he had withdrawn from the case. Furthermore, Mr B.'s 
appointment was null and void since he was not on the list of official 
defence lawyers. In any event Mr B. had not been informed of his 
appointment. Lastly, the authorities had not advised the applicant either in 
writing or orally that Mr B. was his new court-appointed lawyer and that he 
could appoint one of his own choosing. Accordingly, the applicant did not 
find out that Mr B. had been appointed to represent him until after the trial 
had ended. In the applicant's submission, these omissions had infringed his 
right to an effective legal defence. 

184.  Mr Sannino also noted that as a result of Mr B.'s failure to appear 
the court had appointed a different person at each hearing to replace the 
official defence lawyer. Those lawyers had had no knowledge of the case 
and had not defended him. Nor had they contacted the accused, who, on 
account of the lack of information from the court, had not even known who 
was representing him. These factors had amounted to “manifest 
shortcomings” on the part of the lawyers in question, which had put the 
onus on the national authorities to intervene. Furthermore, the fact that the 
appointment of each official defence lawyer had been mentioned in the 
records of the hearings did not necessarily mean that the information had 
been communicated to the applicant. 

185.  The applicant submitted that he could not be blamed for failing to 
appear at the hearing on 2 November 1999. In the first place notice of the 
hearing had been issued to a person who did not have authorisation to 
receive it. Besides that, the applicant had been very busy at the time 
completing all the formalities for registering with the Labour Office as a 
person suffering from a permanent disability. The mention of his presence 
in the record of the hearing was a just a clerical error. His absence could 
have been proved by an audio recording of the hearing or a statement from 
the court-appointed defence lawyer, neither of which the Government had 
tried to obtain. In any event, even supposing that the applicant had been 
present, that would not have sufficed to remedy the negligence of the 
national authorities. 
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186.  Under Article 6 § 3 (d), the applicant complained that the witnesses 
appearing on the defence's list had never been examined. In that connection 
he pointed out that the Naples District Court had agreed to the list in 
question. Admittedly, the failure to examine the witnesses could be 
explained by omissions on the part of the court-appointed lawyers, who had 
not taken the trouble to have the people concerned summoned. However, in 
the applicant's submission, the Naples District Court should have intervened 
by ordering them to be summoned and examined or by informing the 
accused of the position so that he could choose his defence tactics in full 
knowledge of the situation. The Government's assertion that an examination 
of the defence witnesses would have been pointless was ill-founded. 

187.  The applicant submitted that the Government's contention that his 
trial had been fair because it had complied with domestic law was too 
formalistic and did not take account of the fact that the Convention 
guaranteed rights that were “concrete and effective” and not “theoretical or 
illusory”. In particular, it was well known that the system introduced by 
Article 97 of the CCP did not afford an effective defence. In most cases 
lawyers appointed by the court at the hearing did not bother to request an 
adjournment for the purposes of studying a case they were not going to be 
dealing with in future. 

188.  The applicant alleged, lastly, that his spontaneous statements of 
5 May 1999 had not been dictated by any defence strategy. On the contrary, 
they had been confused and general comments on the length of the trial and 
the lack of any basis for the charges and had, moreover, been interrupted by 
the president of the court, who had indicated that the applicant would in any 
case be cross-examined in the proceedings by a representative of the public 
prosecutor's office. That had never happened. 

b) The Government 

189.  The Government observed at the outset that the applicant's 
assertions were contradicted by the relevant internal documents from which 
it could be seen that a) notice of the date of the hearing of 2 November 1999 
had been served on the applicant personally; b) he had been present at that 
hearing; c) any decision regarding the court-appointment of a defence 
lawyer or a replacement defence lawyer had been made publicly at hearings; 
and d) numerous notices of hearings had been sent to Mr B., who had at the 
material time been president of the “criminal division” (camera penale). He 
had therefore had an institutional role rendering him apt for appointment by 
the court as a defence lawyer. Had the applicant wanted to dispute the truth 
of official documents that were deemed reliable under domestic law, he 
should have lodged a complaint alleging forgery (querela di falso) or 
falsification. As he had not done so, his allegations were unsubstantiated 
and amounted to “vague, allusive and unfounded” complaints that could not 
be taken into consideration by the Court. 
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190.  According to the Court's case-law, moreover, the domestic 
authorities were not bound to replace a court-appointed lawyer or request 
him to act for an accused unless they were informed of shortcomings in the 
accused's defence. In the instant case the applicant had never drawn the 
relevant courts' attention to such shortcomings. 

191.  In the Government's submission, the Italian authorities had 
complied with their positive obligations by appointing Mr B. as the 
applicant's defence lawyer and, given his absence, appointing replacement 
lawyers. Admittedly, a different lawyer had been appointed at each hearing. 
The fact remained, though, that they had had the same rights as the lawyer 
they were standing in for, including the option of requesting an adjournment 
in order to acquaint themselves with the case. Had such a request been made 
of the court, it would have been obliged to adjourn the proceedings. 
However, the relevant courts could not intervene where, as in the present 
case, the replacement lawyers deliberately omitted to use the means and 
options provided for by law. 

192.  Furthermore, the applicant had been in a position to pay for his 
defence and should therefore have paid his court-appointed lawyers' fees. In 
the Government's submission, that fact brought him outside the scope of 
Article 6 (3) (c) of the Convention. Moreover, his allegations were – the 
Government maintained – directed against individuals (the court-appointed 
lawyers whose fees he had to pay) and not against the State. Had he not 
been satisfied with the quality of the defence conducted by his court-
appointed lawyers, the applicant could have instructed a lawyer of his own 
choosing. 

193.  The Government also noted that the applicant had made 
spontaneous statements at the hearing of 5 May 1999, which showed that he 
had had a defence strategy. Moreover, counsel for the defendants had put a 
number of questions to the witnesses. The applicant, who had managed to 
contact Mr B. for the purpose of applying for leave to appeal out of time and 
lodging an appeal, could have contacted Mr B. or his replacement lawyer 
during the trial. 

194.  In an adversarial trial it was for the accused to summon and 
examine defence witnesses. The defence had never done so and, after 
numerous hearings, the applicant had been considered to have waived his 
right to call the witnesses in question. In accordance with Article 507 of the 
CCP (see paragraph 31 above), the court could have summoned the 
witnesses of its own motion if it considered it “absolutely necessary”. 
However, it had not been considered necessary in the present case, in which 
there had been a lot of evidence – including documentary evidence – 
incriminating the applicant. In any event, it was not for the State to summon 
witnesses whom the defendant had implicitly waived his right to call. 

2. The Court's assessment 
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195.  As the requirements of paragraph 3 are to be seen as particular 
aspects of the right to a fair trial guaranteed by paragraph 1 of Article 6, the 
Court will examine the applicant's complaints under both provisions taken 
together (see, among many other authorities, Van Geyseghem v. Belgium 
[GC], no. 26103/95, § 27, ECHR 1999-I). 

196.  The Court reiterates that while it confers on everyone charged with 
a criminal offence the right to “defend himself in person or through legal 
assistance ...”, Article 6 § 3 (c) does not specify the manner of exercising 
this right. It thus leaves to the Contracting States the choice of the means of 
ensuring that it is secured in their judicial systems, the Court's task being 
only to ascertain whether the method they have chosen is consistent with the 
requirements of a fair trial (see Quaranta v. Switzerland, judgment of 
24 May 1991, Series A no. 205, p. 16, § 30). In this respect, it must be 
remembered that the Convention is designed to “guarantee not rights that 
are theoretical or illusory but rights that are practical and effective” and that 
assigning a counsel does not in itself ensure the effectiveness of the 
assistance he may afford an accused (see Imbrioscia v. Switzerland, 
judgment of 24 November 1993, Series A no. 275, p. 13, § 38, and Artico v. 
Italy, judgment of 13 May 1980, Series A no. 37, p. 16, § 33). 

197.  Nevertheless, a State cannot be held responsible for every 
shortcoming on the part of a lawyer appointed for legal aid purposes or 
chosen by the accused. It follows from the independence of the legal 
profession from the State that the conduct of the defence is essentially a 
matter between the defendant and his counsel, whether counsel be appointed 
under a legal-aid scheme or be privately financed (see Cuscani v. the United 
Kingdom, no. 32771/96, § 39, 24 September 2002). The competent national 
authorities are required under Article 6 § 3 (c) to intervene only if a failure 
by legal aid counsel to provide effective representation is manifest or 
sufficiently brought to their attention in some other way (see Kamasinski v. 
Austria, judgment of 19 December 1989, Series A no. 168, p. 33, § 65, and 
Daud v. Portugal, judgment of 21 April 1998, Reports of Judgments and 
Decisions 1998-II, pp. 749-50, § 38). 

198.  In the instant case, on 18 January 1999 Mr G., the lawyer chosen by 
the applicant, withdrew from the case (see paragraph 7 above). Mr B., the 
lawyer appointed by the court to represent the applicant, was informed of 
the date of the next hearing, but not of his appointment (see paragraph 8 
above). That omission on the part of the authorities partly explained Mr B.'s 
absence, which led to the situation complained of by the applicant, namely, 
the fact that at each hearing he was represented by a different replacement 
lawyer (see paragraphs 9-12 and 14 above). There was nothing to suggest 
that the replacement lawyers had any knowledge of the case. However, they 
did not request an adjournment in order to acquaint themselves with their 
client's case. Nor did they ask to examine the defence witnesses whom the 
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District Court had given the applicant's first two lawyers leave to call (see 
paragraphs 5 and 6 above). 

199.  Admittedly, the applicant, who until 2 November 1999 had 
attended a lot of hearings, never informed the authorities of the difficulties 
he had been having preparing his defence (contrast Artico, cited above, 
p. 18, § 36), as the Government rightly pointed out (see paragraph 42 
above). The applicant also failed to get in touch with his court-appointed 
lawyers to seek clarification from them about the conduct of the 
proceedings and the defence strategy. Nor did he contact the court registry 
to ask about the outcome of his trial. However, the Court considers that the 
applicant's conduct could not of itself relieve the authorities of their 
obligation to take steps to guarantee the effectiveness of the accused's 
defence. The above-mentioned shortcomings of the court-appointed lawyers 
were manifest, which put the onus on the domestic authorities to intervene. 
However, there is nothing to suggest that the latter took measures to 
guarantee the accused an effective defence and representation. 

200.  Accordingly, there has been a violation of Article 6 of the 
Convention. 

201.  That conclusion makes it unnecessary for the Court to examine the 
issue whether the applicant was informed of the date of the hearing of 
2 November 1999. 
 

II.  ALLEGED VIOLATION OF ARTICLE 2 OF PROTOCOL NO. 7 

202.  The applicant complained that he had not had a right to an appeal. 
He relied on Article 2 of Protocol No. 7, which provides: 

“1. Everyone convicted of a criminal offence by a tribunal shall have the right to 
have his conviction or sentence reviewed by a higher tribunal. The exercise of this 
right, including the grounds on which it may be exercised, shall be governed by law. 

2. This right may be subject to exceptions in regard to offences of a minor character, 
as prescribed by law, or in cases in which the person concerned was tried in the first 
instance by the highest tribunal or was convicted following an appeal against 
acquittal.” 

 
203.  The applicant complained of the dismissal of his application for 

leave to appeal out of time and submitted that, not having been informed of 
his conviction, he had been unable to appeal against the judgment of 
12 April 2000. He pointed out that, at the final hearing of his trial, he had 
been represented by a lawyer replacing his original court-appointed lawyer 
and that the authorities had not informed him of the outcome of his case. 
Furthermore, the replacement lawyer in question had not bothered to contact 
the court-appointed lawyer – Mr B. – or the accused. 
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204.  The Government pointed out that the applicant had not failed to 
appear. On the contrary, he had taken part in many hearings and, despite 
having been informed of the date of the hearing of 2 November 1999, had 
deliberately chosen not to attend. He could not therefore claim to be entitled 
to a new trial. His right to appeal against the conviction pronounced at first 
instance had been subject to a strict deadline, which could not be deemed to 
be contrary to the Convention. 

205.  The Government also pointed out that the applicant should have 
known that his failure to attend hearings would result in no procedural 
document being served on him in person. He could, moreover, reasonably 
have expected that his trial would end with a conviction. It had therefore 
been up to him to enquire about the conduct of the proceedings by getting in 
touch with his court-appointed lawyers. Having failed to take that action, he 
had unequivocally waived his right to appear and defend himself in person. 

206.  The Court notes that this complaint is related to the one examined 
above and must therefore also be declared admissible. 

207.  Having regard to the conclusion set out in paragraph 52 above, it 
does not consider it necessary also to examine the question whether there 
has been a violation of Article 2 of Protocol No. 7 (see R. R. v. Italy, 
no. 42191/02, § 64, 9 June 2005). 

III.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

208.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.” 

A.  Damage 

209.  The applicant alleged that in his case reopening the proceedings 
would not be the most appropriate means of remedying the violation of the 
Convention. In his submission, that was an exceptional remedy to be used 
when every other type of redress was inadequate. Moreover, the Italian legal 
system did not at the present time provide for the possibility of ordering a 
retrial following a judgment of the Court. The applicant submitted that, in 
the present case, the Government should be asked to delete the conviction in 
question from his criminal record and order a stay of execution of the 
sentence. 

210.  The applicant also claimed EUR 474,000 (EUR) – to which should 
be added an amount for statutory interest and currency depreciation – for 
pecuniary damage. He observed that following the inclusion of the 
conviction in his criminal record, the Italian Society of Authors and Editors 
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(Societa italiana autori ed editori – “the SIAE”), which had offered him an 
open-ended employment contract, had withdrawn its offer. If his defence 
rights had been respected during his trial and he had been able to appeal to 
the Court of Appeal and to the Court of Cassation, the proceedings would 
probably still have been pending at the time of the SIAE's offer, or would 
have ended with an acquittal or a ruling that the prosecution was time-
barred. Accordingly, he argued, no final conviction would have been 
registered in his criminal record and the SIAE would not have refused to 
employ him. If he had worked for the SIAE, he would have been paid an 
annual salary of approximately EUR 19,500. After fourteen years' 
employment, he could have retired and would have earned a total of 
EUR 273,000 in salary payments To that should be added a pension of 
approximately EUR 12,000 per year which he would have received for 
approximately fifteen years, thus totalling EUR 180,000. Furthermore, he 
would have been entitled to approximately EUR 21,000 in end-of-legal-
relationship pay. 

211.  The applicant also alleged that he had sustained non-pecuniary 
damage, which he calculated at EUR 400,000, on account of the anxiety 
provoked by the judicial no-man's land he had been in. After he had learnt 
of his conviction, his health had deteriorated to the point at which he had 
been declared totally unfit for work and suffering from a serious disability. 
Furthermore, the execution of his sentence, albeit in the form of a probation 
order, had caused him further damage which he calculated at EUR 200,000. 

212.  The Government submitted that organising a fresh trial was 
incompatible with just satisfaction. A finding of a violation did not mean 
that the applicant's conviction had been unsafe. Accordingly, no amount for 
pecuniary damage could be awarded to the applicant, who, moreover, had 
not received a custodial sentence. With regard to non-pecuniary damage, a 
finding of a violation in itself constituted sufficient just satisfaction. 

213.  The Court reiterates at the outset that it has no jurisdiction to quash 
convictions pronounced by national courts (see Findlay v. the United 
Kingdom, judgment of 25 February 1997, Reports 1997 –I, p. 284, § 88, and 
Albert and Le Compte v. Belgium (former Article 50), judgment of 
24 October 1983, Series A no. 68, pp. 6-7, § 9) or to order a stay of 
execution of a sentence imposed at the end of proceedings that it has 
declared incompatible with one of the rules of Article 6 of the Convention. 
Moreover, it awards sums in respect of just satisfaction as provided for in 
Article 41 where the loss or damage complained of has been caused by the 
violation found, the State not being required to pay money in compensation 
for damage that is not attributable to it (see Perote Pellon v. Spain, no. 
45238/99, § 57, 25 July 2002, and Bracci v. Italy, no. 36822/02, § 71, 
13 October 2005). 

214.  In the instant case the Court has found a violation of Article 6 of 
the Convention in so far as the institutions of the respondent State did not 
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take action to remedy the manifest shortcomings in the accused's defence. 
This finding does not entail that his conviction was not well founded (see 
Hauschildt v. Denmark, judgment of 24 May 1989, Series A no. 154, p. 24, 
§ 57, and Cianetti v. Italy, no. 55634/00, § 50, 22 April 2004). The Court 
cannot speculate as to what the result of the proceedings might have been if 
the applicant had had the benefit of the guarantees of Article 6 (see Pélissier 
and Sassi v. France [GC], no. 25444/94, § 80, ECHR 1999-II) or how long 
the proceedings would have been if the applicant had been able to appeal to 
the Court of Appeal and the Court of Cassation. 

215.  Accordingly, the Court does not consider it appropriate to award 
the applicant a sum in respect of pecuniary damage. No causal link has been 
established between the violation found and the loss complained of by the 
applicant. 

216.  With regard to non-pecuniary damage, the Court considers that, in 
the circumstances of the present case, a finding of a violation constitutes in 
itself sufficient just satisfaction (see, mutatis mutandis, Bracci, cited above, 
§ 74, and Craxi v. Italy (No. 1), no. 34896/97, § 112, 5 December 2002). 

217.  The Court reiterates that, in Chamber judgments in cases against 
Turkey concerning the independence and impartiality of national security 
courts, it has indicated that, in principle, the most appropriate form of 
redress would be for the applicant to be given a retrial without delay if he or 
she requests one (see, among other authorities, Gençel v. Turkey, 
no. 53431/99, § 27, 23 October 2003, and Tahir Duran v. Turkey, 
no. 40997/98, § 23, 29 January 2004). It is also to be noted that a similar 
position has been adopted in cases against Italy where the finding of a 
breach of the fairness requirements in Article 6 resulted from an 
infringement of the right to take participate in the trial (see Somogyi v. Italy, 
no. 67972/01, § 86, ECHR 2004-IV, and R.R. v. Italy, cited above, § 76) or 
the right to examine prosecution witnesses (see Bracci, cited above, § 75). 
The Grand Chamber has endorsed the general approach adopted in the cases 
cited above (see Öcalan v. Turkey [GC], no. 46221/99, § 210, ECHR 2005-
IV). 

218.  The Court accordingly considers that where an individual, as in the 
instant case, has been convicted by a court which did not meet the 
Convention requirements of independence and impartiality, a retrial or a 
reopening of the case, if requested, represents in principle an appropriate 
way of redressing the violation. However, the specific remedial measures, if 
any, required of a respondent State in order to discharge its obligations 
under Article 46 of the Convention must depend on the particular 
circumstances of the individual case and be determined in the light of the 
terms of the Court's judgment in that case, and with due regard to the above 
case-law of the Court (see Öcalan, loc. cit.). 

219.  Moreover, it is not the Court's task to indicate the arrangements or 
form of a possible fresh trial. The respondent State remains free, subject to 
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supervision by the Committee of Ministers of the Council of Europe, to 
choose the means of complying with its obligation to put the applicant, as 
far as possible, in the position he would have been in had there not been a 
breach of the Convention requirements (see Piersack v. Belgium (former 
Article 50), judgment of 26 October 1984, Series A no. 85, p. 16, § 12), 
provided that such means are compatible with the conclusions set out in the 
Court's judgment and with the rights of the defence (see Lyons and Others 
v. the United Kingdom (dec.), no. 15227/03, ECHR 2003-IX). 

B.  Costs and expenses 

220.  The applicant claimed a total amount of EUR 16,169.06 for the 
costs and expenses incurred before the domestic courts. He observed that in 
the appeals he had made against the judgment of the Naples District Court 
he had been ordered to pay legal costs of EUR 4,500, and that he had also 
had to pay EUR 10,000 in legal fees. In addition, the postal and telephone 
expenses amounted to EUR 1,669.06. 

221.  For the costs and expenses incurred before the Court, the applicant 
claimed EUR 63,861.93. 

222.  The Government observed that the applicant had not provided any 
evidence of the costs he had allegedly incurred in the domestic proceedings. 
Regarding the procedure before the Court, the Government submitted that 
the amount claimed was influenced by the “disproportionate and 
unwarranted” claim for just satisfaction. 
223.  According to the Court's case-law, an award can be made in respect of 
costs and expenses only in so far as they have been actually and necessarily 
incurred by the applicant and are reasonable as to quantum. In the present 
case the Court notes that, prior to introducing his application, the applicant 
had lodged an application for leave to appeal out of time and an application 
to have the proceedings reopened. The Court therefore accepts that he 
incurred expenses in seeking redress for the violation of the Convention 
through the domestic legal system (see Rojas Morales v. Italy, no. 39676/98, 
§ 42, 16 November 2000). However, it finds excessive the costs claimed for 
the proceedings in the Italian courts (see, mutatis mutandis, Sakkopoulos v. 
Greece, no. 61828/00, § 59, 15 January 2004, and Cianetti, cited above, § 
56). Having regard to the material in its possession and its practice in the 
matter, it considers it reasonable to award the applicant EUR 4,000  under 
this head. 

224.  The Court also considers excessive the amount claimed for costs 
and expenses relating to the proceedings before it (EUR 63,861.93) and 
decides to award EUR 5,000 under this head. The total amount due to the 
applicant for costs and expenses is therefore EUR 9,000. 

C.  Default interest 
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225.  The Court considers it appropriate that the default interest should 
be based on the marginal lending rate of the European Central Bank, to 
which should be added three percentage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Declares the remainder of the application admissible; 
 
2.  Holds that there has been a violation of Article 6 of the Convention; 
 
3.  Holds that it is not necessary to examine the complaint based on Article 

2 of Protocol No. 7; 
 
4.  Holds that the finding of a violation constitutes in itself sufficient just 

satisfaction for the non-pecuniary damage sustained by the applicant; 
 
5.  Holds 

(a)  that the respondent State is to pay the applicant, within three months 
from the date on which the judgment becomes final in accordance with 
Article 44 § 2 of the Convention, EUR 9,000 (nine thousand euros) in 
respect of costs and expenses, plus any tax that may be chargeable; 
(b)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amount at a rate 
equal to the marginal lending rate of the European Central Bank during 
the default period plus three percentage points; 

 
6.  Dismisses the remainder of the applicant's claim for just satisfaction. 

Done in French, and notified in writing on 27 April 2006, pursuant to 
Rule 77 §§ 2 and 3 of the Rules of Court. 
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En l'affaire Hu c. Italie, 
La Cour européenne des Droits de l'Homme (troisième section), siégeant 

en une chambre composée de : 
 MM. B.M. ZUPANCIC, président, 
  J. HEDIGAN, 
  C. BIRSAN, 
  V. ZAGREBELSKY, 
  E. MYJER, 
  DAVID THOR BJÖRGVINSSON, 
 Mme I. ZIEMELE, juges, 
et de M. V. BERGER, greffier de section, 

Après en avoir délibéré en chambre du conseil le 7 septembre 2006, 
Rend l'arrêt que voici, adopté à cette date : 

PROCÉDURE 

226.  A l'origine de l'affaire se trouve une requête (no 5941/04) dirigée 
contre la République italienne et dont un ressortissant chinois, M. Jiang 
Yang Hu (« le requérant »), a saisi la Cour le 10 février 2004 en vertu de 
l'article 34 de la Convention de sauvegarde des Droits de l'Homme et des 
Libertés fondamentales (« la Convention »). 

227.  Le requérant est représenté par Me C. Starmans, avocat à Utrecht 
(Pays-Bas). Le gouvernement italien (« le Gouvernement ») est représenté 
par son agent, M. I.M. Braguglia, et par ses co-agent et co-agent adjoint, 
MM. F. Crisafulli et N. Lettieri. 

228.  Le 21 octobre 2005, le président de la troisième section a décidé de 
communiquer la requête au Gouvernement. Se prévalant de l'article 29 § 3, 
il a décidé que seraient examinés en même temps la recevabilité et le bien-
fondé de l'affaire. 

EN FAIT 

I.  LES CIRCONSTANCES DE L'ESPÈCE 

229.  Le requérant est né en 1972 et réside aux Pays-Bas. 
230.  Le requérant fut accusé par les autorités italiennes de faire partie 

d'une association de malfaiteurs gérant l'immigration clandestine, ainsi que 
de complicité d'homicide et de plusieurs épisodes de port d'armes prohibé et 
de séquestration de personne à des fins d'extorsion. 
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231.  Le 23 juin 1994, le juge des investigations préliminaires (« le 
GIP ») de Turin ordonna que le requérant et six autres coïnculpés fussent 
placés en détention provisoire. Cette ordonnance ne fut pas exécutée car les 
autorités ne pouvaient pas trouver le requérant. Des recherches 
infructueuses furent effectuées auprès de son domicile à Turin, à Mestre 
chez deux restaurants, la sœur de l'intéressé et un compatriote, et à Novare 
chez le frère du requérant. 

232.  Une audience en chambre du conseil devant le GIP pour la 
production d'une preuve (incidente probatorio) eut lieu le 3 mars 1995. Le 
requérant n'était pas présent. 

233.  Une autre ordonnance de placement en détention provisoire fut 
adoptée à l'encontre du requérant le 11 mai 1995. 

234.  Dans un procès verbal du 14 juillet 1995, des agents de police 
déclarèrent s'être rendus au domicile du requérant, tel que résultant des 
registres de l'état civil (rue Barletta, 33 à Turin). Il résultait cependant que le 
12 janvier 1994, l'intéressé s'y était éloigné sans laisser d'adresse. 
Des recherches infructueuses avait également été effectuées auprès du frère 
du requérant (à la rue Nebbia, 33 à Novare) et à une autre adresse à 
Montemurlo (Prato). Les vérifications accomplies dans les archives 
électroniques du département de sûreté publique n'avaient donné aucun 
résultat. Selon des informations recueillies par la police, le requérant s'était 
rendu à Paris avec d'autres membres de l'organisation criminelle à laquelle il 
était soupçonné appartenir. 

235.  Le 17 juillet 1995, le parquet de Turin demanda que le requérant fût 
cherché aussi à l'étranger. 

236.  Le 28 juillet 1995, ayant pris acte des affirmations de la police, le 
GIP de Turin déclara le requérant « en fuite » (latitante). Un avocat commis 
d'office, Me R., fut nommé pour le représenter au cours de la procédure 
judiciaire diligentée à son encontre. Tous les actes furent notifiés à Me R. 

237.  L'audience préliminaire eut lieu le 5 octobre 1995. 
Le 15 janvier 1996, la procédure fut ajournée car entre-temps X, un 
coïnculpé du requérant, avait été arrêté aux Pays-Bas et son extradition avait 
été demandée. X fut extradé le 17 janvier 1997. A l'audience du 24 mars 
1997, X allégua qu'il n'était pas la personne cherchée par les autorités 
italiennes. Après une audience en chambre du conseil, tenue le 
14 avril 1997, X fut reconnu par des témoins à l'audience du 21 avril 1997. 
Le requérant ne participa à aucune de ces audiences. Par une ordonnance du 
21 avril 1997, le GIP de Turin renvoya X, le requérant et quatre autres 
personnes en jugement devant la cour d'assises de cette même ville. 
Le 30 avril 1997, cette ordonnance, dans sa version originale italienne et 
traduite en chinois, fut notifiée à Me R. 

238.  Les débats, auxquels le requérant ne participa pas, débutèrent le 
27 octobre 1997. Plusieurs témoins furent interrogés en présence de Me R. 
Un inspecteur de la police déclara que le requérant avait été identifié au 
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cours d'une opération de police, mais n'avait pas été arrêté car il était en 
possession d'un permis de séjour. Il était domicilié chez son frère, à Novare. 
A cette adresse, la police trouva ensuite des photographies du requérant et 
des documents dont il résultait qu'il avait fait son service militaire en Chine. 

239.  Par un arrêt du 7 mai 1998, dont le texte fut déposé au greffe le 
18 juillet 1998, la cour d'assises de Turin condamna le requérant à une peine 
de dix-neuf ans d'emprisonnement. Cette décision était fondée sur les 
déclarations des témoins, dont certains avaient reconnu le requérant sur 
photographie, et sur les résultats des investigations menées par la police. 

240.  Le 10 septembre 1998, l'arrêt du 7 mai fut notifié à Me R. Cet arrêt 
ne fut pas traduit en chinois. 

241.  Aucun appel n'ayant été interjeté contre l'arrêt de la cour d'assises, 
la condamnation du requérant acquit l'autorité de la chose jugée le 
31 octobre 1998. 

242.  Le 13 août 2003, le requérant fut arrêté à l'aéroport d'Amsterdam et 
placé sous écrou extraditionnel. Il fut remis en liberté le 25 novembre 2003. 
Le 9 décembre 2003, le gouvernement des Pays-Bas refusa la demande 
d'extradition de l'Italie. 

243.  Dans une déclaration écrite du 24 septembre 2003, Me R. indiqua 
ne jamais avoir eu de contacts, directs ou indirects, avec le requérant ou des 
membres de sa famille avant le jour où la condamnation prononcée par la 
cour d'assises était devenue définitive. 

II.  LE DROIT ET LA PRATIQUE INTERNES PERTINENTS 

244.  La validité d'un jugement de condamnation peut être contestée en 
soulevant un incident d'exécution, comme prévu à l'article 670 § 1 du CPP, 
lequel dispose, dans ses parties pertinentes : 

« Lorsque le juge de l'exécution établit que l'acte n'est pas valide ou qu'il n'est pas 
devenu exécutoire, [après avoir] évalué aussi sur le fond (nel merito) le respect des 
garanties prévues pour le cas où le condamné est introuvable, (...) il suspend 
l'exécution et ordonne si nécessaire la libération de l'intéressé et le renouvellement de 
la notification qui avait été irrégulière. Dans ce cas, le délai d'appel recommence à 
courir. » 

245.  L'article 175 §§ 2 et 3 du CPP prévoit la possibilité d'introduire une 
demande en relevé de forclusion. Dans son libellé en vigueur à l'époque de 
l'arrestation du requérant, les parties pertinentes de cette disposition se 
lisaient comme suit : 

« En cas de condamnation par défaut (...), l'accusé peut demander la réouverture du 
délai pour attaquer le jugement, lorsqu'il peut établir qu'il n'a pas eu une connaissance 
réelle [du jugement] (...) [et] à condition qu'aucun appel n'ait déjà été interjeté par son 
défenseur et qu'il n'y ait pas eu faute de sa part ou, si le jugement prononcé par défaut 
a été notifié (...) à son avocat (...), à condition que l'accusé n'ait pas volontairement 
refusé de prendre connaissance des actes de la procédure. 
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La demande de réouverture du délai doit être introduite, sous peine d'irrecevabilité, 
dans les dix jours qui suivent la date (...) à laquelle l'accusé a eu connaissance [du 
jugement]. » 

246.  La jurisprudence interne faisant application de cette disposition est 
décrite dans l'arrêt Sejdovic (voir Sejdovic c. Italie [GC], no 56581/00, 
§§ 23-24, 1er mars 2006). Devant la Cour, le Gouvernement a fait référence 
également aux arrêts de la Cour de cassation nos 19363 et 25041 de 2005, où 
la Haute juridiction italienne a exprimé les principes suivants : 

« Le relèvement de la forclusion (...) est réglementé par l'article 175 § 2 du CPP et 
vise à remédier au manque de connaissance effective [du jugement] par l'accusé, 
lorsque cette dernière n'est pas le résultat d'un comportement intentionnel (doloso), 
dont l'existence éventuelle doit être dûment motivée par le juge. Il s'en suit que cette 
hypothèse a un caractère autonome par rapport à la disposition générale de 
l'article 175 § 1 du CPP, laquelle est, au contraire, subordonnée à la preuve d'un 
empêchement dû à un cas de force majeure (caso fortuito o forza maggiore). » 

« En matière de relèvement de forclusion, la notion de « connaissance réelle » de 
l'acte doit être comprise dans le sens d'une connaissance sûre (sicura consapevolezza) 
de son existence et d'une information précise (precisa cognizione) quant à ses données 
(autorité, date, objet), liée à la prise d'une information certaine et à la communication 
d'un acte formel (en l'espèce, la notification du mandat d'arrêt), qui permet d'identifier 
sans équivoques le moment où cette connaissance a eu lieu, entraînant la possibilité de 
connaître le contenu intégral de l'acte [qu'on souhaite] attaquer et le point de départ du 
délai de dix jours pour l'introduction de la demande en relèvement de forclusion. » 

247.  Le 22 avril 2005, le Parlement a approuvé la loi no 60 de 2005, qui a 
converti en loi un décret-loi no 17 du 21 février 2005. La loi no 60 de 2005 a 
été publiée au journal officiel (Gazzetta ufficiale) no 94 du 23 avril 2005. 
Elle est entrée en vigueur le jour suivant. 
248.  La loi no 60 de 2005 a modifié l'article 175 du CPP. Le nouveau texte 
de l'alinéa 2 de cette disposition est ainsi rédigé : 

« En cas de condamnation par défaut (...), le délai pour attaquer le jugement est 
rouvert, à demande de l'accusé, sauf si ce dernier a eu une connaissance réelle 
(effettiva conoscenza) de la procédure [diligentée à son encontre] ou du jugement 
(provvedimento) et a volontairement renoncé à comparaître ou à attaquer le jugement. 
Les autorités judiciaires accomplissent toute vérification nécessaire à ces fins. » 

249.  La loi no 60 de 2005 a en outre introduit, à l'article 175 du CPP, un 
alinéa 2bis, ainsi rédigé : 

« La demande indiquée à l'alinéa 2 est introduite, sous peine d'irrecevabilité, dans 
les trente jours qui suivent la date à laquelle l'accusé a eu une connaissance effective 
du jugement. En cas d'extradition depuis l'étranger, le délai pour présenter la demande 
commence à courir du moment où l'accusé est délivré [aux autorités italiennes] (...) » 
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EN DROIT 

I.  SUR LA VIOLATION ALLÉGUÉE DE L'ARTICLE 6 §§ 1 ET 3 DE 
LA CONVENTION 

250.  Le requérant se plaint d'avoir été jugé par défaut sans avoir eu la 
possibilité de se défendre. Il invoque l'article 6 de la Convention, qui, en ses 
parties pertinentes, est ainsi libellé : 

« 1.  Toute personne a droit à ce que sa cause soit entendue équitablement (...) par 
un tribunal (...) qui décidera (...) du bien-fondé de toute accusation en matière pénale 
dirigée contre elle. (...). 

(...). 

3.  Tout accusé a droit notamment à : 

a)  être informé, dans le plus court délai, dans une langue qu'il comprend et d'une 
manière détaillée, de la nature et de la cause de l'accusation portée contre lui ; 

b)  disposer du temps et des facilités nécessaires à la préparation de sa défense ; 

c)  se défendre lui-même ou avoir l'assistance d'un défenseur de son choix et, s'il n'a 
pas les moyens de rémunérer un défenseur, pouvoir être assisté gratuitement par un 
avocat d'office, lorsque les intérêts de la justice l'exigent ; 

d)  interroger ou faire interroger les témoins à charge et obtenir la convocation et 
l'interrogation des témoins à décharge dans les mêmes conditions que les témoins à 
charge ; 

e)  se faire assister gratuitement d'un interprète, s'il ne comprend pas ou ne parle pas 
la langue employée à l'audience. » 

251.  Le Gouvernement s'oppose à cette thèse. 

A.  Sur la recevabilité 

1.  Exception du Gouvernement tirée du non-épuisement des voies de 
recours internes 

a)  Arguments des parties 

i -  Le Gouvernement 

252.  Le Gouvernement excipe tout d'abord du non-épuisement des voies 
de recours internes, au motif que le requérant n'a pas fait usage des recours 
prévus aux articles 175 et 670 du CPP. 

253.  Le Gouvernement observe en premier lieu que tout condamné par 
contumace peut demander le relèvement de la forclusion. Le requérant 
affirme que cette démarche était dépourvue de chances de succès, au motif 
qu'il n'aurait pas pu prouver que son ignorance de l'arrêt de condamnation 
était due à un cas de force majeure et ne dépendait pas de sa négligence. 
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Cependant, la législation italienne, telle qu'en vigueur à l'époque des faits et 
interprétée par la Cour de cassation (paragraphes 20-21 ci-dessus), 
n'exigeait point de telles preuves. En effet, aux termes du deuxième 
paragraphe de l'article 175 du CPP, le condamné pouvait se borner à 
prouver de ne pas avoir eu connaissance de l'arrêt. Or, cette preuve est en 
quelque sorte in re ipsa lorsqu'une personne a été condamnée à l'issue d'un 
procès auquel elle n'a pas participé et dont les actes lui sont restés inconnus. 

254.  Il est vrai que la disposition précitée prévoyait une exception au 
droit à la réouverture du délai pertinente dans le cas du requérant. Il fallait 
notamment que le condamné se fût soustrait à la connaissance de la 
procédure et de ses actes. Cependant, seule la non-connaissance volontaire, 
et non simplement fautive, pouvait faire obstacle au relèvement de la 
forclusion. 

255.  Il ressort d'une analyse grammaticale du paragraphe 2 de 
l'article 175 § 2 du CPP, tel qu'en vigueur à l'époque des faits 
(paragraphe 20 ci-dessus), que face aux allégations du condamné, il 
appartenait au parquet de fournir (et aux juges d'apprécier) la preuve que le 
requérant était en fuite, et qu'il s'était donc sciemment et volontairement 
dérobé à la notification des actes. En d'autres termes, s'il voulait obtenir le 
rejet de la demande en relèvement de forclusion, le parquet devait 
démontrer que, lorsque le jugement avait été notifié à l'avocat de l'accusé, 
l'ignorance de ce dernier n'était pas simplement due à une négligence mais 
volontaire. Pour prouver le dol de l'accusé, le parquet ne pouvait se fonder 
sur de simples présomptions. 

256.  Il est vrai que la demande en relèvement de forclusion devait être 
introduite dans un délai de dix jours ; il n'en demeure pas moins que le point 
de départ du délai en question devait être fixé au moment où l'intéressé avait 
eu une connaissance réelle (et donc pleine et entière) de l'acte, dans une 
langue qu'il comprenait. 

257.  En l'espèce, le Gouvernement ignore si et quand le requérant a eu 
une telle connaissance. Cela dépend de la documentation que les autorités 
néerlandaises lui ont notifiée dans le cadre de la procédure d'extradition. 
Il se pourrait même que cette condition n'ait pas encore été réalisée, dans 
lequel cas le requérant pourrait encore introduire sa demande en relèvement 
de forclusion. 

258.  Par ailleurs, le requérant était représenté par un défenseur d'office, 
dont le nom était indiqué dans l'arrêt de condamnation et qui pouvait être 
aisément repéré. L'intéressé aurait donc pu s'activer un temps utile pour 
obtenir tout renseignement nécessaire afin de demander la réouverture de 
son affaire. 

259.  Le Gouvernement estime que le requérant aurait pu également 
introduire un incident d'exécution aux termes de l'article 670 du CPP. 
Cette démarche n'était soumise à aucun délai de rigueur, et était ouverte à 
tout condamné voulant faire valoir une cause de nullité ou d'inexistence du 
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titre exécutoire. Le juge aurait alors dû vérifier la régularité formelle des 
notifications et s'assurer du respect des exigences et des conditions 
substantielles voulues par la loi, notamment en ce qui concernait l'effectivité 
des recherches de l'accusé. Au cas où cette vérification aurait été négative, 
le juge aurait dû déclarer l'inexistence d'un titre d'exécution valablement 
formé, et le procès aurait dû être refait. 

ii -  Le requérant 

260.  Se référant aux principes développés par la Cour (Grande 
Chambre) dans l'affaire Sejdovic, le requérant s'oppose aux thèses du 
Gouvernement. Il considère qu'une demande en relèvement de forclusion 
aurait été vouée à l'échec, étant donné qu'il n'aurait pas pu prouver qu'il 
n'avait pas eu connaissance du jugement pour cas de force majeure, que son 
ignorance du jugement et des poursuites ne pouvait être attribuée à sa 
négligence, ou encore qu'il n'avait pas délibérément refusé de prendre 
connaissance des actes de la procédure. De plus, cette demande devait être 
introduite dans un délai excessivement bref, à savoir dix jours à partir du 
moment où il avait eu connaissance de sa condamnation. 

261.  Le requérant rappelle qu'il ne peut pas se prévaloir des dispositions 
de la loi no 60 de 2005, étant donné qu'il a eu connaissance de sa 
condamnation quelques jours après son arrestation au Pays-Bas, en 
août 2003. Il affirme également que le remède prévu à l'article 670 du CPP 
n'avait aucune chance d'aboutir. 

b)  Appréciation de la Cour 

262.  Dans l'affaire Sejdovic (voir arrêt précité, §§ 47-56 et 103-104), la 
Cour (Grande Chambre) a estimé qu'une demande en relèvement de 
forclusion au titre de l'article 175 §§ 2 et 3 du CPP, tel qu'en vigueur à 
l'époque de l'arrestation et de la détention sous écrou extraditionnel du 
requérant, était vouée à l'échec. En particulier, ce dernier aurait rencontré de 
sérieuses difficultés pour satisfaire à l'une des deux conditions légales 
préalables à l'octroi du relevé de la forclusion, à savoir prouver qu'il n'avait 
pas volontairement refusé de prendre connaissance des actes de la procédure 
et qu'il n'avait pas essayé de se soustraire à la justice. De plus, la Cour a 
constaté qu'il pouvait y avoir une incertitude quant à la répartition de la 
charge de la preuve de cette condition préalable. Des doutes existaient donc 
quant au respect du droit du requérant de ne pas être obligé de prouver qu'il 
n'entendait pas se dérober à la justice. Par ailleurs, des obstacles objectifs se 
heurtaient à l'utilisation du recours prévu à l'article 175 § 2 du CPP. 
En effet, le condamné, qui aurait pu être considéré comme ayant eu une 
« connaissance effective du jugement » peu après son arrestation et son 
placement en détention sous écrou extraditionnel, ne disposait que de dix 
jours pour introduire sa demande en relèvement de forclusion. Rien dans le 
dossier ne donnait à penser qu'il avait été informé de la possibilité d'obtenir 
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la réouverture du délai d'appel et du bref laps de temps imparti pour user 
d'un tel recours. La Cour a également tenu en compte les difficultés qu'une 
personne détenue dans un pays étranger aurait rencontrées pour prendre 
rapidement contact avec un avocat versé en droit italien et pour lui donner 
des éléments de fait précis et des instructions détaillées. 

263.  La Cour considère que la situation du requérant dans la présente 
affaire est similaire à celle du requérant dans l'affaire Sejdovic et que rien ne 
permet de revenir sur les conclusions exposées ci-dessus. Elle ne saurait par 
conséquent rejeter la requête pour non-épuisement des voies de recours 
internes en raison de l'omission, par le requérant, d'utiliser le recours prévu 
à l'article 175 du CPP. 

264.  Par ailleurs, dans l'affaire Sejdovic (voir arrêt précité, § 102), la 
Cour a également observé que le recours prévu à l'article 670 du CPP ne 
peut être accueilli que s'il est établi qu'une irrégularité susceptible d'entacher 
la validité du jugement s'est produite dans la procédure, et en particulier lors 
des notifications à l'accusé introuvable. Rien ne permet de penser qu'en 
l'espèce la citation à comparaître n'ait pas été notifiée conformément au 
droit national. Il s'ensuit qu'un éventuel incident d'exécution du requérant 
n'aurait eu aucune chance d'aboutir. 

265.  A la lumière de ce qui précède, l'exception de non-épuisement du 
Gouvernement ne saurait être retenue. 

2.  Exception du Gouvernement tirée de l'absence de qualité de 
« victime » 

266.  Le Gouvernement soutient que le requérant ne saurait se prétendre 
« victime » des faits qu'il dénonce. Il observe que l'intéressé a été remis en 
liberté le 25 novembre 2003 et que son extradition vers l'Italie a été refusée 
le 9 décembre 2003 (paragraphe 17 ci-dessus). De plus, le requérant a reçu 
une indemnité pour la période de détention sous écrou extraditionnel et ses 
frais de justice et les honoraires de son avocat ont été pris en charge par 
l'Etat néerlandais. 

267.  La Cour réaffirme qu'une décision ou mesure favorable au 
requérant ne suffit en principe à lui retirer la qualité de « victime » que si les 
autorités nationales ont reconnu, explicitement ou en substance, puis réparé 
la violation de la Convention (voir, par exemple, Scordino c. Italie (no 1) 
[GC], no 36813/97, § 180, 29 mars 2006, Dalban c. Roumanie [GC], 
no 28114/95, § 44, CEDH 1999-VI, et Jensen c. Danemark (déc.), 
no 48470/99, CEDH 2001-X). 

268.  La question de savoir si une personne peut encore se prétendre 
victime d'une violation alléguée de la Convention implique essentiellement 
pour la Cour de se livrer à un examen ex post facto de la situation de la 
personne concernée. Le fait de savoir si la personne concernée a obtenu 
pour le dommage qui lui a été causé une réparation – comparable à la 
satisfaction équitable dont parle l'article 41 de la Convention – revêt de 
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l'importance. Il ressort de la jurisprudence constante de la Cour que, lorsque 
les autorités nationales ont constaté une violation et que leur décision 
constitue un redressement approprié et suffisant de cette violation, la partie 
concernée ne peut plus se prétendre victime au sens de l'article 34 de la 
Convention (Scordino précité, § 181, et Holzinger c. Autriche (no 1), 
no 23459/94, § 21, CEDH 2001-I). 

269.  En la présente espèce, il ne ressort pas du dossier que les autorités 
italiennes aient reconnu, explicitement ou en substance, la violation du droit 
à un procès équitable du requérant. La condamnation de ce dernier n'a pas 
été annulée ou effacée de son casier judiciaire et aucune forme de 
redressement ne lui a été octroyée par l'Italie. Dans ces circonstances, le fait 
que les autorités d'un autre Etat aient mis fin à la détention sous écrou 
extraditionnel du requérant, refusé son extradition et indemnisé l'intéressé 
pour la période de privation de liberté subie en dehors du territoire italien ne 
saurait priver l'intéressé de la qualité de « victime » en ce qui concerne les 
griefs dirigés contre l'Italie. 

270.  Dès lors, l'exception du Gouvernement tirée de l'absence de la 
qualité de victime ne saurait être retenue. 

3.  Autres motifs d'irrecevabilité 

271.  La Cour constate que ce grief n'est pas manifestement mal fondé au 
sens de l'article 35 § 3 de la Convention. Elle relève par ailleurs que celui-ci 
ne se heurte à aucun autre motif d'irrecevabilité. Il convient donc de le 
déclarer recevable. 

B.  Sur le fond 

272.  Se référant aux arguments développés dans le cadre son exception 
de non-épuisement, le Gouvernement affirme que le système italien offrait 
au requérant, à un degré suffisant de certitude, la possibilité d'interjeter un 
appel tardif. Cette possibilité n'était soumise à aucune charge probatoire 
exorbitante et n'était exclue que dans des cas limités et indiqués avec 
précision. Il s'agissait donc d'un mécanisme répondant aux exigences de la 
Convention. 

273.  Le requérant considère inacceptable d'avoir été jugé in absentia à 
cause de l'application cumulée d'un critère objectif (l'impossibilité de le 
repérer) et d'un critère subjectif (le suspecter d'une tentative de soustraction 
à la justice). Il souligne que les autorités italiennes n'ont pas essayé de le 
repérer à une autre adresse dont elles auraient eu connaissance. 

274.  Le requérant allègue que, à l'instar de M. Sejdovic, il n'a jamais 
renoncé, de manière non équivoque, à son droit de comparaître et que la 
législation interne de l'Etat défendeur ne lui garantit pas la possibilité 
d'obtenir un nouveau procès en sa présence. 
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275.  A cet égard, il souligne qu'au cours de sa procédure d'extradition, il 
a été établi qu'il n'avait pas participé au procès en Italie et qu'il y avait eu 
une violation de la loi sur l'extradition, l'accusé n'ayant pas eu la possibilité 
de se défendre. 

276.  Les principes généraux en matière de procès par contumace sont 
énoncés dans l'arrêt Sejdovic (voir arrêt précité, §§ 81-95). 

277.  Faisant application de ces principes dans le cas d'espèce, la Cour 
note que les 23 juin 1994 et 11 mai 1995, le GIP de Turin a ordonné le 
placement en détention provisoire du requérant. Etant donné que ce dernier 
était devenu introuvable, il fut déclaré « en fuite » (latitante) (paragraphes 6 
et 8-11 ci-dessus). Un avocat fut nommé d'office pour représenter le 
requérant et les actes de la procédure, y compris l'arrêt de condamnation, 
furent notifiés à cet avocat. Le Gouvernement ne conteste pas que le 
requérant a été jugé par contumace et qu'avant son arrestation il n'avait reçu 
aucune information officielle quant aux accusations ou à la date de son 
procès. 

278.  Dès lors, se pose la question de savoir si, en l'absence de réception 
d'une notification officielle, le requérant peut être considéré comme ayant 
eu une connaissance des poursuites et du procès suffisante pour lui 
permettre de décider de renoncer à son droit de comparaître ou de se 
dérober à la justice. 

279.  Dans de précédentes affaires de condamnation par contumace, la 
Cour a estimé qu'aviser quelqu'un des poursuites intentées contre lui 
constitue un acte juridique d'une telle importance qu'il doit répondre à des 
conditions de forme et de fond propres à garantir l'exercice effectif des 
droits de l'accusé, et qu'une connaissance vague et non officielle ne saurait 
suffire (T. c. Italie c. Italie, arrêt du 12 octobre 1992, série A no 245-C, 
p. 42, § 28, et Somogyi c. Italie, no 67972/01, § 75, CEDH 2004-IV). 
La Cour ne saurait pour autant exclure que certains faits avérés puissent 
démontrer sans équivoque que l'accusé sait qu'une procédure pénale est 
dirigée contre lui et connaît la nature et la cause de l'accusation et qu'il n'a 
pas l'intention de prendre part au procès ou entend se soustraire aux 
poursuites. Tel pourrait être le cas, par exemple, lorsqu'un accusé déclare 
publiquement ou par écrit ne pas souhaiter donner suite aux interpellations 
dont il a eu connaissance par des sources autres que les autorités ou bien 
lorsqu'il parvient à échapper à une tentative d'arrestation (voir, notamment, 
Iavarazzo c. Italie (déc.), no 50489/99, 4 décembre 2001), ou encore lorsque 
sont portées à l'attention des autorités des pièces prouvant sans équivoque 
qu'il a connaissance de la procédure pendante contre lui et des accusations 
qui pèsent sur lui (Sejdovic précité, § 99). 

280.  Aux yeux de la Cour, de telles circonstances ne se trouvent pas 
établies en l'espèce. La simple absence de l'accusé de son lieu de résidence 
habituel, ou des habitations de ses proches, ne saurait suffire à cet égard. 
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281.  Dans ces conditions, la Cour estime qu'il n'a pas été démontré que 
le requérant avait une connaissance suffisante des poursuites et des 
accusations à son encontre. Elle ne peut donc conclure qu'il a essayé de se 
dérober à la justice ou qu'il a renoncé de manière non équivoque à son droit 
de comparaître à l'audience. 

282.  Il reste à vérifier si le droit interne lui offrait, à un degré suffisant 
de certitude, une possibilité d'obtenir un nouveau procès en sa présence. Sur 
ce point, le Gouvernement se réfère aux recours prévus par les articles 670 
et 175 du CPP. La Cour ne peut cependant que réitérer les observations 
qu'elle a déjà exposées au sujet de l'exception de non-épuisement des voies 
de recours internes (paragraphes 37-40 ci-dessus). Elle rappelle ses 
conclusions selon lesquelles un incident d'exécution n'aurait eu aucune 
chance d'aboutir et une demande en relèvement de forclusion ne garantissait 
pas au requérant, avec un degré suffisant de certitude, la possibilité d'être 
présent et de se défendre au cours d'un nouveau procès. Le Gouvernement 
n'a pas soutenu devant la Cour que le requérant disposait d'autres moyens 
pour obtenir la réouverture du délai d'appel ou la tenue d'un nouveau procès. 

283.  A la lumière de ce qui précède, la Cour estime que le requérant – 
qui a été jugé par contumace et dont il n'a pas été démontré qu'il avait 
cherché à se soustraire à la justice ou qu'il avait renoncé de manière non 
équivoque au droit à comparaître – ne s'est pas vu offrir la possibilité 
d'obtenir qu'une juridiction statue à nouveau, après l'avoir entendu dans le 
respect des droits de la défense, sur le bien-fondé des accusations portées à 
son encontre. 

284.  Partant, il y a eu en l'espèce violation de l'article 6 §§ 1 et 3 de la 
Convention. 

 

II.  SUR LA VIOLATION ALLÉGUÉE DE L'ARTICLE 6 § 2 DE LA 
CONVENTION 

285.  Le requérant soutient que la présomption selon laquelle il avait 
essayé de se soustraire à la justice est incompatible avec la présomption 
d'innocence. Il invoque le paragraphe 2 de l'article 6 de la Convention, ainsi 
libellé : 

« Toute personne accusée d'une infraction est présumée innocente jusqu'à ce que sa 
culpabilité ait été légalement établie. » 

286.  La Cour relève que ce grief est lié à celui examiné ci-dessus et doit 
donc aussi être déclaré recevable. 

287.  Au vu de la conclusion figurant au paragraphe 59 ci-dessus, elle ne 
considère pas nécessaire de se pencher également sur la question de savoir 
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s'il y a eu violation du principe de la présomption d'innocence (voir, mutatis 
mutandis, R. R. c. Italie, no 42191/02, § 64, 9 juin 2005). 

 

 

 

III.  SUR L'APPLICATION DE L'ARTICLE 41 DE LA CONVENTION 

288.  Aux termes de l'article 41 de la Convention, 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et 
si le droit interne de la Haute Partie contractante ne permet d'effacer 
qu'imparfaitement les conséquences de cette violation, la Cour accorde à la partie 
lésée, s'il y a lieu, une satisfaction équitable. » 

A.  Dommage 

289.  Le requérant allègue qu'il n'a pas pu s'occuper de ses affaires 
pendant sa détention sous écrou extraditionnel, soit du 13 août au 
25 novembre 2003. Même après sa libération, il considère que son destin 
n'est pas certain, en particulier en ce qui concerne le risque d'arrestation lors 
de voyages à l'étranger. De plus, il n'est pas en mesure de conduire ses 
affaires comme d'habitude et sa vie familiale a été sérieusement perturbée. 
Ceci a provoqué un « dommage sérieux », dont le requérant a donné une 
estimation dans son formulaire de requête (250 000 euros (EUR)). 

290.  Le Gouvernement observe que le requérant n'a produit le moindre 
élément de preuve concernant les dommages subis. Il estime qu'en tout état 
de cause le simple constat d'une violation suffit à compenser le préjudice 
allégué. 

291.  La Cour rappelle qu'elle octroie des sommes au titre de la 
satisfaction équitable prévue par l'article 41 lorsque la perte ou les 
dommages réclamés ont été causés par la violation constatée, l'Etat n'étant 
par contre pas censé verser de l'argent pour les dommages qui ne lui sont 
pas imputables (Perote Pellon c. Espagne, no 45238/99, § 57, 25 
juillet 2002, et Bracci c. Italie, no 36822/02, § 71, 13 octobre 2005). 

292.  En l'espèce, la Cour a constaté une violation de l'article 6 de la 
Convention dans la mesure où le requérant, condamné par contumace, n'a 
pas pu obtenir la réouverture de son procès. Elle n'a pas relevé de 
défaillances dans les recherches de l'accusé et ne saurait conclure que la 
détention de celui-ci sous écrou extraditionnel doit être mise à la charge des 
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autorités italiennes. Le requérant n'a d'ailleurs pas indiqué les éléments qui 
auraient pu amener ces dernières à penser qu'il se trouvait au Pays-Bas. 

293.  Partant, la Cour ne considère pas qu'il soit approprié d'octroyer une 
compensation au requérant au titre du préjudice matériel. Aucun lien de 
causalité ne se trouve en effet établi entre la violation constatée et la 
détention dénoncée par l'intéressé (Sejdovic précité, §§ 132-133). 

294.  Quant au préjudice moral, la Cour estime que, dans les 
circonstances de l'espèce, le constat de violation constitue en soi une 
satisfaction équitable suffisante (Brozicek c. Italie, arrêt du 19 décembre 
1989, série A no 167, p. 20, § 48 ; F.C.B. c. Italie, arrêt du 28 août 1991, 
série A no 208-B, p. 22, § 38 ; T. c. Italie précité, p. 43, § 32 ; Sejdovic 
précité, § 134). 

295.  La Cour rappelle que, dans des affaires dirigées contre la Turquie 
concernant l'indépendance et l'impartialité des cours de sûreté de l'Etat, elle 
a indiqué dans des arrêts de chambre qu'en principe le redressement le plus 
approprié consisterait à faire rejuger le requérant à la demande de celui-ci et 
en temps utile (voir, parmi d'autres, Gençel c. Turquie, no 53431/99, § 27, 
23 octobre 2003, et Tahir Duran c. Turquie, no 40997/98, § 23, 
29 janvier 2004). Il convient également de noter qu'une position similaire a 
été adoptée dans des affaires contre l'Italie où le constat de violation des 
exigences d'équité posées par l'article 6 découlait d'une atteinte au droit de 
participer au procès (Somogyi précité, § 86, et R.R. c. Italie précité, § 76) et 
au droit d'interroger les témoins à charge (Bracci précité, § 75). La Grande 
Chambre a fait sienne l'approche générale adoptée dans la jurisprudence 
citée ci-dessus (Öcalan c. Turquie [GC], no 46221/99, § 210, 12 mai 2005, 
et Sejdovic précité, §§ 125-126). 

296.  La Cour estime en conséquence que lorsqu'un particulier, comme 
en l'espèce, a été condamné à l'issue d'une procédure entachée de 
manquements aux exigences de l'article 6 de la Convention, un nouveau 
procès ou une réouverture de la procédure à la demande de l'intéressé 
représente en principe un moyen approprié de redresser la violation 
constatée. Cependant, les mesures de réparation spécifiques à prendre, le cas 
échéant, par un Etat défendeur pour s'acquitter des obligations qui lui 
incombent en vertu de la Convention dépendent nécessairement des 
circonstances particulières de la cause et doivent être définies à la lumière 
de l'arrêt rendu par la Cour dans l'affaire concernée, compte dûment tenu de 
la jurisprudence de la Cour citée ci-dessus (Öcalan, loc. cit.). 

297.  Par ailleurs, il n'appartient pas à la Cour d'indiquer les modalités et 
la forme d'un nouveau procès éventuel. L'Etat défendeur demeure libre, sous 
le contrôle du Comité des Ministres du Conseil de l'Europe, de choisir les 
moyens de s'acquitter de son obligation de placer le requérant, le plus 
possible, dans une situation équivalant à celle dans laquelle il se trouverait 
s'il n'y avait pas eu manquement aux exigences de la Convention (Piersack 
c. Belgique (ancien article 50), arrêt du 26 octobre 1984, série A no 85, 
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p. 16, § 12), pour autant que ces moyens soient compatibles avec les 
conclusions contenues dans l'arrêt de la Cour et avec les droits de la défense 
(Lyons et autres c. Royaume-Uni (déc.), no 15227/03, CEDH 2003-IX). 

B.  Frais et dépens 

298.  Le requérant demande 6 283,2 EUR pour les frais et dépens 
encourus devant la Cour. Il allègue que son cas a requis vingt-quatre heures 
de travail, au tarif de 220 EUR de l'heure, auquel doivent s'ajouter les 
impôts. 

299.  Le Gouvernement observe que le requérant n'a pas étayé ses frais 
de justice sur la base des documents pertinents. Par ailleurs, ces frais 
« sembleraient influencés par le montant démesuré et par le mal-fondé du 
petitum ».  

300.  Selon la jurisprudence de la Cour, un requérant ne peut obtenir le 
remboursement de ses frais et dépens que dans la mesure où se trouvent 
établis leur réalité, leur nécessité et le caractère raisonnable de leur taux. 
En l'espèce, la Cour juge excessif le montant sollicité et décide d'octroyer 
5 000 EUR de ce chef. 

C.  Intérêts moratoires 

301.  La Cour juge approprié de baser le taux des intérêts moratoires sur 
le taux d'intérêt de la facilité de prêt marginal de la Banque centrale 
européenne majoré de trois points de pourcentage. 

 

PAR CES MOTIFS, LA COUR, À L'UNANIMITÉ, 

1.  Déclare la requête recevable ; 
 
2.  Dit qu'il y a eu violation de l'article 6 §§ 1 et 3 de la Convention ; 
 
3.  Dit qu'il n'y a pas lieu d'examiner le grief tiré de l'article 6 § 2 de la 

Convention ; 
 
4.  Dit que le constat de violation de la Convention constitue en lui-même 

une satisfaction équitable suffisante pour le dommage moral ; 
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5.  Dit 
a)  que l'Etat défendeur doit verser au requérant, dans les trois mois à 
compter du jour où l'arrêt sera devenu définitif conformément à 
l'article 44 § 2 de la Convention, 5 000 EUR (cinq mille euros) pour 
frais et dépens, plus tout montant pouvant être dû à titre d'impôt ; 
b)  qu'à compter de l'expiration dudit délai et jusqu'au versement, ce 
montant sera à majorer d'un intérêt simple à un taux égal à celui de la 
facilité de prêt marginal de la Banque centrale européenne applicable 
pendant cette période, augmenté de trois points de pourcentage ; 
 

6.  Rejette la demande de satisfaction équitable pour le surplus. 
 

Fait en français, puis communiqué par écrit le 28 septembre 2006 en 
application de l'article 77 §§ 2 et 3 du règlement. 
 Vincent BERGER Boštjan M. ZUPANCIC  
 Greffier Président 
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En l'affaire Drassich c. Italie, 
La Cour européenne des Droits de l'Homme (deuxième section), siégeant 

en une chambre composée de : 
 Mme F. TULKENS, présidente, 
 MM. I. CABRAL BARRETO, 
  R. TÜRMEN, 
  V. ZAGREBELSKY, 
 Mmes A. MULARONI, 
  D. JOCIENE, 
 MM. D. POPOVIC, juges, 
et de Mme S. DOLLE, greffière de section, 

Après en avoir délibéré en chambre du conseil le 20 novembre 2007, 
Rend l'arrêt que voici, adopté à cette date : 

PROCÉDURE 

302.  A l'origine de l'affaire se trouve une requête (no 25575/04) dirigée 
contre la République italienne et dont un ressortissant de cet Etat, 
M. Mauro Drassich (« le requérant »), a saisi la Cour le 14 juillet 2004 en 
vertu de l'article 34 de la Convention de sauvegarde des Droits de l'Homme 
et des Libertés fondamentales (« la Convention »). 

303.  Le requérant est représenté par Me L. Stortoni, avocat à Bologne. 
Le gouvernement italien (« le Gouvernement ») est représenté par son agent, 
M. I. M. Braguglia, et par son coagent adjoint, M. N. Lettieri. 

304.  Le requérant alléguait l'iniquité de la procédure pénale contre lui en 
raison de la requalification des faits pour lesquels il était poursuivi et de 
l'impossibilité de se défendre de la nouvelle accusation. 

305.  Le 10 novembre 2005, la Cour a décidé de communiquer la requête 
au Gouvernement. Se prévalant des dispositions de l'article 29 § 3, elle a 
décidé que seraient examinés en même temps la recevabilité et le bien-fondé 
de l'affaire. 

EN FAIT 

I.  LES CIRCONSTANCES DE L'ESPÈCE 

306.  Le requérant est né en 1958 et réside à Trieste. Lors de 
l'introduction de la requête, il était détenu à la prison de Turin. 

307.  Magistrat auprès du tribunal de Pordenone, il était chargé de la 
direction de la section du tribunal traitant les affaires de faillite. 
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308.  Par une ordonnance du 20 janvier 1995, il fut renvoyé en jugement 
devant le tribunal de Venise pour les délits de corruption, faux et abus de 
pouvoir. 

309.  Il était accusé d'avoir nommé personnellement les syndics 
(curatori) et les juges commissaires (commissari giudiziari) dans cent 
quatre-vingts procédures de faillite. Pour ce faire, il avait falsifié les décrets 
de nomination qui, aux sens de la loi, doivent obligatoirement être pris 
collégialement. En outre, il était inculpé d'avoir calculé les rétributions dues 
aux professionnels, tels que syndics, experts et conseillers commerciaux, 
selon les barèmes maximaux fixés par la loi, percevant en retour des 
avantages patrimoniaux de la part de certains d'entre eux. 

310.  Le troisième chef d'accusation à la charge du requérant, concernant 
le délit de corruption, se lisait comme suit : 

« Infraction punie et prévue par l'article 319 du code pénal (corruzione per un atto 
contrario ai doveri d'ufficio) pour avoir, en sa qualité de magistrat prés du tribunal de 
Pordenone (...), accompli des actes contraires à ses devoirs publics, en choisissant les 
syndics et les juges commissaires contrairement aux devoirs de transparence, rectitude 
(correttezza) et bonne gestion de l'administration publique (...) et, en tout état de 
cause, pour avoir, contrairement aux devoirs de fidélité, impartialité et probité, reçu de 
l'argent et d'autres bénéfices de la part de syndics, experts et conseillers commerciaux 
(...) » 

311.  Le 20 décembre 1996, le parquet de Venise renvoya en jugement le 
requérant et quatre conseillers commerciaux, ces derniers étant inculpés 
d'avoir bénéficié des nominations irrégulières et d'avoir remis en retour au 
requérant des sommes d'argent et des objets de valeur. L'ordonnance de 
renvoi en jugement faisait référence au troisième chef d'accusation du décret 
du 20 janvier 1995. 

312.  La mise en état de l'affaire commença en janvier 1998. A l'audience 
du 28 janvier 1998, les deux procédures ouvertes contre les requérant furent 
réunies. 

313.  Le requérant ne nia pas les faits. Cependant, il affirma s'être 
conformé à une pratique existant dans plusieurs tribunaux italiens dans le 
but d'alléger ses collègues magistrats des tâches liées à la nomination des 
syndics et des juges commissaires, en raison de la charge exorbitante de 
travail pesant sur le tribunal. Quant à la question des rétributions accordées 
aux professionnels, il soutint avoir voulu organiser le travail de la section du 
tribunal dont il était responsable sur un mode d'efficacité et de collaboration 
avec ceux-ci, accordant de manière indiscriminée des rétributions élevées 
tout en respectant les critères de calcul fixés par la loi. 

314.  Par un jugement du 21 octobre 1998, le tribunal de Venise déclara 
le requérant coupable de faux et de cinq épisodes de corruption, le délit 
d'abus de pouvoir étant absorbé par ce dernier délit. 



 ARRÊT DRASSICH c. ITALIE 162 

 162 

Le requérant fut condamné à une peine globale de trois ans 
d'emprisonnement. Des circonstances atténuantes lui furent reconnues en 
raison de sa personnalité et de son comportement pendant le procès. 

315.  Le requérant et le ministère public interjetèrent appel. Par un arrêt 
du 12 février 2002, la cour d'appel de Venise confirma la condamnation du 
requérant pour les délits de faux et de corruption. Cependant, déclarant le 
requérant coupable de huit épisodes de corruption, la cour d'appel éleva la 
peine à trois ans et huit mois d'emprisonnement. 

316.  Le requérant se pourvut en cassation. Dans un de ses moyens, il fit 
valoir que le délit de corruption, compte tenu des circonstances atténuantes 
dont il avait bénéficié, était prescrit depuis août 2001. 

317.  Par un arrêt du 4 janvier 2004, dont le texte fut déposé au greffe le 
17 mai 2004, la Cour de cassation débouta le requérant. Au sujet de 
l'exception du requérant concernant la prescription du délit de corruption, la 
haute juridiction affirma qu'il était nécessaire de requalifier les faits, faisant 
ainsi usage de son pouvoir institutionnel d'attribuer aux faits délictueux la 
juste qualification juridique. Elle soutint que l'exclusion d'une cause 
d'extinction de l'infraction qui pourrait éventuellement découler de la 
requalification ne pourrait être considérée comme une reformatio in pejus, 
dans la mesure où la peine infligée n'est pas aggravée. 

318.  La Cour de cassation estima que, compte tenu de la nature des actes 
qui avaient fait l'objet de la corruption et du fait qu'ils avaient été accomplis 
par le requérant dans l'exercice de la fonction judiciaire, les faits de l'espèce 
devaient être qualifiés de « corruption dans des actes judiciaires » 
(corruzione in atti giudiziari) au sens de l'article 319ter du code pénal. Cette 
infraction, punie plus sévèrement que celle, autonome, prévue par l'article 
319, trouve à s'appliquer lorsque la corruption a été commise dans le but 
spécifique de favoriser ou de nuire à l'une des parties du procès. A ce 
propos, elle affirma que les syndics et les juges commissaires doivent être 
considérés comme étant « parties du procès », car ils ont un intérêt, direct ou 
indirect, à l'issue de la procédure de faillite. 

Compte tenu du fait que la qualification juridique des faits retenue 
entraînait, nonobstant la concession des circonstances atténuantes, une peine 
supérieure à cinq ans d'emprisonnement, la Cour de cassation conclut que le 
délai légal prescrit par l'article 157 du code de procédure pénale pour la 
prescription du délit n'était pas encore expiré et rejeta l'exception soulevée 
par le requérant. 

II.  LE DROIT INTERNE PERTINENT 

Le code pénal 

319.  L'article 319 du code pénal se lit ainsi : 



 ARRÊT DRASSICH c. ITALIE 163 

 163 

« Corruzione per un atto contrario ai doveri d'ufficio. Le fonctionnaire public qui, 
omettant ou retardant (...) un acte rentrant dans l'exercice de ses fonctions, ou 
accomplissant un acte contraire à ses devoirs publics, reçoit de l'argent ou d'autres 
bénéfices, ou en accepte la promesse, est puni d'une peine de deux à cinq 
ans d'emprisonnement ». 

L'article 319bis prévoie les circonstances aggravantes du délit ci-dessus : 

« Circostanze aggravanti. La peine est augmentée si l'infraction prévue par l'article 
319 concerne l'attribution d'emplois publics, de pensions ou de salaires ou la 
conclusion de contrats avec l'administration publique dont le fonctionnaire fait 
partie ». 

L'article 319ter du même code dispose : 

« Corruzione in atti giudiziari. Si les faits prévus par l'article (...) 319 sont commis 
afin de favoriser ou de nuire à l'une des parties d'un procès civil, pénal ou 
administratif, l'infraction est punie d'une peine de trois à huit ans d'emprisonnement. 

(...) si de l'infraction découle l'injuste condamnation d'un tiers à une peine de 
réclusion supérieure à cinq ans ou à la perpétuité, le délit est puni d'une peine de six à 
vingt ans de réclusion». 

Le code de procédure pénale 

320.  Aux termes de l'article 157 § 1, alinéa 4, du code pénal, le délai de 
prescription est de cinq ans si le délit est puni d'une peine de réclusion 
inferieure à cinq ans. Selon le deuxième paragraphe de ce même article, 
pour déterminer le délai légal de la prescription, il faut tenir compte de la 
peine maximale prévue. 

321.  Au sens de l'article 521 §§ 1 et 2 du code de procédure pénale : 

« 1.  Dans le jugement, le juge peut donner aux faits une qualification juridique 
différente par rapport à celle qui a été retenue dans le chef d'accusation à condition 
que l'infraction ne dépasse pas sa compétence. 

2.  Le juge ordonne (...) la transmission du dossier au parquet s'il s'aperçoit que le 
fait est différent par rapport à celui qui a été décrit dans l'ordonnance de renvoi en 
jugement (...) ». 

L'article 522 § 1 du code de procédure pénale établit que : 

« Le non-respect des dispositions prévues dans la présente section est un motif de 
nullité ». 

La jurisprudence de la Cour de cassation 

322.   Dans son arrêt no 45275 du 16 novembre 2001, la Cour de 
cassation affirma que : 

« Le délit de corruption dans des actes judiciaires, prévu à l'article 319ter, 
représente une infraction autonome et non pas une circonstance aggravante des délits 
de corruption prévus par les articles 318 et 319 du même code. En effet, outre le 
différent nomen juris du délit et le fait que le second paragraphe de l'article prévoie 
des circonstances aggravantes, cette infraction comporte l'élément intentionnel 
spécifique de favoriser ou de préjuger une partie du procès ». 
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EN DROIT 

I.  SUR LA VIOLATION ALLÉGUÉE DE L'ARTICLE 6 §§ 1 ET 3 a) et 
b) DE LA CONVENTION 

323.  Le requérant se plaint de l'iniquité de la procédure pénale contre lui 
et allègue la méconnaissance de son droit de défense. Il invoque l'article 6 
de la Convention qui, dans ses parties pertinentes, se lit ainsi : 

« 1.  Toute personne a droit à ce que sa cause soit entendue équitablement (...) par 
un tribunal (...) qui décidera (...) du bien-fondé de toute accusation en matière pénale 
dirigée contre elle. 

(...) 

3.  Tout accusé a droit notamment à : 

a)  être informé, dans le plus court délai, dans une langue qu'il comprend et d'une 
manière détaillée, de la nature et de la cause de l'accusation portée contre lui ; 

b)  disposer du temps et des facilités nécessaires à la préparation de sa défense ; 
(...) » 

324.  Le Gouvernement s'oppose à cette thèse. 

A.  Sur la recevabilité 

325.  La Cour constate que la requête n'est pas manifestement mal fondée 
au sens de l'article 35 § 3 de la Convention. La Cour relève par ailleurs que 
celle-ci ne se heurte à aucun autre motif d'irrecevabilité. Il convient donc de 
la déclarer recevable. 

B.  Sur le fond 

1.  Arguments des parties 

326.  Le requérant ne conteste pas le droit des autorités nationales de 
requalifier les faits. Il ne conteste que les conditions dans lesquelles une 
telle requalification est intervenue et le fait de ne pas en avoir été informé en 
temps utile. 

Contrairement à l'affaire De Salvador Torres c. Espagne (arrêt du 24 
octobre 1996, Recueil des arrêts et décisions 1996-V), cité par le 
Gouvernement (paragraphe 29 ci-dessous), les faits requalifiés ne lui ont 
jamais été notifiés et jamais il n'a eu la possibilité de préparer sa défense par 
rapport à la nouvelle accusation ou de débattre du bien fondé de celle-ci. 

327.  Le requérant allègue en outre que la requalification de son 
accusation a eu de graves répercussions sur la peine qui lui a été infligée. Il 
fait observer que, si le délit de corruption avait été déclaré prescrit, le calcul 
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de la peine globale à son encontre aurait été inférieur à trois ans de réclusion 
et il aurait pu bénéficier d'une mesure alternative à la détention. 

328.  Le Gouvernement affirme que la requalification opérée par la Cour 
de cassation n'a nullement entraîné une modification des faits reprochés au 
requérant au début de la procédure. Seul le nomen juris de l'infraction 
délictueuse aurait été modifiée, ce qui rentre parfaitement dans les 
compétences de la haute juridiction et vise une application uniforme de la 
loi. 

329.  De plus, la Cour de cassation aurait appliqué une jurisprudence 
consolidée qui lui permet de rectifier la qualification juridique des faits 
lorsque la peine qui en résulte n'est pas aggravée. A ce propos, le 
Gouvernement fait valoir que la requalification litigieuse a concerné 
seulement le délit de corruption, tandis que la mesure de la peine aurait été 
déterminée par le délit de faux. 

330.  Quoiqu'il en soit, le délit prévu par l'article 319ter ne constitue 
qu'une circonstance aggravante du délit de corruption simple prévu par 
l'article 319, qui avait été initialement imputé au requérant. Le 
Gouvernement souligne les similitudes de la présente requête avec l'affaire 
De Salvator Torres c. Espagne (précitée) et soutient que le fait que la 
corruption ait été accomplie dans l'exercice de la fonction judiciaire et dans 
le but de favoriser une partie du procès constituaient des éléments 
intrinsèques de l'accusation initiale ressortissant de l'ordonnance de renvoi, 
contre laquelle le requérant a eu le loisir de se défendre tout au long de son 
procès. 

331.  Le Gouvernement attire l'attention de la Cour sur le texte de 
l'ordonnance de renvoi et maintient que tous les éléments constitutifs du 
délit pour lequel le requérant a été condamné en dernier ressort y étaient 
indiqués. 

2.  Appréciation de la Cour 

332.  La Cour rappelle que les dispositions du paragraphe 3 de l'article 6 
montrent la nécessité de mettre un soin particulier à notifier l' « accusation » 
à l'intéressé. L'acte d'accusation jouant un rôle déterminant dans les 
poursuites pénales, l'article 6 § 3 a) reconnaît à l'accusé le droit d'être 
informé non seulement de la cause de l'accusation, c'est-à-dire des faits 
matériels qui sont mis à sa charge et sur lesquels se fonde l'accusation, mais 
aussi de la qualification juridique donnée à ces faits et ce d'une manière 
détaillée (Pélissier et Sassi c. France [GC], no 25444/94, § 51, CEDH 
1999-II). 

333.  La portée de cette disposition doit notamment s'apprécier à la 
lumière du droit plus général à un procès équitable que garantit le 
paragraphe 1 de l'article 6 de la Convention. En matière pénale, une 
information précise et complète des charges pesant contre un accusé, et 
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donc la qualification juridique que la juridiction pourrait retenir à son 
encontre, est une condition essentielle de l'équité de la procédure. 

334.  Par ailleurs, il n'en va pas autrement en matière civile, la Cour 
ayant affirmé que le juge doit respecter le principe du contradictoire et 
donner aux parties la possibilité de connaître et de débattre toute question 
essentielle pour l'issue de la procédure, notamment lorsqu'il rejette un 
pourvoi en cassation ou tranche un litige sur la base d'un motif soulevé 
d'office (Clinique des Acacias et autres c. France, nos 65399/01, 65406/01, 
65405/01 et 65407/01, § 38, 13 octobre 2005 ; Prikyan et Angelova c. 
Bulgarie, no 44624/98, § 52, 16 février 2006). 

335.  Les dispositions de l'article 6 § 3 a) n'imposent aucune forme 
particulière quant à la manière dont l'accusé doit être informé de la nature et 
de la cause de l'accusation portée contre lui. Il existe par ailleurs un lien 
entre les alinéas a) et b) de l'article 6 § 3 et le droit à être informé de la 
nature et de la cause de l'accusation doit être envisagé à la lumière du droit 
pour l'accusé de préparer sa défense (Pélissier et Sassi c. France précité, 
§§ 52-54). Si les juridictions du fond disposent, lorsqu'un tel droit leur est 
reconnu en droit interne, de la possibilité de requalifier les faits dont elles 
sont régulièrement saisies, elles doivent s'assurer que les accusés ont eu 
l'opportunité d'exercer leurs droits de défense sur ce point d'une manière 
concrète et effective. Ceci implique qu'ils soient informés, en temps utile, 
non seulement de la cause de l'accusation, c'est-à-dire des faits matériels qui 
sont mis à leur charge et sur lesquels se fonde l'accusation, mais aussi de la 
qualification juridique donnée à ces faits et ce d'une manière détaillée. 

336.  En l'espèce, le grief du requérant tient au fait d'avoir été condamné 
pour un délit, la corruption dans des actes judiciaires, qui n'était pas 
mentionné dans son renvoi en jugement et qui ne lui a été communiqué à 
aucun stade de la procédure. 

337.  La Cour observe d'emblée que la requalification litigieuse eut lieu 
au moment du délibéré de la Cour de cassation. De plus, il n'apparaît pas 
que le ministère public ou l'un des magistrats composant le collège de la 
haute juridiction ait évoqué l'opportunité de requalifier les faits de la cause à 
un stade antérieur de la procédure (Pélissier et Sassi c. France précité, §55 ; 
a contrario, Backstrom et Andersson c. Suède (déc.), no 67930/01, du 5 
septembre 2006). Dans ces conditions, il n'est pas établi que le requérant fût 
averti de la possibilité d'une requalification de l'accusation portée contre lui 
et, encore moins, qu'il eut l'occasion de débattre contradictoirement la 
nouvelle accusation (a contrario, D.C. c. Italie (déc.), no 55990/00, non-
publié). D'ailleurs, le Gouvernement n'avance aucun argument à ce propos. 

338.  Reste à examiner, à la lumière de la notion, en droit italien, du délit 
de corruption dans des actes judiciaires, s'il était suffisamment prévisible 
pour le requérant que l'accusation initialement diligentée contre lui soit 
requalifiée. 
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339.  A ce propos, la Cour ne saurait suivre le raisonnement du 
Gouvernement selon lequel l'infraction litigieuse ne constitue qu'une simple 
circonstance aggravante du délit de corruption simple. 

En effet, force est de constater que la Cour de cassation affirma dans son 
arrêt rendu contre le requérant que la corruption dans des actes judiciaires 
constitue un délit « autonome », puni plus sévèrement que la corruption 
simple en raison du « but spécifique de favoriser ou de nuire à l'une des 
parties du procès » (paragraphe 17 ci-dessus). De surcroît, ce même principe 
avait été déjà affirmé par la haute juridiction dans un arrêt de 2001 
(paragraphe 21 ci-dessus). 

340.  La Cour relève que, s'il est vrai que les articles 319 et 319ter 
figurent dans la même section du code pénal, ces deux dispositions se 
distinguent clairement par l'un de leurs éléments constitutifs. 

Certes, comme le Gouvernement l'a affirmé, l'élément matériel des deux 
délits est le même, à savoir la commission d'actes contraires aux devoirs 
propres à un fonctionnaire public dans le but de percevoir des bénéfices. 
Cependant, comme la Cour vient de le constater, le délit de corruption dans 
des actes judiciaires nécessite également la présence d'un élément 
intentionnel spécifique (Sadak et autres c. Turquie, nos 29900/96, 29901/96, 
29902/96 et 29903/96, § 54, CEDH 2001-VIII ; à contrario, De Salvador 
Torres c. Espagne, précité, § 33). 

341.  Or, la Cour n'a pas à apprécier le bien-fondé des moyens de défense 
que le requérant aurait pu invoquer s'il avait eu la possibilité de débattre de 
la nouvelle accusation contre lui, notamment par rapport à la question de 
savoir si les actes délictueux avaient été accomplis dans le but de privilégier 
l'une des parties du procès. Elle relève simplement qu'il est plausible de 
soutenir que ces moyens auraient été différents de ceux choisis afin de 
contester l'action principale (Pélissier et Sassi c. France, précitée, § 60 ; 
Sadak et autres c. Turquie, précité, § 55). 

342.  Enfin, au sujet des répercussions de la nouvelle accusation sur la 
détermination de la peine du requérant, la Cour observe que la Cour de 
cassation procéda à la requalification des faits de la cause dans le cadre de 
l'examen de l'exception de prescription du délit soulevée par le requérant. 
La haute juridiction motiva le rejet de ladite exception sur la base de la 
nouvelle qualification juridique des faits et compte tenu du plafond légal de 
la peine applicable au délit de corruption dans des actes judiciaires, plus 
élevée de celle prévue pour le délit de corruption simple. 

Dès lors, la Cour ne saurait souscrire à la thèse du Gouvernement selon 
laquelle la modification de l'accusation a été sans incidence sur la 
détermination de la peine prononcée à l'encontre du requérant. 

343.  Eu égard à tous ces éléments, la Cour estime qu'une atteinte a été 
portée au droit du requérant à être informé d'une manière détaillée de la 
nature et de la cause de l'accusation portée contre lui, ainsi qu'à son droit à 
disposer du temps et des facilités nécessaires à la préparation de sa défense. 
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344.  Partant, il y a eu violation du paragraphe 3 a) et b) de l'article 6 de 
la Convention, combiné avec le paragraphe 1 du même article, qui prescrit 
une procédure équitable. 

II.  SUR L'APPLICATION DE L'ARTICLE 41 DE LA CONVENTION 

345.  Aux termes de l'article 41 de la Convention, 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et 
si le droit interne de la Haute Partie contractante ne permet d'effacer 
qu'imparfaitement les conséquences de cette violation, la Cour accorde à la partie 
lésée, s'il y a lieu, une satisfaction équitable. » 

346.  Le requérant n'a présenté aucune demande de satisfaction équitable 
dans le délai qui lui avait été imparti à ce fin. 

Partant, la Cour estime qu'il n'y a pas lieu d'octroyer de somme au titre de 
l'article 41 (Willekens c. Belgique, no 50859/99, § 27, 24 avril 2003). 

347.  Toutefois, lorsque la Cour conclut qu'un particulier a été condamné 
à l'issue d'une procédure entachée de manquements aux exigences de 
l'article 6 de la Convention, un nouveau procès ou une réouverture de la 
procédure, à la demande de l'intéressé, représente en principe un moyen 
approprié de redresser la violation constatée (voir Öcalan c. Turquie [GC], 
no 46221/99, § 210 in fine, CEDH 2005-IV ; Ünsal c. Turquie, no 24632/02, 
§ 36, 20 février 2007). 

PAR CES MOTIFS, LA COUR, À L'UNANIMITÉ, 

1.  Déclare la requête recevable ; 
 
2.  Dit qu'il y a eu violation de l'article 6 §§ 1 et 3 a) et b) de la Convention. 

Fait en français, puis communiqué par écrit le 11 décembre 2007 en 
application de l'article 77 §§ 2 et 3 du règlement. 
 S. DOLLE F. TULKENS 
 Greffière Présidente 
 


