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LEGGE 24 marzo 2001 n. 89 
 

(pubblicata nella Gazzetta Ufficiale n. 78 del 3 aprile 2001) 

CAPO II 

Equa riparazione 

Art. 2 

Diritto all'equa riparazione 

1. Chi ha subito un danno patrimoniale o non patrimoniale per effetto di violazione della 
Convenzione per la salvaguardia dei diritti dell'uomo e delle libertà fondamentali, ratificata ai sensi 
della legge 4 agosto 1955, n. 848, sotto il profilo del mancato rispetto del termine ragionevole di 
cui all'articolo 6, paragrafo 1, della Convenzione, ha diritto ad una equa riparazione. 

2. Nell'accertare la violazione il giudice considera la complessità del caso e, in relazione alla 
stessa, il comportamento delle parti e del giudice del procedimento, nonché quello di ogni altra 
autorità chiamata a concorrervi o a comunque contribuire alla sua definizione. 

3. Il giudice determina la riparazione a norma dell'articolo 2056 del codice civile, osservando le 
disposizioni seguenti: 

a. rileva solamente il danno riferibile al periodo eccedente il termine ragionevole di 
cui al comma 1; 

b. il danno non patrimoniale è riparato, oltre che con il pagamento di una somma di 
denaro, anche attraverso adeguate forme di pubblicità della dichiarazione dell'avvenuta 
violazione. 

Art. 3 

Procedimento 

1. La domanda di equa riparazione si propone dinanzi alla corte di appello del distretto in cui ha 
sede il giudice competente ai sensi dell'articolo 11 del codice di procedura penale a giudicare nei 
procedimenti riguardanti i magistrati nel cui distretto è concluso o estinto relativamente ai gradi di 
merito ovvero pende il procedimento nel cui ambito la violazione si assume verificata. 

2. La domanda si propone con ricorso depositato nella cancelleria della corte di appello, 
sottoscritto da un difensore munito di procura speciale e contenente gli elementi di cui all'articolo 
125 del codice di procedura civile. 

3. Il ricorso è proposto nei confronti del Ministro della giustizia quando si tratta di procedimenti 
del giudice ordinario, del Ministro della difesa quando si tratta di procedimenti del giudice militare. 
Negli altri casi e' proposto nei confronti del Ministro dell'economia e delle finanze. 

4. La corte di appello provvede ai sensi degli articoli 737 e seguenti del codice di procedura civile. 
Il ricorso, unitamente al decreto di fissazione della camera di consiglio, è notificato, a cura del 
ricorrente, all'amministrazione convenuta, presso l'Avvocatura dello Stato. Tra la data della 
notificazione e quella della camera di consiglio deve intercorrere un termine non inferiore a quindici 
giorni. 

5. Le parti hanno facoltà di richiedere che la corte disponga l'acquisizione in tutto o in parte degli 
atti e dei documenti del procedimento in cui si assume essersi verificata la violazione di cui 
all'articolo 2 ed hanno diritto, unitamente ai loro difensori, di essere sentite in camera di consiglio 
se compaiono. Sono ammessi il deposito di memorie e la produzione di documenti sino a cinque 
giorni prima della data in cui è fissata la camera di consiglio, ovvero sino al termine che è a tale 
scopo assegnato dalla corte a seguito di relativa istanza delle parti. 

6. La corte pronuncia, entro quattro mesi dal deposito del ricorso, decreto impugnabile per 
cassazione. Il decreto è immediatamente esecutivo. 

7. L'erogazione degli indennizzi agli aventi diritto avviene, nei limiti delle risorse disponibili, a 
decorrere dal 1º gennaio 2002. 
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(Aggiornamento: La L. 27 dicembre 2006, n. 296, ha disposto che le disposizioni di cui al comma 1224, 
dell'art. 1 della stessa legge, volte a modificare il presente articolo, comma 3, si applicano ai procedimenti 
iniziati dopo la data di entrata in vigore della stessa legge 296/2006).  

 
   

Art. 4 

Termine e condizioni di proponibilità 

1. La domanda di riparazione può essere proposta durante la pendenza del procedimento nel cui 
ambito la violazione si assume verificata, ovvero, a pena di decadenza, entro sei mesi dal 
momento in cui la decisione, che conclude il medesimo procedimento, è divenuta definitiva. 

Art. 5 

Comunicazioni 

1. Il decreto di accoglimento della domanda è comunicato a cura della cancelleria, oltre che alle 
parti, al procuratore generale della Corte dei conti, ai fini dell'eventuale avvio del procedimento di 
responsabilità, nonché ai titolari dell'azione disciplinare dei dipendenti pubblici comunque 
interessati dal procedimento. 

Art. 5-bis ( abrogato ) 

Art. 6 

Norma transitoria 

1. Nel termine di sei mesi dalla data di entrata in vigore della presente legge, coloro i quali 
abbiano già tempestivamente presentato ricorso alla Corte europea dei diritti dell'uomo, sotto il 
profilo del mancato rispetto del termine ragionevole di cui all'articolo 6, paragrafo 1, della 
Convenzione per la salvaguardia dei diritti dell'uomo e delle libertà fondamentali, ratificata ai sensi 
della legge 4 agosto 1955, n. 848, possono presentare la domanda di cui all'articolo 3 della 
presente legge qualora non sia intervenuta una decisione sulla ricevibilità da parte della predetta 
Corte europea. In tal caso, il ricorso alla corte d'appello deve contenere l'indicazione della data di 
presentazione del ricorso alla predetta Corte europea. 

2. La cancelleria del giudice adito informa senza ritardo il Ministero degli affari esteri di tutte le 
domande presentate ai sensi dell'articolo 3 nel termine di cui al comma 1 del presente articolo. 

(Aggiornamento: Il D.L. 12 ottobre 2001, n. 370, convertito dalla L. 14 dicembre 2001, n. 432 ha disposto 
che "il termine di cui al comma 1 del presente articolo e' prorogato sino al 18 aprile 2002").  

Art. 7 

Disposizioni finanziarie 

3. All'onere derivante dall'attuazione della presente legge, valutato in lire 12.705 milioni a 
decorrere dall'anno 2002, si provvede mediante corrispondente riduzione delle proiezioni dello 
stanziamento iscritto, ai fini del bilancio triennale 2001-2003, nell'ambito dell'unità previsionale di 
base di parte corrente "Fondo speciale" dello stato di previsione del Ministero del tesoro, del 
bilancio e della programmazione economica per l'anno 2001, allo scopo parzialmente utilizzando 
l'accantonamento relativo al medesimo Ministero. 

4. Il Ministro del tesoro, del bilancio e della programmazione economica è autorizzato ad 
apportare, con propri decreti, le occorrenti variazioni di bilancio. 
 
La presente legge, munita del sigillo dello Stato, sarà inserita nella Raccolta ufficiale degli atti 
normativi della Repubblica italiana. E' fatto obbligo a chiunque spetti di osservarla e di farla 
osservare come legge dello Stato.  
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AFFAIRE BOTTAZZI c. ITALIE 
 

CASE OF BOTTAZZI v. ITALY 
 

(Requête n°/Application no. 34884/97) 
 
 

ARRÊT/JUDGMENT 
 

STRASBOURG 
 

28 juillet/July 1999 
 
In the case of Bottazzi v. Italy, 
The European Court of Human Rights, sitting, in accordance with Article 27 of 

the Convention for the Protection of Human Rights and Fundamental Freedoms 
(“the Convention”), as amended by Protocol No. 111, and the relevant provisions 
of the Rules of Court2, as a Grand Chamber composed of the following judges: 
 Mrs E. PALM, President, 
 Mr A. PASTOR RIDRUEJO, 
 Mr L. FERRARI BRAVO, 
 Mr G. BONELLO, 
 Mr R. TÜRMEN, 
 Mr J.-P. COSTA, 
 Mrs F. TULKENS, 
 Mrs V. STRÁŽNICKÁ, 
 Mr P. LORENZEN, 
 Mr W. FUHRMANN, 
 Mr M. FISCHBACH, 
 Mr V. BUTKEVYCH, 
 Mr J. CASADEVALL, 
 Mrs H.S. GREVE, 
 Mr A.B. BAKA, 
 Mr R. MARUSTE, 
 Mrs S. BOTOUCHAROVA, 
and also of Mr P.J. MAHONEY, Deputy Registrar, 

Having deliberated in private on 27 January and 3 and 24 June 1999, 
Delivers the following judgment, which was adopted on the last-mentioned 

date: 

                                                 
Notes by the Registry 
1-2.  Protocol No. 11 and the Rules of Court came into force on 1 November 1998. 
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PROCEDURE 

1.  The case was referred to the Court, as established under former Article 19 of 
the Convention3, by the Italian Government (“the Government”) on 15 July 1998, 
within the three-month period laid down by former Articles 32 § 1 and 47 of the 
Convention. It originated in an application (no. 34884/97) against the Italian 
Republic lodged with the European Commission of Human Rights (“the 
Commission”) under former Article 25 by an Italian national, Mr Emilio Bottazzi, 
on 26 October 1995.The Government’s application referred to former Articles 44 
and 48 as amended by Protocol No. 91, which Italy had ratified, and to the 
declaration whereby Italy recognised the compulsory jurisdiction of the Court 
(former Article 46). The object of the application was to obtain a decision as to 
whether the facts of the case disclosed a breach by the respondent State of its 
obligations under Article 6 § 1 of the Convention. 

2.  The applicant designated Mr A. Croce as the person who would represent 
him (Rule 31 of former Rules of Court B2). 

3.  As President of the Chamber which had originally been constituted (former 
Article 43 of the Convention and former Rule 21) in order to deal, in particular, 
with procedural matters that might arise before the entry into force of Protocol No. 
11, Mr Thór Vilhjálmsson, Vice-President of the Court at the time, acting through 
the Registrar, consulted Mr U. Leanza, the Agent of the Government, the 
applicant’s lawyer and Mr. B. Conforti, the Delegate of the Commission, on the 
organisation of the written procedure. Pursuant to the order made in consequence, 
the Registrar received the applicant’s memorial on 4 November 1998 and the 
Government’s memorial on 17 November 1998. 

4.  After the entry into force of Protocol No. 11 on 1 November 1998 and in 
accordance with the provisions of Article 5 § 5 thereof and in the interests of the 
proper administration of justice, the present case and the cases of A.L.M., 
Di Mauro, A.P. and Ferrari v. Italy3 were referred to the same Grand Chamber of 
the Court. The Grand Chamber included ex officio Mr Conforti, the judge elected 
in respect of Italy (Article 27 § 2 of the Convention and Rule 24 § 4 of the Rules of 
Court), Mr L. Wildhaber, the President of the Court, Mrs E. Palm, Vice-President 
of the Court, and Mr J.-P. Costa and Mr M. Fischbach, Vice-Presidents of Sections 
(Article 27 § 3 of the Convention and Rule 24 §§ 3 and 5 (a)). The other members 
appointed to complete the Grand Chamber were Mr A. Pastor Ridruejo, Mr G. 
Bonello, Mr J. Makarczyk, Mr P. Kūris, Mr R. Türmen, Mrs V. Strážnická, Mr P. 
Lorenzen, Mr V. Butkevych, Mrs H.S. Greve, Mr A.B. Baka, Mr R. Maruste and 
Mrs S. Botoucharova (Rule 24 § 3 and Rule 100 § 4). Subsequently Mr Conforti, 
who had taken part in the Commission’s examination of the case, withdrew from 
sitting in the Grand Chamber (Rule 28). The Government accordingly appointed 
Mr L. Ferrari Bravo, the judge elected in respect of San Marino, to sit in his place 
(Article 27 § 2 of the Convention and Rule 29 § 1). 

5.  The President decided that it was not necessary to invite the Commission to 
nominate a delegate in the case (Rule 99). 

                                                 
3.  Since the entry into force of Protocol No. 11, which amended Article 19, the Court has 
functioned on a permanent basis. 
Notes by the Registry 
1.  Protocol No. 9 came into force on 1 October 1994 and was repealed by Protocol No. 11. 
2.  Rules of Court B, which came into force on 2 October 1994, applied until 31 October 
1998 to all cases concerning States bound by Protocol No. 9. 
3.  Applications nos. 35284/97, 34256/96, 35265/97 and 33440/96. 
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6.  After consulting the Agent of the Government and the applicant’s 
representative, the Grand Chamber decided that it was not necessary to hold a 
hearing. 

7.  On 23 December 1998 the Registrar received additional observations from 
the applicant. 

8.  Subsequently Mrs Palm replaced Mr Wildhaber, who was unable to take part 
in the further consideration of the case, as President of the Grand Chamber, and Mr 
W. Fuhrmann, substitute judge, replaced him as a member of the Chamber 
(Rules 10 and 24 § 5 (b)). Mrs F. Tulkens and Mr J. Casadevall, substitute judges, 
replaced Mr Kūris and Mr Makarczyk respectively, who were likewise unable to 
take part in the further consideration of the case (Rule 24 § 5 (b)). 

THE FACTS 

THE CIRCUMSTANCES OF THE CASE 

9.  Mr Bottazzi, who was born in Ligonchio (Reggio Emilia) in 1916, lives in 
Genoa. 

10.  The applicant was wounded in the Second World War and in 1949 was 
granted an invalidity allowance. This was stopped in 1956. On 15 January 1972 the 
applicant requested a war pension on the ground that his health had deteriorated. 
On 30 May 1984 the Treasury rejected his request. On 19 June 1988 the War 
Pensions Department (part of the Treasury) rejected a fresh request from the 
applicant dated 20 January 1986 on the ground that his health had not deteriorated. 
The applicant lodged an appeal to a higher authority, seeking to have the decision 
of 19 June 1988 annulled by the Minister of Financial Affairs. His appeal was 
rejected on 1 September 1990 by the War Pensions Department. On 28 March 
1991 the applicant lodged an administrative complaint asking the Minister to annul 
the decision of 1 September 1990. 

11.  On 29 March 1991 the Minister of Financial Affairs referred that complaint 
to the Court of Audit, where it arrived on 4 April 1991. On 15 May 1991 the Court 
of Audit asked the Treasury to send it the applicant’s case file. On 23 September 
1993 the president of the court set the case down for hearing on 7 January 1994. 
The applicant’s lawyer filed pleadings on 27 December 1993. In a judgment of 7 
January 1994, which was deposited with the registry on 16 June 1994 and served 
on the applicant on 2 May 1995, the Court of Audit declared the application 
inadmissible on the ground that the applicant had lodged an administrative 
complaint, relying on the provisions governing appeals to a higher authority, and 
had had no intention of bringing legal proceedings. 

12.  On 28 October 1995 the applicant appealed. He submitted that if he had 
been aware of the correct procedure he would certainly have applied to the Court 
of Audit. On 8 November 1996 the applicant applied to have the appeal set down 
for a hearing and deliberations. On 26 November 1996 the president set it down for 
hearing on 1 April 1997. On 28 March 1997 the applicant applied for an 
adjournment and the hearing was postponed until 18 November 1997. 

13.  In a decision of that date, the text of which was deposited with the registry 
on 2 December 1997, the Court of Audit declared the applicant’s appeal 
inadmissible. 
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PROCEEDINGS BEFORE THE COMMISSION 

14.  Mr Bottazzi applied to the Commission on 26 October 1995. He 
complained that his case had not been heard within a reasonable time as required 
by Article 6 § 1 of the Convention. 

15.  The Commission (First Chamber) declared the application (no. 34884/97) 
admissible on 28 October 1997. In its report of 10 March 1998 (former Article 31 
of the Convention), it expressed the unanimous opinion that there had been a 
violation of Article 6 § 1. The full text of the Commission’s opinion is reproduced 
as an annex to this judgment 1. 

FINAL SUBMISSIONS TO THE COURT 

16.  The Government asked the Court to hold that there had not been a violation 
of Article 6 § 1 of the Convention. 

17.  The applicant’s representative asked the Court to hold that there had been a 
violation of Article 6 § 1 and to award his client just satisfaction. 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION 

18.  The applicant claimed that he had been a victim of a violation of Article 6 
§ 1 of the Convention, which provides: 

“In the determination of his civil rights and obligations …, everyone is 
entitled to a … hearing within a reasonable time by [a] … tribunal …” 

19.  The applicant submitted that the period to be taken into consideration had 
begun on 15 January 1972, when he applied to the Treasury for a review of the 
decision to stop paying him his pension (see paragraph 10 above). 

20.  The Government contended that the proceedings prior to the referral of the 
claim to the Court of Audit should not be taken into consideration because they had 
been conducted before the administrative authorities. 

21.  The Commission, whose decision of 28 October 1997 delimits the compass 
of the case subsequently referred to the Court (see, among other authorities, the 
Zimmermann and Steiner v. Switzerland judgment of 13 July 1983, Series A no. 
66, p. 10, § 23), declared admissible and examined the application only in respect 
of the period from 4 April 1991, the date on which the Court of Audit received the 
applicant’s complaint of 28 March 1991 (see paragraphs 10 and 11 above). The 
proceedings in question therefore began on 4 April 1991 and ended on 2 December 
1997, when the Court of Audit’s judgment was deposited with the registry. They 
therefore lasted almost six years and eight months. 

22.  The Court notes at the outset that Article 6 § 1 of the Convention imposes 
on the Contracting States the duty to organise their judicial systems in such a way 

                                                 
1.  Note by the Registry. For practical reasons this annex will appear only with the final 
printed version of the judgment (in the official reports of selected judgments and decisions 
of the Court), but a copy of the Commission’s report is obtainable from the Registry. 
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that their courts can meet the requirements of this provision (see the Salesi v. Italy 
judgment of 26 February 1993, Series A no. 257-E, p. 60, § 24). It wishes to 
reaffirm the importance of administering justice without delays which might 
jeopardise its effectiveness and credibility (see the Katte Klitsche de la Grange v. 
Italy judgment of 27 October 1994, Series A no. 293-B, p. 39, § 61). It points out, 
moreover, that the Committee of Ministers of the Council of Europe, in its 
Resolution DH (97) 336 of 11 July 1997 (Length of civil proceedings in Italy: 
supplementary measures of a general character), considered that “excessive delays 
in the administration of justice constitute an important danger, in particular for the 
respect of the rule of law”. 

The Court next draws attention to the fact that since 25 June 1987, the date of 
the Capuano v. Italy judgment (Series A no. 119), it has already delivered 65 
judgments in which it has found violations of Article 6 § 1 in proceedings 
exceeding a “reasonable time” in the civil courts of the various regions of Italy. 
Similarly, under former Articles 31 and 32 of the Convention, more than 1,400 
reports of the Commission resulted in resolutions by the Committee of Ministers 
finding Italy in breach of Article 6 for the same reason. 

The frequency with which violations are found shows that there is an 
accumulation of identical breaches which are sufficiently numerous to amount not 
merely to isolated incidents. Such breaches reflect a continuing situation that has 
not yet been remedied and in respect of which litigants have no domestic remedy. 

This accumulation of breaches accordingly constitutes a practice that is 
incompatible with the Convention. 

23.  The Court has examined the facts of the present case in the light of the 
information provided by the parties and the above-mentioned practice. Having 
regard to its case-law on the subject, the Court considers that in the instant case the 
length of the proceedings was excessive and failed to meet the “reasonable time” 
requirement. 

Accordingly, there has been a violation of Article 6 § 1. 

II.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

24.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the 
Protocols thereto, and if the internal law of the High Contracting Party 
concerned allows only partial reparation to be made, the Court shall, if 
necessary, afford just satisfaction to the injured party.” 

A.  Damage 

25.  Mr Bottazzi claimed 150,000,000 Italian lire (ITL) for the pecuniary and 
non-pecuniary damage which he alleged that he had sustained. 

26.  The Government stressed that the applicant had failed to adduce evidence 
of any pecuniary damage sustained as a result of the length of the proceedings in 
question. As regards non-pecuniary damage, if any, the Government submitted that 
the finding of a violation would in itself constitute adequate just satisfaction. 

27.  The Court agrees with the Government on the first point. However, the 
applicant must have sustained some non-pecuniary damage which the mere finding 
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of a violation cannot adequately compensate. The Court therefore awards him ITL 
15,000,000. 

B.  Costs and expenses 

28.  The applicant also claimed reimbursement of ITL 14,359,900 in respect of 
his costs and expenses before the Commission and the Court and an unquantified 
sum for assistance given by a trade-union organisation of which he is a member. 

29.  The Government left the matter to the discretion of the Court. 
30.  According to the Court’s case-law, an award can be made in respect of 

costs and expenses only in so far as they have been actually and necessarily 
incurred by the applicant and are reasonable as to quantum. In the present case, on 
the basis of the information in its possession and the above-mentioned criteria, the 
Court considers that ITL 7,000,000 is a reasonable sum and awards the applicant 
that amount. 

C.  Default interest 

31.  According to the information available to the Court, the statutory rate of 
interest applicable in Italy at the date of adoption of the present judgment is 2.5% 
per annum. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1. Holds that there has been a violation of Article 6 § 1 of the Convention; 
 
2. Holds 

(a) that the respondent State is to pay the applicant, within three months, 
15,000,000 (fifteen million) Italian lire for non-pecuniary damage and 
7,000,000 (seven million) Italian lire for costs and expenses; 
(b)  that simple interest at an annual rate of 2.5% shall be payable on those 
sums from the expiry of the above-mentioned three months until settlement; 

 
3. Dismisses the remainder of the applicant’s claims for just satisfaction. 

Done in English and in French, and delivered at a public hearing in the Human 
Rights Building, Strasbourg, on 28 July 1999. 

  For the President 

 

András BAKA 
  Judge 
  Paul MAHONEY 
Deputy Registrar 
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CONSEIL
DE L’EUROPE

COUNCIL
OF EUROPE

COUR EUROPÉENNE DES DROITS DE L’HOMME
EUROPEAN COURT OF HUMAN RIGHTS  

 
 
 

GRAND CHAMBER 
 
 
 
 

CASE OF SCORDINO v. ITALY (No. 1) 
 

(Application no. 36813/97) 
 
 

JUDGMENT 
 

STRASBOURG 
 

29 March 2006 
 
 

This judgment is final but may be subject to editorial revision. 
 
In the case of Scordino v. Italy (no. 1), 
The European Court of Human Rights, sitting as a Grand Chamber composed of: 
 Mr L. WILDHABER, President, 
 Mr C.L. ROZAKIS, 
 Mr J.-P. COSTA, 
 Sir Nicolas BRATZA, 
 Mr B.M. ZUPANČIČ, 
 Mr L. CAFLISCH, 
 Mr C. BÎRSAN, 
 Mr K. JUNGWIERT, 
 Mr M. PELLONPÄÄ, 
 Mrs M. TSATSA-NIKOLOVSKA, 
 Mr R. MARUSTE, 
 Mr S. PAVLOVSCHI, 
 Mr L. GARLICKI, 
 Mrs A. GYULUMYAN, 
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 Mr E. MYJER, 
 Mr S.E. JEBENS, judges, 
 Mrs M. DEL TUFO, ad hoc judge, 
and Mr T.L. EARLY, Deputy Grand Chamber Registrar, 

Having deliberated in private on 1 July 2005 and 18 January 2006, 
Delivers the following judgment, which was adopted on the last-mentioned 

date: 

PROCEDURE 

32.  The case originated in an application (no. 36813/97) against the Italian 
Republic lodged with the European Commission of Human Rights (“the 
Commission”) under former Article 25 of the Convention for the Protection of 
Human Rights and Fundamental Freedoms (“the Convention”) by four Italian 
nationals: Giovanni, Elena, Maria and Giuliana Scordino (“the applicants”), on 21 
July 1993. 

33.   Having originally been designated by the initials G.S. and Others, the 
applicants subsequently agreed to the disclosure of their names. They were 
represented before the Court by Mr N. Paoletti, of the Rome Bar. The Italian 
Government (“the Government”) were represented by their Agent, Mr I.M. 
Braguglia, their co-Agent, Mr F. Crisafulli, and their deputy co-Agent, Mr N. 
Lettieri. 

34.   Under Article 1 of Protocol No. 1 and Article 6 of the Convention the 
applicants alleged that there had been an unjustified interference with their right to 
the peaceful enjoyment of their possessions and a breach of their right to a fair 
hearing within a reasonable time. 

35.  The application was transmitted to the Court on 1 November 1998, when 
Protocol No. 11 to the Convention came into force (Article 5 § 2 of Protocol No. 
11). 

36.  The application was allocated to the First Section of the Court (Rule 52 § 1 
of the Rules of Court). Mr V. Zagrebelsky, the judge elected in respect of Italy, 
withdrew from sitting in the Grand Chamber (Rule 28). The Government 
accordingly appointed Mrs M. Del Tufo to sit as an ad hoc judge in his place 
(Article 27 § 2 of the Convention and Rule 29 § 1). 

37.  On 27 March 2003, after a hearing on the admissibility and merits (Rule 54 
§ 3), the application was declared admissible by a Chamber of the First Section, 
composed of Mr C.L. Rozakis, President, Mr G. Bonello, Mr P. Lorenzen, Mrs N. 
Vajić, Mrs S. Botoucharova, Mrs E. Steiner, judges, Mrs M. Del Tufo, ad hoc 
judge, and also of Mr S. Nielsen, Deputy Section Registrar. 

38.  In its judgment of 29 July 2004 (“the Chamber judgment”), the Chamber 
decided, unanimously, to dismiss the Government’s preliminary objection and held 
unanimously that there had been a violation of Article 6 § 1 of the Convention on 
account of the length and unfairness of the proceedings. It also held that there had 
been a violation of Article 1 of Protocol No. 1 on account of an unjustified 
interference with the applicants’ right to the peaceful enjoyment of their 
possessions. 

39.  On 26 October 2004 the Italian Government requested, in accordance with 
Article 43 of the Convention and Rule 73, that the case be referred to the Grand 
Chamber. On 2 February 2005 a panel of the Grand Chamber accepted that 
request. 
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40.  The composition of the Grand Chamber was determined in accordance with 
the provisions of Article 27 §§ 2 and 3 of the Convention and Rule 24. 

41.  The applicants and the Government each filed a memorial. In addition, 
third-party comments were received from the Polish, Czech and Slovak 
Governments, which had been given leave by the President to intervene in the 
written procedure (Article 36 § 2 of the Convention and Rule 44 § 2). The 
applicants replied to those comments (Rule 44 § 5). 

42.  A hearing took place in public in the Human Rights Building, Strasbourg, 
on 29 June 2005 (Rule 59 § 3). 

There appeared before the Court: 

(a)  for the respondent Government 
Mr N. LETTIERI,  deputy co-Agent;  
 

(b)  for the applicants 

 Mr N. PAOLETTI, of the Rome Bar, Counsel, 
Mrs A. MARI, of the Rome Bar, 
Mrs G. PAOLETTI, of the Rome Bar, Advisers. 

 
The Court heard addresses by Mr N. Paoletti, Mrs A. Mari and Mr N. Lettieri, 

and Mr Lettieri’s replies to judges’ questions. 

 

 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

43.  The applicants were born in 1959, 1949, 1951 and 1953 respectively and 
live in Reggio di Calabria. 

44.  In 1992 the applicants inherited from Mr A. Scordino several plots of land 
in Reggio di Calabria, entered in the land register as folio 111, parcels 105, 107, 
109 and 662. On 25 March 1970 Reggio di Calabria District Council had adopted a 
general development plan, which was approved by the Calabria Regional Council 
on 17 March 1975. The land in issue in the present application, an area of 1,786 sq. 
m designated as parcel 109, was made the subject of an expropriation permit under 
the general development plan with a view to the construction of housing on the 
land. The land was subsequently included in the zonal development plan approved 
by the Calabria Regional Council on 20 June 1979. 
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A.  The expropriation of the land 

45.  In 1980 Reggio di Calabria District Council decided that a cooperative 
society, Edilizia Aquila, would carry out building work on the land in question. In 
a decision of 13 March 1981 the administrative authorities granted the cooperative 
permission to occupy the land. 

46.  On 30 March 1982, pursuant to Law no. 385/1980, Reggio di Calabria 
District Council offered an advance on the compensation payable for the 
expropriation, the amount having been determined in accordance with Law no. 
865/1971. The sum offered, 606,560 lire (ITL), was calculated according to the 
rules in force for agricultural land, using a value of ITL 340 per square metre as a 
basis, with the proviso that the final amount of compensation would be determined 
once a law had been enacted laying down new compensation criteria for building 
land. 

47.  The offer was refused by Mr A. Scordino. 
48.  On 21 March 1983 the Regional Council issued an expropriation order in 

respect of the land. 
49.  On 13 June 1983 the District Council made a second offer of an advance, 

this time amounting to ITL 785,000. The offer was not accepted. 
50.  In judgment no. 223 of 15 July 1983, the Constitutional Court declared 

Law no. 385/1980 unconstitutional on the ground that it made the award of 
compensation subject to the enactment of a future law. 

51.  As a result of that judgment, Law no. 2359/1865, which provided that 
compensation for expropriation should correspond to the market value of the land 
in question, came back into force. 

52.  On 10 August 1984 Mr A. Scordino served formal notice on the District 
Council to determine the final amount of compensation in accordance with Law 
no. 2359/1865. On 16 November 1989 he learned that Reggio di Calabria District 
Council had assessed the final amount at ITL 88,414,940 (ITL 50,000 per square 
metre) in an order of 6 October 1989. 

 

B.  Proceedings for the award of compensation for the expropriation 

53.  On 25 May 1990, contesting the amount of compensation he had been 
awarded, Mr A. Scordino brought proceedings against the District Council and the 
cooperative in the Reggio di Calabria Court of Appeal. 

54.  He argued that the amount determined by the District Council was 
ridiculously low in relation to the market value of the land and requested, among 
other things, to have the compensation calculated in accordance with Law no. 
2359/1865. He also sought compensation for the period during which the land had 
been occupied before the expropriation order had been issued, and for the area of 
land (1,500 sq. m) that had become unusable as a result of the building work. 

55.  Preparation of the case for hearing began on 7 January 1991. 
56.  The cooperative gave notice of its intention to defend and raised an 

objection, arguing that it could not be considered a party to the proceedings. 
57.  On 4 February 1991, as the District Council had still not given notice of its 

intention to defend, the Reggio di Calabria Court of Appeal declared it to be in 
default and ordered an expert assessment of the land. In an order of 13 February 
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1991 an expert was appointed and was given three months in which to submit his 
report. 

58.  On 6 May 1991 the District Council gave notice of its intention to defend 
and raised an objection, arguing that it could not be considered a party to the 
proceedings. The expert agreed to his terms of reference and was sworn in. 

59.  On 4 December 1991 the expert submitted a report. 
60.  On 14 August 1992 Law no. 359 of 8 August 1992 came into force 

(“Urgent measures aimed at stabilising public finances”). Section 5 bis of the Law 
laid down new criteria for calculating compensation for the expropriation of 
building land. The Law was expressly applicable to pending proceedings. 

61.  Mr A. Scordino died on 30 November 1992. On 18 September 1993 the 
applicants declared their intention to continue the proceedings. 

62.  On 4 October 1993 the Reggio di Calabria Court of Appeal appointed 
another expert and instructed him to assess the compensation for the expropriation 
according to the new criteria laid down in section 5 bis of Law no. 359/1992. 

63.  The expert submitted his report on 24 March 1994, concluding that the 
land’s market value on the date of the expropriation had been ITL 165,755 per 
square metre. In accordance with the new criteria laid down in section 5 bis of Law 
no. 359/1992, the compensation due was ITL 82,890 per square metre. 

64.  At a hearing on 11 April 1994 the parties asked for time to submit 
comments on the expert’s report. Counsel for the applicants produced a separate 
expert opinion and observed that the expert appointed by the court had omitted to 
calculate the compensation for the 1,500 sq. m of land that were not covered by the 
expropriation order but had become unusable as a result of the building work. 

65.  A hearing was held on 6 June 1994 at which observations were submitted 
in reply. The next hearing, scheduled for 4 July 1994, was adjourned by the court 
of its own motion until 3 October 1994 and then until 10 November 1994. 

66.  In an order of 29 December 1994 the court ordered a further expert 
assessment and adjourned the proceedings until 6 March 1995. However, the 
hearing was subsequently adjourned on several occasions as the investigating judge 
was unavailable. At the applicants’ request, the investigating judge was replaced 
on 29 February 1996 and the parties made their submissions at a hearing on 20 
March 1996. 

67.  In a judgment of 17 July 1996 the Reggio di Calabria Court of Appeal held 
that the applicants were entitled to compensation calculated according to section 5 
bis of Law no. 359/1992, both for the land that had been formally expropriated and 
for the land that had become unusable as a result of the building work. It also held 
that the compensation thus determined should not be subject to the further 40% 
statutory deduction applicable where the owner of the expropriated land had not 
signed an agreement for its transfer (cessione volontaria), seeing that in the 
applicants’ case the land had already been expropriated when the Law had come 
into force. 

68.  In conclusion, the Court of Appeal ordered the District Council and the 
cooperative to pay the applicants: 

(a)  ITL 148,041,540 (ITL 82,890 per square metre for 1,786 sq. m of land) in 
compensation for the expropriation; 

(b)  ITL 91,774,043 (ITL 75,012.50 per square metre for 1,223.45 sq. m) in 
compensation for the part of the land that had become unusable and was to be 
regarded as having been de facto expropriated; and 

(c)  compensation for the period during which the land had been occupied prior 
to its expropriation. 
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69.  Those amounts were to be index-linked and interest payable on them until 
the date of settlement. 

70.  On 20 December 1996 the cooperative appealed on points of law, arguing 
that it could not be considered a party to the proceedings. On 20 and 31 January 
1997 respectively the applicants and the District Council likewise appealed. 

On 30 June 1997 the cooperative applied for a stay of execution of the Court of 
Appeal’s judgment. That application was dismissed on 8 August 1997. 

71.  In a judgment of 3 August 1998, deposited with the registry on 7 December 
1998, the Court of Cassation allowed the cooperative’s appeal, acknowledging that 
it was not a party to the proceedings as it had not formally been a party to the 
expropriation, although it had benefited from it. It upheld the remainder of the 
Reggio di Calabria Court of Appeal’s judgment. 

72.  In the meantime, on 18 June 1997, the amount awarded by the Court of 
Appeal had been deposited at the National Bank. On 30 September 1997 tax was 
deducted from it at a rate of 20% in accordance with Law no. 413/1991. 

 

C.  The “Pinto” proceedings 

73.  On 18 April 2002 the applicants applied to the Reggio di Calabria Court of 
Appeal under Law no. 89 of 24 March 2001, known as the “Pinto Act”, 
complaining about the excessive length of the above-described proceedings. 

The applicants asked the court to find that there had been a violation of Article 
6 § 1 of the Convention and order the Government and the Ministry of Justice to 
compensate them for non-pecuniary damage, which they assessed at EUR 50,000, 
and the pecuniary damage that they considered they had sustained as a result of the 
application of Law no. 359/1992 to their case. 

74.  In a decision of 1 July 2002, deposited with the registry on 27 July 2002, 
the Reggio di Calabria Court of Appeal found that the length of the proceedings 
had been excessive. It held as follows: 

“... [Whereas] 

“... the proceedings began on 24 May 1990 and ended on 7 December 1998. 
They were conducted at two levels of jurisdiction and were not particularly 
complex. 

It can be seen from the case-law of the European Court of Human Rights 
that three years is deemed to be an acceptable period for proceedings at first 
instance and two years at second instance. 

The applicants declared their intention to continue the proceedings as the 
heirs of Mr A. Scordino, who died in 1992, when a reasonable time had not 
yet been exceeded. 

Accordingly, the delays must be calculated only in respect of the subsequent 
period, and amount to three years and six months. 

It is not the applicants who are responsible for the delay, but rather the 
malfunctioning of the judicial system. 

The pecuniary damage alleged by the applicants has not been caused by the 
length of the proceedings and cannot therefore be compensated. 
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Having regard to the foregoing, the applicants are entitled only to 
compensation for the non-pecuniary damage they have sustained on account 
of the length of the proceedings, that is, the prolonged uncertainty regarding 
the outcome of the proceedings and the distress generally experienced as a 
result of that uncertainty. 

In view of what was at stake, the amount to be awarded for non-pecuniary 
damage is EUR 2,450.” 

75.  The Court of Appeal ordered the Ministry of Justice to pay the applicants a 
total sum of 2,450 euros (EUR) for non-pecuniary damage alone. With regard to 
the Government, the Court of Appeal considered that they could not be considered 
as a party to the proceedings. 

76.  Regarding the apportionment of the legal costs, the Court of Appeal 
ordered the Ministry of Justice to pay EUR 1,500 and the applicants to pay the 
remaining EUR 1,500. 

77.  The applicants did not appeal to the Court of Cassation. The Court of 
Appeal’s decision became final on 26 October 2003. 

 

 

II. RELEVANT DOMESTIC LAW AND PRACTICE 

 

A.  As regards the expropriation 

78.  Section 39 of Law no. 2359/1865 provided that where land was 
expropriated, the compensation to be paid should correspond to its market value at 
the time of the expropriation. 

79.  Article 42 of the Constitution, as interpreted by the Constitutional Court 
(see, inter alia, judgment no. 138 of 6 December 1977), guarantees the payment of 
compensation for expropriation, in an amount lower than the market value of the 
land. 

80.  Law no. 865/1971 (supplemented by section 4 of Legislative Decree 
no. 115/1974, which subsequently became Law no. 247/1974, and by section 14 of 
Law no. 10/1977) laid down new criteria: compensation for any land, whether it 
was agricultural or building land, should be paid as though it were agricultural 
land. 

81.  In judgment no. 5 of 25 January 1980 the Constitutional Court declared 
Law no. 865/1971 unconstitutional on the ground that it afforded the same 
treatment to two very different situations by providing for the same form of 
compensation for building and agricultural land. 

82.  The scope of a decision of the Constitutional Court declaring a law illegal 
is not limited to the case in question but is erga omnes. It is of retrospective effect 
in that the law declared unconstitutional can no longer produce any effects or be 
applied from the day after the publication of the decision (Article 136 of the 
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Constitution taken in conjunction with section 1 of Constitutional Act no. 1 of 
1948 and section 30(3), of Law no. 87/1953). 

The Constitutional Court has often made explicit the retrospective effect of 
declarations of unconstitutionality (see, inter alia, judgment no. 127 of 15 
December 1966). It has indicated in this connection that a declaration of 
unconstitutionality can be equated with a straightforward annulment, since it 
makes the law in question unconstitutional from the time of its entry into force, 
annuls it and makes it inapplicable to any non-final situation (and to the final 
situations defined by law). Furthermore, no one at all, in particular the courts, may 
rely on provisions that have been declared unconstitutional to assess a given 
situation, even if that situation arose prior to the declaration of unconstitutionality 
(see, on this point, judgment no. 49 of 2 April 1970 and decisions no. 271 of 1985, 
no. 329 of 1985 and no. 94 of 1986). 

A similar decision has been given by the Court of Cassation, declaring that 
“where a law has been declared unconstitutional it cannot in any circumstances be 
applied, given that it must be considered as having never existed, and that a 
decision declaring a law unconstitutional is of retrospective effect regarding any 
non-final situation” (Court of Cassation, Sec. II, 23 June 1979; Sec. V, 15 June 
1992). 

83.  When the Constitutional Court declares a law unconstitutional the 
provisions that had previously been applicable come back into force (reviviscenza), 
unless they have also been declared unconstitutional. 

84.  After judgment no. 5/1980 had declared Law no. 865/1971 
unconstitutional, Parliament enacted Law no. 385 of 29 July 1980, which 
reaffirmed, but this time on a provisional basis, the criteria that had been declared 
unconstitutional. The Law provided that compensation should be paid in the form 
of an advance, to be supplemented by a payment calculated on the basis of a 
subsequent law that would lay down specific compensation criteria for building 
land. 

85.  In judgment no. 223 of 15 July 1983 the Constitutional Court declared 
Law no. 385/1980 unconstitutional on the ground that it made the award of 
compensation for the expropriation of building land subject to the enactment of a 
future law and that it reintroduced – even if only on a provisional basis – 
compensation criteria that had been declared unconstitutional. In that connection 
the Constitutional Court reiterated that the legislature had to accept that a law that 
had been declared illegal stopped producing its effects immediately, and stressed 
the need to draw up provisions for substantial awards of compensation for 
expropriation (serio ristoro). 

86.  As a result of judgment no. 223/1983, section 39 of Law no. 2359/1865 
came back into force. Consequently, the compensation payable for building land 
was to correspond to the land’s market value (see, for example, Court of Cassation, 
Section I, judgment no. 13479 of 13 December 1991; Section I, judgment no. 2180 
of 22 February 1992; and plenary court, judgment no. 3815 of 29 August 1989). 

87.  Section 5 bis of Law no. 359 of 8 August 1992 introduced a “temporary, 
exceptional and urgent” measure aimed at stabilising public finances, to remain 
valid until structural measures were adopted. That provision applied to any 
expropriation under way and to any pending proceedings related thereto. Section 5 
bis of Law no. 359/1992, which was published in the Official Gazette on 13 
August 1992, came into force on 14 August 1992. 

88.  Section 5 bis provides that the compensation payable for the expropriation 
of building land is to be calculated using the following formula: market value of 
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the land plus the total of annual ground rent multiplied by the last ten years, 
divided by two, minus a 40% deduction. 

89.  In such cases, the compensation corresponds to 30% of the market value. 
That amount is subject to tax, deducted at source at a rate of 20% (in accordance 
with section 11 of Law no. 413/1991). 

90.  The 40% deduction can be avoided if the basis for the expropriation is not 
an expropriation order but a “voluntary agreement” for the transfer of the land or, 
as in the instant case, if the expropriation took place before section 5 bis came into 
force (see the Constitutional Court’s judgment no. 283 of 16 June 1993). In such 
cases, the resulting compensation corresponds to 50% of the market value. Again, 
that amount is subject to tax at a rate of 20% (see paragraph 58 above). 

91.  The Constitutional Court has held section 5 bis of Law no. 359/1992 and its 
retrospective application to be compatible with the Constitution (judgment no. 283 
of 16 June 1993, and judgment no. 442 of 16 December 1993) on account of the 
urgent and temporary nature of the Law. 

92.  The Code of Expropriation Provisions (Presidential Decree no. 327/2001, 
subsequently modified by Legislative Decree no. 302/2002), which came into force 
on 30 June 2003, codified the existing provisions and the principles established by 
the relevant case-law in respect of expropriation. 

Article 37 of the Code reiterates the main criteria for calculating compensation 
for expropriation set forth in section 5 bis of Law no. 359/1992. 

 

B.  As regards the complaint concerning the length of proceedings 

1.  Law no. 89 of 24 March 2001, known as the “Pinto Act” 

93.  Award of just satisfaction in the event of a breach of the requirement to 
dispose of proceedings within a reasonable time and amendment to Article 375 of 
the Code of Civil Procedure. 

CHAPTER II 

Just satisfaction 
Section 2 

Entitlement to just satisfaction 

“1.  Anyone sustaining pecuniary or non-pecuniary damage as a result of a 
violation of the Convention for the Protection of Human Rights and 
Fundamental Freedoms, ratified by Law no. 848 of 4 August 1955, on account 
of a failure to comply with the ‘reasonable-time’ requirement in Article 6 § 1 
of the Convention, shall be entitled to just satisfaction. 

2.  In determining whether there has been a violation, the court shall have 
regard to the complexity of the case and, in the light thereof, the conduct of 
the parties and of the judge deciding procedural issues, and also the conduct of 
any authority required to participate in or contribute to the resolution of the 
case. 

3.  The court shall assess the quantum of damage in accordance with Article 
2056 of the Civil Code and shall apply the following rules: 
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(a)  only damage attributable to the period beyond the reasonable time 
referred to in subsection 1 may be taken into account; 

(b)  in addition to the payment of a sum of money, reparation for non-
pecuniary damage shall be made by giving suitable publicity to the finding of 
a violation.” 

Section 3 
Procedure 

“1.  Claims for just satisfaction shall be lodged with the court of appeal in 
which the judge sits who has jurisdiction under Article 11 of the Code of 
Criminal Procedure to try cases concerning members of the judiciary in the 
district where the case in which the violation is alleged to have occurred was 
decided or discontinued at the merits stage or is still pending. 

2.  The claim shall be made on an application lodged with the registry of the 
court of appeal by a lawyer holding a special authority containing all the 
information prescribed by Article 125 of the Code of Civil Procedure. 

3.  The application shall be made against the Minister of Justice where the 
alleged violation has taken place in proceedings in the ordinary courts, the 
Minister of Defence where it has taken place in proceedings before the 
military courts and the Finance Minister where it has taken place in 
proceedings before the tax commissioners. In all other cases, the application 
shall be made against the Prime Minister. 

4.  The court of appeal shall hear the application in accordance with Articles 
737 et seq. of the Code of Civil Procedure. The application and the order 
setting the case down for hearing shall be served by the applicant on the 
defendant authority at its elected domicile at the offices of State Counsel 
(Avvocatura dello Stato) at least fifteen days prior to the date of the hearing 
before the Chamber. 

5.  The parties may apply to the court for an order for production of all or 
part of the procedural and other documents from the proceedings in which the 
violation referred to in section 2 is alleged to have occurred and they and their 
lawyers shall be entitled to be heard by the court in private if they attend the 
hearing. The parties may lodge memorials and documents up till five days 
before the date set for the hearing or until expiry of the time allowed by the 
court of appeal for that purpose on an application by the parties. 

6.  The court shall deliver a decision within four months after the application 
is lodged. An appeal shall lie to the Court of Cassation. The decision shall be 
enforceable immediately. 

7.  To the extent that resources permit, payment of compensation to those 
entitled shall commence on 1 January 2002.” 

Section 4 
Time-limits and procedures for lodging applications 

“A claim for just satisfaction may be lodged while the proceedings in which 
the violation is alleged to have occurred are pending or within six months 
from the date when the decision ending the proceedings becomes final. Claims 
lodged after that date shall be time-barred.” 
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Section 5 
Communications 

“If the court decides to allow an application, its decision shall be 
communicated by the registry to the parties, to State Counsel at the Court of 
Audit to enable him to start an investigation into liability, and to the 
authorities responsible for deciding whether to institute disciplinary 
proceedings against the civil servants involved in the proceedings in any 
capacity.” 

 

Section 6  
Transitional provisions 

“1.  Within six months after the entry into force of this Act, anyone who has 
lodged an application with the European Court of Human Rights in due time 
complaining of a violation of the ‘reasonable-time’ requirement contained in 
Article 6 § 1 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms, ratified by Law no. 848 of 4 August 1955, shall be 
entitled to lodge a claim under section 3 hereof provided that the application 
has not by then been declared admissible by the European Court. In such 
cases, the application to the court of appeal must state when the application to 
the said European Court was made. 

2.  The registry of the relevant court shall inform the Minister for Foreign 
Affairs without delay of any claim lodged in accordance with section 3 and 
within the period laid down in subsection 1 of this section.” 

Section 7 
Financial provisions 

“1.  The financial cost of implementing this Act, which is put at 
12,705,000,000 Italian lire from 2002, shall be met by releasing funds entered 
in the three-year budget 2001-03 in the chapter concerning the basic current-
liability estimates from the ‘special fund’ in the year 2001 forecast of the 
Ministry of the Treasury, Economy and Financial Planning. Treasury deposits 
shall be set aside for that purpose. 

2.  The Ministry of the Treasury, Economy and Financial Planning is 
authorised to make the appropriate budgetary adjustments by decree.” 

2.  Extracts from Italian case-law 

a)  The departure from precedent of 2004 

94.  On appeal from decisions delivered by the courts of appeal in “Pinto” 
proceedings, the Court of Cassation, sitting as a full court (Sezioni Unite), gave 
four judgments (nos. 1338, 1339, 1340 and 1341) of 27 November 2003, the texts 
of which were deposited with the registry on 26 January 2004, quashing the appeal 
court’s decision and remitting the case for a rehearing. It held that “the case-law of 
the Strasbourg Court is binding on the Italian courts regarding the application of 
Law no. 89/2001”. 

In its judgment no. 1340 it affirmed, inter alia, the principle that 

“the court of appeal’s determination of non-pecuniary damage in accordance 
with section 2 of Law no. 89/2001, although inherently based on equitable 
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principles, must be done in a legally defined framework since reference has to 
be made to the amounts awarded, in similar cases, by the Strasbourg Court. 
Some divergence is permissible, within reason.” 

95.   Extracts from the plenary Court of Cassation’s judgment no. 1339 
deposited with the registry on 26 January 2004 

“... 2.- The present application poses the fundamental question of what legal 
effect must be given – in implementing the Law of 24 March 2001 no. 89, and 
in particular in determining the non-pecuniary damage arising out of the 
breach of the reasonable length of proceedings requirement – to the judgments 
of the European Court of Human Rights, whether considered generally as 
interpretative guidelines which the said Court has laid down with regard to the 
consequences of the said violation, or with reference to a specific case in 
which the European Court has already had occasion to give a judgment on the 
delay in reaching a decision. ... 

As stipulated in section 2.1 of the said Law, the legal fact which gives rise to 
the right to the just satisfaction that it provides for is constituted by the 
“violation of the Convention for the Protection of Human Rights and 
Fundamental Freedoms, ratified in accordance with the Law of 4 August 1955 
no. 848, for failure to comply with the reasonable time referred to in Article 6, 
paragraph 1 of the Convention.” In other words, Law no. 89/2001 identifies 
the fact constituting the right to compensation by reference to a specific 
provision of the European Convention on Human Rights. This Convention 
instituted a Court (the European Court of Human Rights, with its seat in 
Strasbourg) to ensure compliance with the provisions contained therein 
(Article 19). Accordingly, the competence of the said court to determine, and 
therefore to interpret, the significance of the said provisions must be 
recognised. 

As the fact constituting the right conferred by Law no. 89/2001 consists of a 
violation of the European Convention on Human Rights, it is for the Court of 
the European Convention on Human Rights to determine all the elements of 
such a legal fact, which thus ends by being “brought into conformity” by the 
Strasbourg Court, whose case-law is binding on the Italian courts in so far as 
the application of Law no. 89/2001 is concerned. 

It is not necessary therefore to pose the general problem of the relationships 
between the European Convention on Human Rights and the internal judicial 
system, which the Advocate-General (Procuratore Generale) has amply 
discussed in court. Whatever opinion one may have about that controversial 
issue and therefore about the place of the European Convention on Human 
Rights in the context of the sources of domestic law, it is certain that the direct 
implementation in the Italian judicial system of a provision of the European 
Convention on Human Rights, established by Law no. 89/2001 (that is, by 
Article 6 § 1 in the part relating to “reasonable time”), cannot diverge from the 
interpretation which the European Court gives of the same provision. 

The opposite argument, which would permit a substantial divergence 
between the application accorded to Law no. 89/2001 in the national system 
and the interpretation given by the Strasbourg Court to the right to reasonable 
length of proceedings, would deprive the said Law no. 89/2001 of any 
justification and cause the Italian State to violate Article 1 of the European 
Convention on Human Rights, according to which ‘The High Contracting 
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Parties shall secure to everyone within their jurisdiction the rights and 
freedoms defined in Section I of this Convention’ (including the said Article 6, 
which provides for the right to have a case decided within a reasonable length 
of time). 

The reason behind the enactment of Law no. 89/2001 was the need to 
provide a domestic judicial remedy against violations in respect of the 
duration of proceedings, so as to give effect to the subsidiary character of 
intervention on the part of the Court of Strasbourg, expressly provided for by 
the European Convention on Human Rights (Article 35: “the Court may only 
deal with the matter after all domestic remedies have been exhausted”). The 
European system for the protection of human rights is founded on the said 
principle of subsidiarity. From it derives the duty of the States which have 
ratified the European Convention on Human Rights to guarantee to 
individuals the protection of the rights recognised by the European 
Convention on Human Rights, above all in their own internal order and vis-à-
vis the organs of the national judicial system. And this protection must be 
“effective” (Article 13 of the European Convention on Human Rights), that is, 
of a kind to remedy the claim without the need for recourse to the Strasbourg 
Court. 

The domestic remedy introduced by Law no. 89/2001 did not previously 
exist in the Italian system, with the consequence that appeals against Italy in 
respect of a violation of Article 6 of the European Convention on Human 
Rights had “clogged” (the term used by rapporteur Follieri in the sitting of the 
Senate of 28 September 2000) the European Court. The Strasbourg Court 
observed, prior to Law no. 89/2001, that the said failures to comply on the part 
of Italy “reflect a continuing situation that has not yet been remedied and in 
respect of which litigants have no domestic remedy. This accumulation of 
breaches accordingly constitutes a practice that is incompatible with the 
Convention” (see the four judgments of the Court delivered on 28 July 1999 in 
the cases of Bottazzi, Di Mauro, Ferrari and A. P.). 

Law no. 89/2001 constitutes the domestic remedy to which a “victim of a 
violation” (as defined by Article 34 of the European Convention on Human 
Rights) of Article 6 (failure to comply with the reasonable-time requirement) 
must have recourse before applying to the European Court to claim the “just 
satisfaction” provided for in Article 41 of the European Convention on 
Human Rights, which, when the violation exists, is only awarded by the Court 
“if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made”. Law no. 89/2001 has therefore allowed the 
European Court to declare inadmissible applications lodged with it (including 
before the Act was passed) and aimed at obtaining just satisfaction provided 
for in Article 41 of the European Convention on Human Rights for the 
excessive length of proceedings (Brusco v. Italy, decision of 6 September 
2001). 

This mechanism for implementation of the European Convention on Human 
Rights and observance of the principle of subsidiarity in respect of 
interventions of the European Court of Strasbourg does not operate, however, 
in cases in which the Court holds that the consequences of the established 
violation of the European Convention on Human Rights have not been 
redressed by domestic law or that this has been done only “partially”, because 
in such an event the said Article 41 provides for the intervention of the 
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European Court to protect the “victim of the violation”. In such cases an 
individual application to the Strasbourg Court on the basis of Article 34 of the 
European Convention on Human Rights is admissible (Scordino and Others v. 
Italy, decision of 27 March 2003) and the Court acts directly to protect the 
rights of the victim whom it considers not to have been adequately protected 
by domestic law. 

The judge of the adequacy or inadequacy of the protection that the victim 
has had from domestic law is, obviously, the European Court, whose duty it is 
to apply Article 41 of the European Convention on Human Rights to ascertain 
whether, in the presence of a violation of a provision of the European 
Convention on Human Rights, the internal law has been able to fully redress 
the consequences of this violation.. 

The argument whereby, in applying Law no. 89/2001, the Italian court may 
follow a different interpretation from that which the European Court has given 
to the provisions of Article 6 of the European Convention on Human Rights 
(violation of which is the fact giving entitlement to the right to compensation 
attributed by the said national law) implies that the victim of the violation, if 
he or she receives reparation at national level considered inadequate by the 
European Court, must obtain the just satisfaction provided for in Article 41 of 
the European Convention on Human Rights from the latter Court. This would 
defeat the purpose of the remedy provided for in Italian law by Law no. 
89/2001 and entail a violation of the principle of the subsidiarity of the 
intervention of the Strasbourg Court. 

It is therefore necessary to concur with the European Court of Human 
Rights, which, in the above-mentioned decision on the Scordino application 
(concerning the inadequacy of the protection afforded by the Italian courts in 
implementing Law no. 89/2001), affirmed that “it follows from the principle 
of subsidiarity ... that the national courts must, where possible, interpret and 
apply domestic law in accordance with the Convention”. 

... The preparatory documents of Law no. 89/2001 are even more explicit. In 
the report concerning the bill of Senator Pinto (proceedings of the Senate no. 
3813 of 16 February 1999) it is affirmed that the compensatory mechanism 
proposed in the legislative initiative (and then adopted by the Act) secures for 
the applicant “a protection analogous to that which he or she would receive in 
the international court”, as the direct reference to Article 6 of the European 
Convention on Human Rights makes it possible to transfer to domestic level 
“the limits of applicability of the same provision existing at international level, 
limits which depend essentially on the State and on the development of the 
case-law of the Strasbourg authorities, especially that of the European Court of 
Human Rights, whose decisions must therefore guide ... the domestic court in 
the definition of these limits”. 

... 6.  – The considerations expounded in sections 3-5 of the document refer 
in general to the importance of the interpretative guidance of the European 
Court on the implementation of Law no. 89/2001 with regard to reparation for 
non-pecuniary damage. 

In this particular instance, however, any possibility for the national court to 
exclude non-pecuniary damage (despite having found a violation of Article 6 
of the European Convention on Human Rights) must be considered as non-
existent because such is precluded by the previous decision of the European 
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Court which, with reference to the same proceedings, had already ascertained 
that the unjustified delay in reaching a decision had had consequences 
involving non-pecuniary damage for the applicant, which the Court itself 
redressed for a limited period. From such a decision of the European Court it 
follows that, once the national court has ascertained that the violation has 
continued in the period following that considered in the said decision, the 
applicant has continued to suffer non-pecuniary damage, which must be 
compensated for in application of Law no. 89/2001. 

It cannot therefore be maintained – as the Rome Court of Appeal has done – 
that compensation is not due because of the small amounts at stake in the 
proceedings in question. Such a reason, apart from being rendered immaterial 
by the fact that the European Court has already ruled that non-pecuniary 
damage had been sustained because of delay in the same action, is in any case 
incorrect, because the amount of what is at stake in an action in which non-
compliance with reasonable time-limits has been ascertained can never have 
the effect of excluding non-pecuniary damage, given that the anxiety and 
distress resulting from the length of the proceedings normally also occur in 
cases in which the amounts at stake are small; hence this aspect may have the 
effect of reducing the amount of compensation but not of totally excluding it. 

7  – In conclusion the decision appealed against must be quashed and the 
case remitted to the Rome Court of Appeal, which, in a different composition, 
will order payment to the applicant of the non-pecuniary damages payable as a 
result of the violation of the reasonable-time requirement for the period 
following 16 April 1996 alone, taking as a reference point payments of the 
same kind of damages by the European Court of Human Rights, from which it 
may diverge, but only to a reasonable extent (HR Court, 27 March 2003, 
Scordino v. Italy)”. 

 

b.  Case-law on the transfer of the right to compensation 

i)  Judgment of the Court of Cassation no. 17650/02 deposited with the 
registry on 15 October 2002 

96.  The Court of Cassation held as follows: 

“...Where the victim of unreasonably lengthy proceedings dies prior to the 
entry into force of Law no. 89 of 2001 [known as the “Pinto Act”] this shall 
preclude a right [to just satisfaction] from arising and passing to the heirs, in 
accordance with the general rule that a person who has died cannot become 
entitled to a right conferred by an Act that is passed after their death...” 

ii)  Judgment of the Court of Cassation no. 5264/03 deposited with the 
registry on 4 April 2003 

97.  The Court of Cassation judges noted that the right to compensation for a 
violation of the right to a hearing within a reasonable time derived from the Pinto 
Act. The mechanism set in place by the European standard did not give applicants 
a cause of action before the domestic courts. Accordingly, the right to “just 
satisfaction” could neither be acquired nor transferred by a person who had already 
died by the time the Pinto Act came into force. The fact that the deceased had, 
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while alive, lodged an application with the Strasbourg Court was not decisive. 
Section 6 of the Pinto Act did not constitute, as the applicants had maintained, a 
procedural standard bringing about a transfer of powers from the European Court 
to the domestic courts. 

iii)  Order of the Court of Cassation no. 11950/04 deposited with the 
registry on 26 June 2004 

98.  In this case, which concerned the possibility or otherwise of transferring to 
heirs the right to compensation deriving from a breach of Article 6 § 1 on account 
of the length of the proceedings, the First Division of the Court of Cassation 
referred the case to the full court indicating that there was a conflict between the 
case-law authorities, that is, between the restrictive approach taken by the Court of 
Cassation in the earlier judgments regarding heirs and the Pinto Act and the four 
judgments delivered by the Court of Cassation, sitting as a full court, on 26 January 
2004 to the extent that a less strict interpretation would lead to the conclusion that 
this right to compensation has existed since Italy ratified the European Convention 
on 4 August 1955. 

Iv)  Extracts from judgment no. 28507/05 of the plenary Court of 
Cassation deposited with the registry on 23 December 2005 

99.  In the case giving rise to the order mentioned above referring the case to 
the full court (see preceding paragraph), the Court of Cassation, sitting as a full 
court, established the following principles, thus preventing any further conflicting 
decisions being given by the courts: 

 
(i) Law no. 848 of 4 August 1955, which ratified the Convention and made it 

enforceable, introduced into domestic legal order the fundamental rights, belonging 
to the category of rights conferred on the individual by public law, provided for in 
the first section of the Convention and which correspond to a large extent with 
those set forth in Article 2 of the Constitution. In that respect the Convention 
provisions are confirmatory and illustrative. ... 

 
(ii) It is necessary to reiterate the principle that the act giving rise to the right to 

reparation conferred by domestic law corresponds to a breach of the provision in 
Article 6 of the Convention, which is immediately applicable in domestic law. 

 
The distinction between the right to a hearing within a reasonable time, 

introduced by the European Convention on Human Rights (or even pre-existing as 
a constitutionally protected value), and the right to equitable reparation, which was 
allegedly introduced only by the Pinto Act, cannot be allowed in so far as the 
protection provided by the domestic courts does not depart from that previously 
offered by the Strasbourg Court, the domestic courts being bound to comply with 
the case-law of the European Court. ... 

 
(iii) Accordingly, the right to equitable reparation for loss sustained as a result 

of the unreasonable length of proceedings prior to the entry into force of Law no. 
89/2001 must be acknowledged by the domestic courts even in favour of the heirs 
of a party who introduced the proceedings before that date, subject only to the 
condition that the claim has not already been lodged with the Strasbourg Court and 
the Court has not ruled on admissibility. ... 
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3.  Judgment of the Court of Cassation no. 18239/04, deposited with the 
registry on 10 September 2004, concerning the right to 
compensation of legal entities 

100.  This judgment of the Court of Cassation concerned an appeal by the 
Ministry of Justice challenging the Court of Appeal’s award of non-pecuniary 
damages to a juristic person. The Court of Cassation referred to the decision 
reached in the case of Comingersoll v. Portugal [GC], no. 35382/97, ECHR 
2000-IV and, after referring to the four judgments of the full court delivered on 26 
January 2004, found that its own case-law was not in line with the European Court. 
It held that there was no legal barrier to awarding just satisfaction to “juristic” 
persons according to the criteria of the Strasbourg Court. Accordingly, since the 
Court of Appeal had correctly decided the case the appeal was dismissed. 

 

 

4.  Judgment of the Court of Cassation no. 8568/05, deposited with the 
registry on 23 April 2005, concerning the presumption of non-
pecuniary damage 

101.  The Court of Cassation made the following observations: 

 “ ... [Considering that] non-pecuniary damage is the normal, albeit not 
automatic, consequence of a breach of the right to a hearing within a 
reasonable time, it will be deemed to exist, without it being necessary to 
specifically prove it (directly or by presumption), on the basis of the objective 
fact of the breach, on condition that there are no special circumstances 
indicating the absence of any such damage in the actual case concerned (Cass. 
A.P. 26 January 2004 nos. 1338 and 1339). 

- the assessment on an equitable basis of compensation for non-pecuniary 
damage is subject – on account of the specific reference in section 2 of Law 
no. 89 of 24 March 2001 to Article 6 of the European Convention on Human 
Rights (ratified by Law no. 848 of 4 August 1955) – to compliance with the 
Convention, in accordance with the judicial interpretation given by the 
Strasbourg Court (non-compliance with which results in a violation of the 
law), and must therefore, as far as possible, be commensurate, in substantive 
and not merely formal terms, with the amounts paid in similar cases by the 
European Court, it being possible to adduce exceptional circumstances that 
suggest themselves in the particular case, on condition that they are reasoned, 
not excessive and not unreasonable (Cass. A.P. 26 January 2004 no. 1340). ... 

- a discrepancy in the method of calculation [between the Court’s case-law 
and section 2 of the Pinto Act] shall not affect the general vocation of Law no. 
89 of 2001 to meet the objective of awarding proper compensation for a 
breach of the right to a hearing within a reasonable time (vocation 
acknowledged by the European Court in, inter alia, a decision of 27 March 
2003 in Scordino v. Italy (application no. 36813/97)), and accordingly shall 
not allow any doubt as to the compatibility of that domestic standard with the 
international commitments entered into by the Italian Republic when ratifying 
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the European Convention and the formal recognition, also at constitutional 
level, of the principle of Article 6 § 1 of that Convention...” 

 

III.  OTHER RELEVANT PROVISIONS 

 

A.  Third annual report on the excessive length of judicial proceedings in 
Italy for 2003 (administrative, civil and criminal justice) 

102.  In the report CM/Inf/DH(2004)23, revised on 24 September 2004, the 
Ministers’ deputies made the following indications regarding an assessment of 
the Pinto remedy: 

“...11.  As regards the domestic remedy introduced in 2001 by the “Pinto 
Act”, a number of shortcomings remain, particularly in connection with the 
effectiveness of the remedy and its application in conformity with the 
Convention: in particular, the law does not provide yet for the acceleration of 
pending proceedings. ... 

109.  In the framework of its examination of the 1st annual report, the 
Committee of Ministers expressed concern at the fact that this legislation did 
not foresee the speeding up of the proceedings and that its application posed a 
risk of aggravating the backlog of the appeal courts. ... 

112.  It should be pointed out that in the framework of its examination of the 
2nd annual report, the Committee of Ministers had noted with concern that the 
Convention had no direct effect and had consequently invited the Italian 
authorities to intensify their efforts at national level as well as their contacts 
with the different bodies of the Council of Europe competent in this field. ...” 

 

B.  Interim Resolution ResDH(2005)114 concerning the judgments of the 
European Court of Human Rights and decisions by the Committee of 
Ministers in 2183 cases against Italy relating to the excessive length of 
judicial proceedings 

103. In this interim resolution the Ministers’ deputies indicated as follows: 

“The Committee of Ministers 

Noting ... 

“...the setting-up of a domestic remedy providing compensation in cases of 
excessive length of proceedings, adopted in 2001 (the "Pinto” law), as well as 
the recent development of the case-law of the Court of cassation, increasing 
the direct effect of the case-law of the European Court in the Italian legal 
system, while noting that this remedy still does not enable for acceleration of 
proceedings so as to grant effective redress to all victims; 
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Stressing that the setting-up of domestic remedies does not dispense states 
from their general obligation to solve the structural problems underlying 
violations; 

Finding that despite the efforts undertaken, numerous elements still indicate 
that the solution to the problem will not be found in the near future (as 
evidenced in particular by the statistical data, the new cases before both 
domestic courts and the European Court, the information contained in the 
annual reports submitted by the government to the Committee and in the 
reports of the Prosecutor General at the Court of cassation); ... 

Stressing the importance the Convention attaches to the right to fair 
administration of justice in a democratic society and recalling that the problem 
of the excessive length of judicial proceedings, by reason of its persistence 
and extent, constitutes a real danger for the respect of the rule of law in Italy; 
... 

URGES the Italian authorities to enhance their political commitment and 
make it their effective priority to meet Italy’s obligation under the Convention 
and the Court’s judgments, to secure the right to a fair trial within a 
reasonable time to all persons under Italy’s jurisdiction. ...” 

 

C.  The European Commission for the efficiency of justice (CEPEJ) 

104.  The European Commission for the efficiency of justice was set up at the 
Council of Europe by Resolution Res(2002)12 with the aim of (a) improving the 
efficiency and the functioning of the justice of member States with a view to 
ensuring that everyone within their jurisdiction can enforce their legal rights 
effectively, thereby generating increased confidence of the citizens in the justice 
system and (b) enabling a better implementation of the international legal 
instruments of the Council of Europe concerning efficiency and fairness of justice. 

105.  In its framework programme (CEPEJ (2004) 19 Rev 2 § (7) the CEPEJ 
noted that “the mechanisms which are limited to compensation are too weak and 
do not adequately incite the States to modify their operational process, and provide 
compensation only a posteriori in the event of a proven violation instead of trying 
to find a solution for the problem of delays.” 

 

THE LAW 

I.  AS REGARDS THE ALLEGED VIOLATIONS OF ARTICLE 1 OF 
PROTOCOL NO. 1 

106.  The applicants complained of a double violation of Article 1 of Protocol 
No. 1, which provides: 
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“Every natural or legal person is entitled to the peaceful enjoyment of his 
possessions. No one shall be deprived of his possessions except in the public 
interest and subject to the conditions provided for by law and by the general 
principles of international law. 

The preceding provisions shall not, however, in any way impair the right of 
a State to enforce such laws as it deems necessary to control the use of 
property in accordance with the general interest or to secure the payment of 
taxes or other contributions or penalties.” 

107.  The applicants alleged that they had borne a disproportionate burden on 
account of the inadequate amount of the expropriation compensation, which had 
been calculated in accordance with the criteria laid down in section 5 bis of Law 
no. 359/1992. 

108.  They also complained of the retrospective application of section 5 bis of 
Law no. 359/1992. 

 

A.  The amount of compensation awarded to the applicants 

1.  Whether there was an interference with the right of property 

109.   As it has stated on several occasions, the Court reiterates that Article 1 of 
Protocol No. 1 contains three distinct rules: “the first rule, set out in the first 
sentence of the first paragraph, is of a general nature and enunciates the principle 
of the peaceful enjoyment of property; the second rule, contained in the second 
sentence of the first paragraph, covers deprivation of possessions and subjects it to 
certain conditions; the third rule, stated in the second paragraph, recognises that the 
Contracting States are entitled, amongst other things, to control the use of property 
in accordance with the general interest ... . These rules are not “distinct” in the 
sense of being unconnected: the second and third rules, which are concerned with 
particular instances of interference with the right to peaceful enjoyment of 
property, are to be construed in the light of the principle laid down in the first rule” 
(see, among other authorities, James and Others v. the United Kingdom, 21 
February 1986, Series A no. 98, pp. 29-30, § 37, which partly reiterates the terms 
of the Court’s reasoning in Sporrong and Lönnroth v. Sweden, 23 September 1982, 
Series A no. 52, p. 24, § 61; see also The Holy Monasteries v. Greece, judgment of 
9 December 1994, Series A no. 301-A, p. 31, § 56; Iatridis v. Greece [GC], no. 
31107/96, § 55, ECHR 1999-II; and Beyeler v. Italy [GC], no. 33202/96, § 106, 
ECHR 2000-I). 

110.  The Grand Chamber notes that the Government did not dispute the 
findings of the Chamber, which had considered that in the instant case there had 
been a deprivation of property within the meaning of the second sentence of 
Article 1 of Protocol No. 1 (see paragraph 84 of the Chamber judgment). 

111.  The Grand Chamber agrees with the Chamber’s analysis on this point. It 
must therefore now determine whether the interference complained of is justified 
under that provision. 
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2.  Justification for the interference with the right of property 

a)  “Provided for by law” and “in the public interest” 

112.  It is not disputed that the applicants were deprived of their property in 
accordance with the law and that the expropriation pursued a legitimate aim in the 
public interest. 

b)  Proportionality of the interference 

i. The Chamber judgment 

113.  In its judgment of 29 July 2004 (see paragraphs 98-103 of the Chamber 
judgment) the Chamber arrived at the following conclusions: 

“The Court notes that the applicants received the highest amount of 
compensation available under section 5 bis of Law no. 359/1992. The further 
40% deduction was indeed not applied in this case ... 

The Court also notes that the final amount of compensation was fixed at ITL 
82,890 per square metre, whereas the estimated market value of the land was 
ITL 165,755 per square metre ... 

In addition, that amount was subsequently taxed at a rate of 20% ... 

Lastly, the Court does not overlook the amount of time that elapsed between 
the expropriation and the final assessment of the compensation ... 

Having regard to the margin of appreciation Article 1 of Protocol No. 1 
affords national authorities, the Court considers that the price paid to the 
applicants did not bear a reasonable relation to the value of the expropriated 
property (see Papachelas v. Greece [GC], no. 31423/96, § 49, ECHR 1999-II, 
and Platakou v. Greece, no. 38460/97, § 54, ECHR 2001-I). It follows that the 
fair balance was upset. 

Accordingly, there has been a violation of Article 1 of Protocol No. 1.” 

ii. Submissions of those appearing before the Court 

α)  The applicants 

114.  The applicants asked the Grand Chamber to endorse the Chamber 
judgment and argued that the compensation received did not bear a reasonable 
relation to the value of the property. They observed that the expropriation 
compensation awarded them by the domestic courts corresponded to half the 
market value of the land. That amount had subsequently been reduced by a further 
20% once tax had been deducted at source pursuant to Law no. 413/1991. 

115.  The applicants went on to observe that the compensation for the 
expropriation had been calculated in accordance with the criteria laid down in 
section 5 bis of Law no. 359/1992. That provision provided for the same level of 
compensation for all land regardless of the works in the public interest for which 
the land had been earmarked, the objectives pursued and the circumstances of the 
expropriation. 

116.  The applicants also asserted that their land had been expropriated in order 
to allow a cooperative society to build accommodation there for private 
individuals, who, in accordance with domestic law (section 20 of Law no. 
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179/1992), would be free to sell their homes at market value five years later. The 
expropriation of the applicants’ land had therefore benefited private individuals. 

117.  Lastly, the applicants pointed out that the Constitutional Court had held 
that the compensation criteria in question, having regard to their temporary nature, 
were compatible with the Constitution. Section 5 bis of Law no. 359/1992 
remained in force until 30 June 2003 and was incorporated into the Code of 
Expropriation Laws, which came into force on that date. 

β)  The Government 

118.  The Government contested the Chamber’s conclusion on this point. 
119.  They observed that, in calculating compensation for expropriation, a 

balance had to be struck between private interests and the general interest. 
Accordingly, adequate compensation could be lower than the market value of the 
land in question, as, indeed, the Constitutional Court had acknowledged 
(judgments no. 283 of 16 June 1993, no. 80 of 7 March 1996 and no. 148 of 30 
April 1999). 

120.  Relying on the Court’s judgments in the cases of The Holy Monasteries v. 
Greece, judgment of 9 December 1994, Series A no. 301-A; Papachelas v. Greece 
[GC], no. 31423/96, ECHR 1999-II; Lithgow and Others v. the United Kingdom, 
judgment of 8 July 1986, Series A, no. 102; and James and Others v. the United 
Kingdom (cited above), the Government submitted that the application in question 
should be examined in the light of the principle that the Convention did not require 
compensation to the full market value of the property and that compensation in an 
amount reasonably related to the value of the property sufficed not to upset the 
necessary fair balance. 

Having regard to the margin of appreciation left to the States, it was difficult to 
entrust to the Court the task of assessing the reasonableness of the compensation 
for expropriation because the Court was “too far removed from the economic and 
social reality of the country concerned and, accordingly, could not avoid the risk of 
arbitrariness”. 

121.  Whilst accepting that the amount awarded to the applicants was far less 
than the value of the land, the Government submitted that it was not derisory and 
that the gap between the market value and the compensation paid was reasonable 
and justified. 

They pointed out in that connection that reimbursement of less than the full 
market value as provided for in section 5 bis of Law no. 359/1992 reflected a 
“community spirit” and the “current political desire” to establish a system going 
beyond traditional nineteenth-century liberalism. 

They went on to observe that the “market value” of property was a vague and 
uncertain concept, which depended on a great many variables and was essentially 
subjective: it could for example be influenced by the financial circumstances of the 
vendor or a particularly strong interest on the part of the purchaser. Furthermore, 
given that land was generally valued on the basis of a comparative survey of 
property transactions during a given period in respect of land of a similar type, 
such a survey would not convey the subjective elements of the various 
transactions. 

122.  The Government contended that in any event the market value of land was 
one of the factors taken into account in the calculation done by the domestic courts 
in accordance with section 5 bis of Law no. 359/1992. Under that provision, the 
market value was adjusted by another criterion, namely, the ground rent calculated 
on the value entered in the land register. 
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123.  The Government concluded by asking the Grand Chamber to declare that 
the system applied in the instant case for calculating the compensation payable for 
the expropriation was not unreasonable and had not upset the necessary fair 
balance. 

iii.  The Court’s assessment 

α Recapitulation of the relevant principles 

124.  An interference with the right to the peaceful enjoyment of possessions 
must strike a “fair balance” between the demands of the general interest of the 
community and the requirements of the protection of the individual’s fundamental 
rights (see, among other authorities, Sporrong and Lönnroth, cited above, p. 26, § 
69). The concern to achieve this balance is reflected in the structure of Article 1 as 
a whole, including therefore the second sentence, which is to be read in the light of 
the general principle enunciated in the first sentence. In particular, there must be a 
reasonable relationship of proportionality between the means employed and the 
aim sought to be realised by any measure applied by the State, including measures 
depriving a person of his possessions (see Pressos Compania Naviera S.A. and 
Others v. Belgium, judgment of 20 November 1995, Series A no. 332, p. 23, § 38; 
The former King of Greece and Others v. Greece [GC], no. 25701/94, §§ 89-90, 
ECHR 2000-XII; and Sporrong and Lönnroth, cited above, p. 28, § 73). 

125.  In determining whether this requirement is met, the Court recognises that 
the State enjoys a wide margin of appreciation with regard both to choosing the 
means of enforcement and to ascertaining whether the consequences of 
enforcement are justified in the general interest for the purpose of achieving the 
object of the law in question (see Chassagnou and Others v. France [GC], nos. 
25088/94, 28331/95 and 28443/95, § 75, ECHR 1999-III). Nevertheless, the Court 
cannot abdicate its power of review and must determine whether the requisite 
balance was maintained in a manner consonant with the applicants’ right to the 
peaceful enjoyment of their possessions, within the meaning of the first sentence of 
Article 1 of Protocol No. 1 (see Jahn and Others v. Germany [GC], nos. 46720/99, 
72203/01 and 72552/01, § 93, to be published in ECHR 2005). 

126.  Compensation terms under the relevant legislation are material to the 
assessment whether the contested measure respects the requisite fair balance and, 
notably, whether it does not impose a disproportionate burden on the applicants. In 
this connection the Court has already found that the taking of property without 
payment of an amount reasonably related to its value will normally constitute a 
disproportionate interference and a total lack of compensation can be considered 
justifiable under Article 1 of Protocol No. 1 only in exceptional circumstances (see 
The Holy Monasteries, cited above, p. 35, § 71, and The Former King of Greece, 
cited above, § 89). Article 1 of Protocol No. 1 does not, however, guarantee a right 
to full compensation in all circumstances (see James and Others, cited above, 
p. 36, § 54, and Broniowski v. Poland [GC], no. 31443/96, § 182, ECHR 2004-V). 

127.  While it is true that in many cases of lawful expropriation, such as the 
distinct expropriation of land with a view to building a road or for other purposes 
“in the public interest”, only full compensation can be regarded as reasonably 
related to the value of the property, that rule is not without its exceptions (see The 
Former King of Greece and Others v. Greece [GC] (just satisfaction), 
no. 25701/94, § 78). 

128.   Legitimate objectives in the “public interest”, such as those 
pursued in measures of economic reform or measures designed to achieve greater 
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social justice, may call for less than reimbursement of the full market value (see 
James and Others, cited above, p. 36, § 54). The Court believes that it is useful to 
give a brief outline of its case-law on this point. 

129.  In the case of James and Others, cited above, the issue was whether, in 
the context of leasehold-reform legislation, the conditions empowering long-term 
leasehold tenants to acquire their property struck the fair balance. The Court found 
that they did, holding that the context was one of social and economic reform in 
which the burden borne by the freeholders was not unreasonable, even though the 
amounts received by the interested parties were less than the full market value of 
the property. 

In the case of Lithgow and Others v. the United Kingdom (judgment of 8 July 
1986, Series A no. 102) the Court examined an issue relating to the nationalisation 
of companies engaged in the aircraft and shipbuilding industries, as part of the 
economic, social and political programme run by the party that had won the 
elections, which was intended to provide a sounder organisational and economic 
footing and bring to the authorities a desirably greater degree of public control and 
accountability. The Court held that, in this context, the arrangements for 
compensating the shareholders concerned were fair and not unreasonable as 
compared with the full value of the shares. 

The Court has held that less than full compensation may also be necessary a 
fortiori where property is taken for the purposes of “such fundamental changes of a 
country’s constitutional system as the transition from monarchy to republic” (see 
The Former King of Greece, cited above, § 89). The State has a wide margin of 
appreciation when enacting laws in the context of a change of political and 
economic regime (see, in particular, Kopecký v. Slovakia [GC], no. 44912/98, § 35, 
ECHR 2004-IX). The Court has reaffirmed this principle in the case of Broniowski 
v. Poland (cited above, § 182), in the context of the country’s transition towards a 
democratic regime, and has specified that rules regulating ownership relations 
within the country “involving a wide-reaching but controversial legislative scheme 
with significant economic impact for the country as a whole” could involve 
decisions restricting compensation for the taking or restitution of property to a 
level below its market value. The Court has also reiterated these principles 
regarding the enactment of laws in “the exceptional context of German 
reunification” (see von Maltzan and Others v. Germany (dec.) [GC], nos. 
71916/01, 71917/01 and 10260/02, §§ 77, and 111-12, ECHR 2005, and Jahn and 
Others v. Germany [GC], cited above). 

Lastly, in the case of Papachelas v. Greece ([GC], no. 31423/96, ECHR 
1999-II), the issue concerned the expropriation of more than 150 properties, 
including part of the applicants’ property, for the purposes of building a major 
road. The Court held that the compensation awarded to the applicants had not upset 
the fair balance between the opposing interests, since it was only GRD 1,621 per 
square metre less than the value of the land as estimated by the Association of 
Sworn Valuers. 

γ)  Application of the foregoing principles to the present case 

130.  In the instant case, having regard to the fact that it has already been 
established that the interference in question satisfied the requirement of lawfulness 
and was not arbitrary, less than full compensation does not make the taking of the 
applicants’ property eo ipso wrongful in every case (see, mutatis mutandis, The 
Former King of Greece and Others, cited above, § 78). Accordingly, it remains to 
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be determined whether, in the context of a lawful deprivation of property, the 
applicants had to bear a disproportionate and excessive burden. 

131.  The Court observes that the compensation awarded to the applicants was 
calculated on the basis of the criteria laid down in section 5 bis of Law 
no. 359/1992. It notes that these criteria apply irrespective of the works in the 
public interest for which the land has been earmarked and the context of the 
expropriation. It reiterates that its task is not to review the relevant legislation in 
the abstract; it has to confine itself, as far as possible, to examining the problems 
raised by the specific case before it. To that end, in the instant case, it must 
examine the above-mentioned law in so far as the applicants objected to its 
consequences for their property (see the Holy Monasteries, cited above, § 55). 

132.  In the instant case the final amount of the compensation was fixed at 
ITL 82,890 per square metre, whereas the estimated market value of the land at the 
date of the expropriation was ITL 165,755 per square metre (see paragraphs 32 and 
37 above). Consequently, the expropriation for compensation is far lower than the 
market value of the property in question. Furthermore, tax was subsequently 
deducted from it at a rate of 20% (see paragraph 41 above). 

133.  The present case concerns a distinct expropriation, and one which was 
neither carried out as part of a process of economic, social or political reform nor 
linked to any other specific circumstances. Accordingly, in this case, the Court 
does not discern any legitimate objective “in the public interest” capable of 
justifying less than reimbursement of the market value. 

134.  Having regard to all the foregoing considerations, the Court considers that 
the compensation awarded to the applicants was inadequate, given the low amount 
awarded and the lack of public-interest grounds capable of justifying less than 
compensation of the market value of the property. Accordingly, the applicants have 
had to bear a disproportionate and excessive burden which cannot be justified by a 
legitimate aim in the public interest pursued by the authorities. 

135.  Consequently, there has been a violation of Article 1 of Protocol No. 1. 

 

B.  The “retrospective” application of section 5 bis of Law no. 359/1992 

136.  The applicants alleged that section 5 bis of Law no. 359/1992 had 
infringed their right to the peaceful enjoyment of their possessions, in breach of 
Article 1 of Protocol No. 1. 

1.  The Chamber judgment 

137.  The Chamber considered that the issue raised by the applicants relating to 
interference by the legislature fell under Article 6 of the Convention and 
considered it unnecessary to examine separately whether there had also been a 
breach of Article 1 of Protocol No. 1. 

2.  Submissions of those appearing before the Court 

a)  The applicants 

138.  The applicants reiterated that, prior to the entry into force of section 5 bis 
of Law no. 359/1992, their land had already been expropriated and they had 
brought legal proceedings seeking compensation to which they could legitimately 
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expect to be entitled under Law no. 2359/1865. As the law in question was 
applicable to expropriations that were under way and to the related proceedings, 
including the ones concerning them, it had had the effect of depriving them of a 
substantial part of the compensation to which they were entitled. The enactment of 
that law therefore amounted to an interference with the applicants’ right to the 
peaceful enjoyment of their possessions that was incompatible with Article 1 of 
Protocol No. 1. 

b)  The Government 

139.  The Government denied that the new law had been of retrospective 
application. In any event, the Government submitted that the Convention did not 
prohibit the retrospective application of laws and that, even assuming that there 
had been interference by the legislature, that interference therefore fell within the 
margin of appreciation left to the States and was justified. With regard to a fair 
balance, they pointed out that the applicants’ right to compensation had not been 
called into question, and that the provision in question had been limited to 
restricting the quantum of compensation payable. 

1. The Court’s assessment 

140.  In relation to their complaint of the retrospective application to their case 
of the 1992 Law, the applicants alleged that they had been deprived of the right to 
compensation provided for in the legislation previously applicable to cases of 
expropriation of land. 

The Court considers that the applicants’ complaint in this regard is subsumed 
by the one raised regarding the inadequacy of the expropriation compensation (see 
paragraphs 78-104 above) and the one they raised regarding interference by the 
legislature in the judicial process (see paragraphs 111-33 below). 

141.  Accordingly, having regard to the conclusions set out in paragraphs 104 
and 133, the Court does not consider it necessary to examine separately under 
Article 1 of Protocol No. 1 the complaint based on interference by the legislature. 

II.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION ON 
ACCOUNT OF THE UNFAIRNESS OF THE PROCEEDINGS 

142.  The applicants alleged that the enactment and application to their case of 
section 5 bis of Law no. 359/1992 amounted to interference by the legislature in 
breach of their right to a fair hearing as guaranteed by Article 6 § 1 of the 
Convention, the relevant parts of which provide: 

“1.  In the determination of his civil rights and obligations ..., everyone is 
entitled to a fair ... hearing within a reasonable time by [a] ... tribunal ...”. 

 

A.  The Chamber judgment 

143.  The Chamber held that the proceedings instituted by the applicants 
seeking compensation for the expropriation had been unfair because the domestic 
courts had based themselves on the impugned provision when deciding the matter 
of compensation for expropriation which had been referred to them. It held that this 
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had amounted to interference by the legislature in the judicial process with a view 
to influencing the determination of the dispute. 

1.  Submissions of those appearing before the Court 

a)  The applicants 

144.  The applicants complained of an interference by the legislature in the 
judicial process on account of the enactment and application to their case of section 
5 bis of Law no. 359/1992. They complained, among other things, that they had not 
had a fair hearing because, when the amount of their expropriation compensation 
was determined, the question submitted to the national courts had been settled by 
the legislature and not by the judiciary. 

145.  In that connection the applicants pointed out that the provision in question 
had introduced criteria for calculating expropriation compensation which reduced 
by at least 50 % the amount to which they had been entitled under the law in force 
when the compensation proceedings were instituted in the Reggio di Calabria 
Court of Appeal and the land was expropriated. 

146.  Regarding the law applicable prior to the entry into force of the impugned 
provision, the applicants pointed out that Laws nos. 865/1971 and 385/1980 had 
been declared unconstitutional and, accordingly, had been repealed with 
retrospective effect. They could not therefore be regarded as applicable to the case 
in question. The only provision applicable prior to the entry into force of section 5 
bis was section 39 of the 1865 Law, which guaranteed the applicants full 
compensation (see paragraphs 49-56 above). 

147.  The applicants pointed out that the impugned provision had been inspired 
merely by financial considerations, which could not be regarded as serving a vital 
public interest justifying retrospective application, and had been enacted with the 
sole purpose of settling pending proceedings in a manner advantageous to the 
respondent authorities. 

148.  Next, the applicants observed that section 5 bis had been declared 
constitutional by the Constitutional Court because it was a temporary measure 
designed to deal with a specific situation. However, the provision had been in force 
until 30 June 2003 and had now been incorporated into the Code of Expropriation 
Laws, which had been in force since that date. 

b)  The Government 

149.  In their letter requesting that the case be referred to the Grand Chamber 
and in their written and oral observations to the Grand Chamber the Government 
strongly disputed the Chamber judgment on this issue. 

150.  As a preliminary point, they denied that the new law had been of 
retrospective application since it was limited, after modifying the existing legal 
position, to making it immediately applicable to pending cases in accordance with 
a commonly applied principle. In any event, the Government submitted that the 
Convention did not prohibit the retrospective application of laws and therefore, 
assuming that there had been interference by the legislature, that interference fell 
within the margin of appreciation left to the States and was justified. 

151.  The Government then observed that at the time of occupation of the land 
and the expropriation order (in March 1981 and March 1983 respectively) the 
criteria introduced by Law no. 865/1971 and incorporated into Law no. 385/1980 
were still in force, since the decision declaring the law unconstitutional was not 
made until 15 July 1983. 
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The compensation criteria declared unconstitutional were less favourable to the 
applicants than those introduced by section 5 bis of Law no. 359/1992. Had the 
context been one of succeeding laws, with the preceding law being repealed by the 
more recent one, it would be the provisions declared unconstitutional that applied 
in the present case, given that the right to compensation arose at the time of the 
expropriation. In that event it could therefore be argued that, in the absence of a 
legislative amendment to the detriment of the expropriated party, that is, in the 
absence of adverse effects deriving from section 5 bis of Law no. 359/1992, the 
new law did not amount to an interference with the applicants’ rights. 

152.  However, the Government accepted that the present case did not concern 
legislation that had been introduced to repeal the preceding legislation or laws 
succeeding each other in time. They reiterated in that connection that the 
judgments of the Constitutional Court were of “retrospective” scope: laws declared 
unconstitutional became ineffective and the laws previously in force were 
“revived” (see paragraphs 49-56 above). They thus acknowledged that the 
judgments of the Constitutional Court had had the effect of annulling the two laws 
in question from the outset, and this had “revived” the provision of the general 
expropriation law of 1865, which had immediately come back into force. The 
Government observed that the domestic courts could accordingly reapply the 
compensation criteria laid down in the 1865 Law. 

153.  Nevertheless, the Government argued that the law of which the applicants 
complained was part of a political process that had started in 1971 and sought to 
depart from the general expropriation law of 1865 in order to go beyond the 
outdated principles of a liberal economy. From that standpoint, the declarations of 
unconstitutionality had created a “vacuum” since the fact that the 1865 Act had 
come back into force did not correspond to the political, economic and social 
demands guiding the legislature. From that point of view, section 5 bis of Law no. 
359/1992 had therefore remedied a loophole. 

154.  The Government observed that section 5 bis of Law no. 359/1992 had 
almost certainly been inspired by budgetary considerations and responded to the 
need to control public finances. The Court could not criticise such considerations. 

155.  Lastly, the Government contended that section 5 bis of Law no. 359/1992 
had not been enacted in order to influence the determination of the proceedings 
instituted by the applicants. 

156.  They concluded that the application of the impugned provision to the 
applicants’ case did not raise an issue under the Convention. In support of their 
submissions, the Government referred specifically to the judgments of Forrer-
Niedenthal v. Germany (no. 47316/99, 20 February 2003); OGIS-Institut Stanislas, 
OGEC Saint-Pie X and Blanche de Castille and Others v. France (nos. 42219/98 
and 54563/00, 27 May 2004); and Bäck v. Finland, (no. 37598/97, ECHR 
2004-VIII). 

2.  The Court’s assessment 

157.  The Court reiterates that although, in theory, the legislature is not 
precluded in civil matters from adopting new retrospective provisions to regulate 
rights arising under existing law, the principle of the rule of law and the notion of 
fair trial enshrined in Article 6 of the Convention preclude any interference by the 
legislature – other than on compelling grounds of the general interest – with the 
administration of justice designed to influence the judicial determination of a 
dispute (see Zielinski and Pradal & Gonzales v. France [GC], nos. 24846/94 and 
34165/96 to 34173/96, § 57, ECHR 1999-VII; Stran Greek Refineries and Stratis 
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Andreadis v. Greece, judgment of 9 December 1994, Series A no. 301-B; and 
Papageorgiou v. Greece, judgment of 22 October 1997, Reports 1997-VI). 

 
158.  The Court points out that, prior to the entry into force of section 5 bis of 

Law no. 359/1992 and having regard to the two rulings of the Italian Constitutional 
Court of 25 January 1980 and 15 July 1983, the law applicable to the present case 
was Law no. 2359/1865 (see paragraphs 49-56 above), section 39 of which 
provided for a right to compensation to the full market value of the property. As a 
result of the impugned provision, the compensation payable to the applicants was 
substantially reduced. 

159.  By modifying the law applicable to awards of compensation in respect of 
expropriations that were under way, and to the related pending judicial proceedings 
other than those on which a final ruling regarding the principle of compensation 
had been given, section 5 bis of Law no. 359/1992 applied new compensation rules 
to situations that had arisen before it came into force and had already given rise to 
claims to compensation – and even to proceedings pending on that date – thereby 
producing a retrospective effect. 

160.  As a result of the application of this provision, owners of expropriated 
land were deprived of a substantial part of the compensation which they could 
previously have claimed under Law no. 2359/1865. 

161.  Accordingly, even though the proceedings were not annulled under 
section 5 bis of Law no. 359/1992, the provision in question, which was applicable 
to the judicial proceedings that the applicants had instituted and which were 
pending, had the effect of definitively modifying the outcome by defining 
retrospectively the terms of the debate to their detriment. Although the 
Government submitted that the legislative provision was not aimed specifically at 
the present dispute, or any other dispute in particular, the Court considers that, as it 
was immediately applicable, it had the effect of frustrating proceedings then in 
progress of the type brought by the applicants. The manifest object, and the effect, 
of the impugned provision was in any event to modify the applicable rules relating 
to compensation, including in the case of judicial proceedings then in progress to 
which the State was a party (see Anagnostopoulos and Others v. Greece, 
no. 39374/98, §§ 20-21, ECHR 2000-XI). 

162.  Admittedly, the applicability to current awards of compensation and to 
pending proceedings cannot in itself give rise to a problem under the Convention 
since the legislature is not, in theory, prevented from intervening in civil cases to 
amend the existing legal position by means of an immediately applicable law (see 
OGIS-Institut Stanislas, OGEC Saint-Pie X and Blanche de Castille and Others v. 
France, nos. 42219/98 et 54563/00, § 61, 27 May 2004, and Zielinski and Pradal 
& Gonzalez and Others v. France [GC], nos. 24846/94 and 34165/96 to 34173/96, 
§ 57, ECHR 1999-VII). 

However, in the present case section 5 bis of Law no. 359/1992 simply 
extinguished, with retrospective effect, an essential part of claims for 
compensation, in very high sums, that owners of expropriated land, such as the 
applicants, could have claimed from the expropriating authorities. In that 
connection the Court reiterates its finding that the compensation awarded to the 
applicants was inadequate, given the low amount in question and the lack of 
public-interest grounds justifying less than compensation in the market value of the 
property (see paragraphs 103-04 above). 

163.  In the Court’s view, the Government have not demonstrated that the 
considerations to which they referred, namely, budgetary considerations and the 
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legislature’s intention to implement a political programme, amounted to an 
“obvious and compelling general interest” required to justify the retrospective 
effect that it has acknowledged in certain cases (see National & Provincial 
Building Society, Leeds Permanent Building Society and Yorkshire Building 
Society v. the United Kingdom, judgment of 23 October 1997, Reports of 
Judgments and Decisions 1997-VII; OGIS-Institut Stanislas, OGEC Saint-Pie X 
and Blanche de Castille and Others v. France, nos. 42219/98 and 54563/00, § 61, 
27 May 2004; Forrer-Niedenthal v. Germany, no. 47316/99, 20 February 2003; 
and Bäck v. Finland, no. 37598/97, ECHR 2004-VIII). 

164.  There has, therefore, been a violation of Article 6 § 1 of the Convention. 

 

 

III.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION ON 
ACCOUNT OF THE EXCESSIVE LENGTH OF THE PROCEEDINGS 

165.  The applicants submitted that the proceedings they had instituted seeking 
expropriation compensation had failed to comply with the “reasonable-time” 
principle set forth in Article 6 § 1 of the Convention, which provides: 

“In the determination of his civil rights and obligations ... everyone is 
entitled to a ... hearing within a reasonable time by [a] tribunal ...” 

A.  The Government’s preliminary objection of non-exhaustion of domestic 
remedies 

166.  As before the Chamber, the respondent Government submitted that the 
applicants had not exhausted domestic remedies regarding the complaint about the 
excessive length of the proceedings. 

1.  The Chamber decision 

167.  In its admissibility decision of 27 March 2003, the Chamber dismissed the 
Government’s objection for the following reasons: 

“The Court has carried out a comparative analysis of the one hundred Court 
of Cassation judgments available to date. It has noted that the principles set 
forth in the two cases cited by the applicants (see “Relevant domestic law and 
practice” above) have been consistently applied: in other words, the right to a 
hearing within a reasonable time has not been regarded as a fundamental right 
and the Convention and the Strasbourg case-law are not directly applicable in 
relation to just satisfaction. 

The Court has not found any instances in which the Court of Cassation has 
entertained a complaint to the effect that the amount awarded by the Court of 
Appeal was insufficient in relation to the alleged damage or inadequate in the 
light of the Strasbourg institutions’ case-law. Such complaints have been 
dismissed by the Court of Cassation, being treated either as factual issues 
outside its jurisdiction or as issues arising on the basis of provisions that are 
not directly applicable. 
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... 

Having regard to the foregoing, the Court concludes that there would have 
been no point in the applicants’ appealing to the Court of Cassation as their 
complaint concerned the amount of compensation and thus fell within the 
categories referred to above. Furthermore, the applicants risked being ordered 
to pay costs. 

In conclusion, the Court considers that in the instant case the applicants were 
not required to appeal to the Court of Cassation for the purpose of exhausting 
domestic remedies. Accordingly, the Government’s first objection must be 
dismissed. 

That conclusion does not, however, call into question the obligation to lodge 
a claim for compensation under the Pinto Act with the Court of Appeal and 
the Court of Cassation, provided that it is clear from the case-law of the 
national courts that they apply the Act in keeping with the spirit of the 
Convention and, consequently, that the remedy is effective.” 

168.  In its judgment of 29 July 2004 the Chamber dismissed the objection that 
had again been raised by the Government, considering that the arguments they had 
advanced were not such as to call the admissibility decision into question (see 
paragraphs 59-62 of the Chamber judgment). 

2.  Submissions of those appearing before the Court 

a)  The Government 

169.  The Government submitted that the applicants had not exhausted domestic 
remedies because they had not appealed to the Court of Cassation against the 
Reggio di Calabria Court of Appeal’s decision. 

In their submission, the Court had erred, in the admissibility decision, in 
holding that an appeal to the Court of Cassation was not a remedy that had to be 
exhausted. The Court of Cassation could, they maintained, have examined the 
applicants’ complaint about the inadequacy of the compensation awarded by the 
Court of Appeal under the Pinto Act as compared with the amount that they could 
have obtained in accordance with the Court’s case-law on Article 41 of the 
Convention. 

In support of that submission the Government referred to the four judgments 
delivered by the Court of Cassation, sitting as a full court, on 26 January 2004, nos. 
1338, 1339, 1340 and 1341 (see paragraphs 63-64 above). 

b)  The applicants 

170.  The applicants challenged the Government’s objection and submitted that 
the Grand Chamber should confirm the admissibility decision of 27 March 2003 
and the judgment of 29 July 2004 in which the Chamber had dismissed the 
objection. 

They went on to observe that the departure from precedent by the Court of 
Cassation, on the basis of which the Government reiterated their objection, had not 
occurred until after the admissibility decision, and after the decision of the Court of 
Appeal in this case had become final. 
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3.  The Court’s assessment 

171.  Under Article 1, which provides: “The High Contracting Parties shall 
secure to everyone within their jurisdiction the rights and freedoms defined in 
Section I of this Convention”, the primary responsibility for implementing and 
enforcing the rights and freedoms guaranteed by the Convention is laid on the 
national authorities. The machinery of complaint to the Court is thus subsidiary to 
national systems safeguarding human rights. This subsidiary character is 
articulated in Articles 13 and 35 § 1 of the Convention. 

172.  The purpose of Article 35 § 1, which sets out the rule on exhaustion of 
domestic remedies, is to afford the Contracting States the opportunity of preventing 
or putting right the violations alleged against them before those allegations are 
submitted to the Court (see, among other authorities, Selmouni v. France [GC], no. 
25803/94, § 74, ECHR 1999-V). The rule in Article 35 § 1 is based on the 
assumption, reflected in Article 13 (with which it has a close affinity), that there is 
an effective domestic remedy available in respect of the alleged breach of an 
individual’s Convention rights (see Kudła v. Poland [GC], no. 30210/96, § 152, 
ECHR 2000-XI). 

173.  Nevertheless, the only remedies which Article 35 of the Convention 
requires to be exhausted are those that relate to the breaches alleged and at the 
same time are available and sufficient. The existence of such remedies must be 
sufficiently certain not only in theory but also in practice, failing which they will 
lack the requisite accessibility and effectiveness (see, inter alia, Vernillo v. France, 
judgment of 20 February 1991, Series A no. 198, pp. 11–12, § 27; Dalia v. France, 
judgment of 19 February 1998, Reports of Judgments and Decisions 1998-I, pp. 
87-88, § 38; and Mifsud v. France (dec.) [GC], no. 57220/00, ECHR 2002-VIII). 

174.  By enacting the Pinto Act, Italy introduced a purely compensatory remedy 
for cases in which there had been a breach of the reasonable-time principle (see 
paragraph 62 above). 

175.  The Court has already held that the remedy before the courts of appeal 
introduced by the Pinto Act was accessible and that there was no reason to question 
its effectiveness (see Brusco v. Italy (dec.), no. 69789/01, ECHR 2001-IX). 
Moreover, having regard to the nature of the Pinto Act and the context in which it 
was passed, the Court went on to find that there were grounds for departing from 
the general principle that the exhaustion requirement should be assessed with 
reference to the time at which the application was lodged. That was the case not 
only in respect of applications lodged after the date on which the Act came into 
force, but also of those which were already on the Court’s list of cases by that date. 
It had taken into consideration, among other things, the transitional provision 
provided for in section 6 of the Pinto Act (see paragraph 62 above), which afforded 
Italian litigants a genuine opportunity to obtain redress for their grievances at 
national level for all applications currently pending before the Court that had not 
yet been declared admissible (see Brusco, ibid.). 

176.  In the instant case the Chamber held that where applicants complained 
only of the amount of compensation and the discrepancy between that amount and 
the amount which would have been awarded under Article 41 of the Convention, 
they were not required – for the purpose of exhausting domestic remedies – to 
appeal to the Court of Cassation against the Court of Appeal’s decision. The 
Chamber based that conclusion on a study of some one hundred Court of Cassation 
judgments. In none of those judgments had that court entertained a complaint to the 
effect that the amount awarded by the Court of Appeal was insufficient in relation 
to the loss alleged or inadequate in the light of the Strasbourg case-law (see 
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Scordino v. Italy (dec.), no. 36813/97, ECHR 2003-IV; see the extract quoted in 
paragraph 136 above). 

177.  The Court notes that on 26 January 2004 the Court of Cassation, sitting as 
a full court, quashed four decisions concerning cases in which the existence or 
amount of non-pecuniary damage had been disputed. In so doing, it established the 
principle that “the court of appeal’s determination of non-pecuniary damage in 
accordance with section 2 of Law no. 89/2001, although inherently based on 
equitable principles, must be done in a legally defined framework since reference 
has to be made to the amounts awarded, in similar cases, by the Strasbourg Court. 
Some divergence is permissible, within reason” (see paragraph 63 above). 

178.  The Court takes notes of that departure from precedent and welcomes the 
Court of Cassation’s efforts to bring its decisions into line with European case-law. 
It reiterates, furthermore, having deemed it reasonable to assume that the departure 
from precedent, in particular judgment no. 1340 of the Court of Cassation, must 
have been public knowledge from 26 July 2004. It has therefore held that, from 
that date onwards, applicants should be required to avail themselves of that remedy 
for the purposes of Article 35 § 1 de la Convention (see Di Sante v. Italy (dec.), 
no. 56079/00, 24 June 2004, and, mutatis mutandis, Broca and Texier-Micault v. 
France, nos. 27928/02 and 31694/02, § 20, 21 October 2003). 

179.  In the instant case the Grand Chamber, like the Chamber, notes that the 
time-limit for appealing to the Court of Cassation had expired before 26 July 2004 
and considers that, in these circumstances, the applicants were dispensed from the 
obligation to exhaust domestic remedies. 

180.  In the light of those considerations, the Court considers that this objection 
must be dismissed. 

B.  The Government’s preliminary objection concerning the lack of 
“victim” status 

181.   As before the Chamber, the Government argued that, in awarding 
compensation to the applicants, the Reggio di Calabria Court of Appeal had not 
only acknowledged that there had been a violation of their right to a hearing within 
a reasonable time but had also made good the loss sustained. Consequently, the 
applicants had lost their “victim” status. 

1.  The Chamber decision 

182.  In its admissibility decision the Chamber stated that the applicants could 
still claim to be “victims” within the meaning of Article 34 of the Convention, 
even though the domestic courts had acknowledged that there had been a violation, 
as the compensation obtained at domestic level under the Pinto Act was not 
capable of making good the loss sustained. 

2.  Submissions of those appearing before the Court 

a)  The Government 

183.  According to the respondent Government, the applicants were no longer 
“victims” of the alleged violation because they had obtained from the Court of 
Appeal a decision finding that the “reasonable time” had been exceeded and 
compensation. 
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184.  Regarding the amount obtained under the Pinto Act, the sum could not be 
called into question by the Court because the domestic court had made its decision 
on an equitable basis and in accordance with the margin of appreciation available 
to it regarding just satisfaction. The assessment of the level of compensation thus 
fell outside the Court’s competence in accordance with the subsidiarity principle 
and the margin of appreciation left to the States. 

In that connection the Government considered that the acknowledgement of the 
existence of damage and the determination of quantum were part of the assessment 
of evidence which fell within the jurisdiction of the domestic courts and was in 
theory outside the competence of the supranational court. Although the Court did 
admittedly have the power to review decisions submitted to it with a view to 
ensuring that the reasoning was neither manifestly unreasonable nor arbitrary and 
was consonant with logic and the lessons derived from experience actually 
encountered in the social context, it could not, however, impose its own criteria or 
substitute its own beliefs for those of the domestic courts in assessing the evidence. 

185.  Furthermore, the Government pointed out that the Court had to strike a 
fair balance between the requirement of clarity and respect for principles such as 
the States’ margin of appreciation and the subsidiarity principle. The attempt to 
strike that balance had to be governed by the general rule that any factor to be 
taken into account which was stated loosely or vaguely in the Strasbourg case-law 
had to be considered with the greatest respect for the corresponding margin of 
appreciation to be enjoyed by each State without fear of being subsequently 
disavowed by the Court. 

186.  The Government then felt it important to explain the criteria used in 
Italian law relating to non-pecuniary damage. 

Under the Pinto Act, only the years beyond an average period that could be 
regarded as “reasonable” had to be taken into account when assessing the damage. 
Furthermore, the existence of non-pecuniary damage did not implicitly flow from 
the finding of a violation. On the contrary, non-pecuniary damage had to be 
determined and proved in accordance with the relevant provisions of the Civil 
Code. The Court of Cassation had asserted, though, that non-pecuniary damage 
was a normal consequence of a breach of the reasonable-time requirement that 
from then on did not have to be proved by the applicant. According to the Court of 
Cassation, it was up to the State to provide proof that in a particular case an 
inordinately long wait for a judgment had not occasioned the applicant any anxiety 
or distress but, on the contrary, had been advantageous or that the applicant had 
been aware of having instituted or contested proceedings on the basis of erroneous 
arguments (Court of Cassation 29.3-11.5.2004 no. 8896), for example where the 
applicant had been well aware from the outset that he or she had no chance of 
winning. 

187.  The Government observed lastly that, under Article 41 of the Convention, 
the Court awarded just satisfaction if such was appropriate, and sometimes held 
that a finding of a violation sufficed. That possibility should also be available to 
the States, which should also be able to vary the amounts they awarded to the point 
of awarding nothing in some cases. 

188.  The Government then asked the Court to clarify the various aspects of the 
reasoning that led to its decisions, both in respect of the parts relating to a violation 
and those regarding just satisfaction. They submitted that the Court should follow 
the approach used by the domestic courts and explain in each case how many years 
had to be regarded as “natural” for each stage of proceedings, how many might be 
acceptable having regard to the complexity of the case, how many delays were 
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attributable to each party, the importance of the stakes in the proceedings, the 
outcome of the proceedings and how the just satisfaction to be awarded was 
calculated on the basis of those factors. 

189.  At the hearing the Government indicated, lastly, that as far as the 
procedural costs were concerned the applicants had obtained only partial 
reimbursement from the courts because one of the parties against which the 
proceedings had been instituted could not be considered as a party to the 
proceedings. 

190.  For all the foregoing reasons, the Government argued that the applicants 
should no longer be regarded as “victims” of a violation due to the excessive length 
of the proceedings. 

b)  The applicants 

191.  The applicants submitted that they were still “victims” of the violation 
alleged because the amount awarded them by the Court of Appeal was derisory and 
bore no relation whatsoever to the levels of compensation awarded by the Court. 

192.  Relying on Holzinger v. Austria (no. 1) (no. 23459/94, §21, ECHR 
2001-I), the applicants submitted that the Court had power to assess the amount of 
the compensation received at domestic level in order to determine whether they 
had victim status. In so doing, it could compare that amount with the amount it 
would itself have awarded in just satisfaction. 

193.  The applicants disputed the contention that once a finding of a breach of 
the “reasonable-time” principle had been made, it was possible not to award any 
compensation. In their submission, where the courts found that the proceedings had 
been excessive in length, it meant that the interested parties had had “time stolen” 
from them. As that time could not be given back, it was necessary to award 
pecuniary compensation. Failing that, the violation persisted. In that connection the 
applicants referred to “minimum damage” implicitly flowing from a finding of a 
violation and which would be the same for everyone. To that minimum amount 
should be added sums that took account of other factors, such as the stakes 
involved for the person, to be evaluated on a case-by-case basis. 

194.  Given that the remedy introduced by the Pinto Act was only 
compensatory, and in the absence of any remedy capable of preventing the breach, 
the applicants maintained that the compensation – in order to be deemed capable of 
making good the alleged loss – had to be of a sufficient level, that is, bear a 
reasonable relation to the amounts awarded by the Court. 

Moreover, the applicants pointed out that the amounts awarded by the domestic 
courts in defamation or personal injury cases were significantly higher than the 
amounts awarded by the Court under the head of non-pecuniary damage in length-
of-proceedings cases. 

195.  In conclusion, a comparison between the compensation received at 
national level and the amounts awarded by the Court in just satisfaction was not 
only possible but necessary. 

196.  The applicants observed that the amount awarded them in compensation 
under the Pinto Act was EUR 2,450. According to the Chamber, that amount 
corresponded to about 10 % of the amount that the Court would have awarded in a 
similar case. Furthermore, the legal costs payable by them came to EUR 1,500, 
plus 20 % VAT (value-added tax) and 2% CPA (contribution to the lawyers’ 
insurance fund), that is, EUR 1,834. Accordingly, the compensation actually 
awarded, after deduction of legal costs, came to EUR 614, that is, EUR 153.50 
each. 
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3.  The intervening parties 

a)  The Czech Government 

197.  In the Czech Government’s submission, the Court should confine itself to 
ensuring that the consequences of the case-law policy choices made by the 
domestic courts were in keeping with the Convention. Its review should be more or 
less rigorous, depending on the margin of appreciation that the Court allowed 
national authorities. The Court should only ensure that, in accordance with Article 
13 of the Convention, the national authorities complied with the principles 
established in its case-law or applied the provisions of their own domestic law in 
such a way that applicants enjoyed a level of protection in respect of their rights 
and freedoms as guaranteed by the Convention that was greater than or equivalent 
to that which they would enjoy if the national authorities applied the Convention’s 
provisions directly. The Court should not go any further except in cases where the 
results arrived at by the national authorities appeared, on the face of it, arbitrary. 

198.  The Czech Government acknowledged that the adequacy of the amount 
awarded at domestic level was one of the criteria of effectiveness of an application 
for compensation within the meaning of Article 13. However, in view of the wide 
margin of appreciation that should be available to the Contracting Parties in 
implementing Article 13, they considered that the Court should subsequently 
exercise only “limited control”, thus restricted to satisfying itself that the national 
authorities had not made a “manifest error in assessment” of the non-pecuniary 
damage caused by the excessive length of judicial proceedings. 

199.  Moreover, as the Czech Government wanted to provide their country with 
a compensatory remedy in addition to the existing preventive domestic remedy, 
they asked the Court to provide as many guidelines as possible in that connection 
so that they could set in place a remedy which would incontestably be effective. 

b)  The Polish Government 

200.  In the Polish Government’s submission, an assessment of the facts of the 
case with a view to determining whether the “reasonable time” had been exceeded 
was part of the examination of the evidence conducted by the domestic courts. It 
was therefore debatable to what extent a supranational body could intervene in this 
process. It was, rather, commonly accepted that in most cases the facts would have 
been established by the domestic courts and that the Court’s task would be limited 
to examining whether the Convention had been complied with. The Court’s case-
law appeared to be confined to assessing whether the domestic courts’ decisions, 
given in accordance with domestic procedure previously approved by the Court, 
had properly applied the general rules to the specific case. In the absence of precise 
indicators on which to assess the facts and calculate the amount of compensation, 
there were no grounds on which to dispute the decisions of the domestic courts. 
Regard should be had in this connection to the discretion available to the domestic 
courts in assessing the facts and the evidence. 

201.  Furthermore, in the very particular circumstances of some cases the mere 
finding of a violation sufficed to meet the requirement of an effective remedy and 
amounted to adequate redress. That rule had been clearly established in the Court’s 
case-law on other Articles of the Convention. In some cases, moreover, the 
excessive length of the proceedings could be favourable to the parties and 
compensating them would therefore be extremely questionable. 
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c)  The Slovak Government 

202.  In the Slovak Government’s submission, the Court should adopt the same 
approach as in assessing the fairness of proceedings, a matter in respect of which it 
considered that its task was not to deal with the factual or legal mistakes allegedly 
made by the domestic courts unless such mistakes could have resulted in a breach 
of the rights and freedoms guaranteed by the Convention. Moreover, although 
Article 6 of the Convention guaranteed the right to a fair trial it did not lay down 
any rules on the admissibility of evidence or its assessment, which was therefore 
primarily a matter for regulation under national law by the domestic courts. 
Accordingly, when examining decisions of domestic courts on the amount of 
damages awarded for non-pecuniary damage arising from delays in proceedings, 
the Court should leave enough room for the courts’ discretion in this respect since 
the domestic courts decided on delays in the proceedings on the basis of the same 
criteria as the Court – and were in a better position to analyse the causes and 
consequences and thus to determine the non-pecuniary damage on an equitable 
basis. 

 
203.  The Slovak Government pointed out that the decisions of the Slovak 

Constitutional Court concerning delays in proceedings were much more detailed 
than the Court’s decisions. In their submission, the Court should examine the 
decisions of the domestic courts relating to the amounts awarded for non-pecuniary 
damage only with regard to whether these decisions were manifestly arbitrary and 
unfair and not whether the amounts awarded by the Court in similar circumstances 
were substantially higher. Moreover, the Slovak Government found it logical that 
the amounts awarded by the domestic courts for protractedness of proceedings 
were less than the amounts awarded by the Court because injured persons could 
obtain effective and rapid compensation in their own country without having to 
bring their case to the international court. 

 

4.  The Court’s assessment 

a) Reiteration of the context peculiar to length-of-proceedings cases 

204.  The Court will begin by responding to the observations of the different 
Governments regarding the lack of precision in its judgments both in respect of the 
reasons leading to a finding of a violation and awards in respect of non-pecuniary 
damage. 

205.  It feels it important to point out that the reason why it has been led to rule 
on so many length-of-proceedings cases is because certain Contracting Parties have 
for years failed to comply with the “reasonable-time” requirement under Article 6 
§ 1 and have not provided for a domestic remedy for this type of complaint. 

206.  The situation has worsened on account of the large number of cases 
coming from certain countries, of which Italy is one. The Court has already had 
occasion to stress the serious difficulties it has had as a result of Italy’s inability to 
resolve the situation. It has expressed itself on the subject in the following terms: 

“The Court next draws attention to the fact that since 25 June 1987, the date 
of the Capuano v. Italy judgment (Series A no. 119), it has already delivered 
65 judgments in which it has found violations of Article 6 § 1 in proceedings 
exceeding a “reasonable time” in the civil courts of the various regions of 
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Italy. Similarly, under former Articles 31 and 32 of the Convention, more than 
1,400 reports of the Commission resulted in resolutions by the Committee of 
Ministers finding Italy in breach of Article 6 for the same reason. 

The frequency with which violations are found shows that there is an 
accumulation of identical breaches which are sufficiently numerous to amount 
not merely to isolated incidents. Such breaches reflect a continuing situation 
that has not yet been remedied and in respect of which litigants have no 
domestic remedy. 

This accumulation of breaches accordingly constitutes a practice that is 
incompatible with the Convention.” 

(see Bottazzi v. Italy [GC], no. 34884/97, § 22, ECHR 1999-V; Ferrari v. Italy 
[GC], no. 33440/96, § 21, 28 July 1999; A.P. v. Italy, no. 35265/97, § 18, 28 July 
1999; and Di Mauro v. Italy [GC], no. 34256/96, § 23, ECHR 1999-V). 

207.  Thus the Court, like the Commission, after years of examining the reasons 
for the delays attributable to the parties under the Italian procedural rules, has had 
to resolve to standardize its judgments and decisions. This has allowed it to adopt 
more than 1,000 judgments against Italy since 1999 in civil length-of-proceedings 
cases. That approach has made it necessary to establish scales on equitable 
principles for awards in respect of non-pecuniary damage under Article 41, in 
order to arrive at equivalent results in similar cases. 

All this has led the Court to award higher levels of compensation than those 
awarded by the Convention institutions prior to 1999 and ones which may differ 
from those applied in the event of a finding of other violations. This increase, far 
from being a punitive measure, was intended to fulfil two purposes. On the one 
hand it served to encourage States to find their own, universally accessible, 
solution to the problem and on the other hand it allowed applicants to avoid being 
penalised for the lack of domestic remedies. 

208.  The Court also considers it important to point out that, contrary to the 
Government’s assertion, the Chamber has not in any way departed from its 
constant practice either regarding the assessment of the delays or regarding just 
satisfaction. Concerning the question of exceeding a reasonable time, it reiterates 
that regard must be had to the circumstances of the case and the criteria laid down 
in the Court’s case-law, in particular the complexity of the case, the applicant’s 
conduct and that of the competent authorities, and the importance of what was at 
stake for the applicant in the dispute (see, among many other authorities, 
Comingersoll, cited above, § 19). Furthermore, a closer analysis of the many 
judgments which post-date Bottazzi will enable the Government to see that there is 
a clear pattern in the amounts awarded in its judgments, since the amounts differ 
only in respect of the particular facts of each case. 

 

b)  Principles established under the Court’s case-law 

209.  With regard to the observations concerning the subsidiarity principle, also 
made by the third parties, the Court notes that under Article 34 of the Convention it 
“may receive applications from any person ... claiming to be the victim of a 
violation by one of the High Contracting Parties of the rights set forth in the 
Convention or the Protocols thereto. ...” 

210.  The Court reiterates that it falls first to the national authorities to redress 
any alleged violation of the Convention. In this regard, the question whether an 
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applicant can claim to be a victim of the violation alleged is relevant at all stages of 
the proceedings under the Convention (see Burdov v. Russia, no. 59498/00, § 30, 
ECHR 2002-III). 

211.  The Court also reiterates that a decision or measure favourable to the 
applicant is not in principle sufficient to deprive him of his status as a “victim” 
unless the national authorities have acknowledged, either expressly or in substance, 
and then afforded redress for, the breach of the Convention (see, for example, 
Eckle v. Germany, judgment of 15 July 1982, Series A no. 51, p. 32, §§ 69 et seq.; 
Amuur v. France, judgment of 25 June 1996, Reports of Judgments and Decisions 
1996-III, p. 846, § 36; Dalban v. Romania [GC], no. 28114/95, § 44, ECHR 
1999-VI; and Jensen v. Denmark (dec.), no. 48470/99, 20 September 2001, ECHR 
2001-X). 

212.  The issue as to whether a person may still claim to be the victim of an 
alleged violation of the Convention essentially entails on the part of the Court an ex 
post facto examination of his or her situation. As it has already held in other 
length-of-proceedings cases, the question whether he or she has received reparation 
for the damage caused – comparable to just satisfaction as provided for under 
Article 41 of the Convention – is an important issue. It is the Court’s settled case-
law that where the national authorities have found a violation and their decision 
constitutes appropriate and sufficient redress, the party concerned can no longer 
claim to be a victim within the meaning of Article 34 of the Convention (see 
Holzinger v. Austria (no. 1), no. 23459/94, § 21, ECHR 2001-I). 

213.  In so far as the parties appear to link the issue of victim status to the more 
general question of effectiveness of the remedy and seek guidelines on affording 
the most effective domestic remedies possible, the Court proposes to address the 
question in a wider context by giving certain indications as to the characteristics 
which such a domestic remedy should have, having regard to the fact that, in this 
type of case, the applicant’s ability to claim to be a victim will depend on the 
redress which the domestic remedy will have given him or her. 

214.  The best solution in absolute terms is indisputably, as in many spheres, 
prevention. The Court recalls that it has stated on many occasions that Article 6 § 1 
imposes on the Contracting States the duty to organise their judicial systems in 
such a way that their courts can meet each of its requirements, including the 
obligation to hear cases within a reasonable time (see, among many other 
authorities, Süßmann v. Germany, judgment of 16 September 1996, Reports 
1996-IV, p. 1174, § 55, and Bottazzi, cited above, § 22). Where the judicial system 
is deficient in this respect, a remedy designed to expedite the proceedings in order 
to prevent them from becoming excessively lengthy is the most effective solution. 
Such a remedy offers an undeniable advantage over a remedy affording only 
compensation since it also prevents a finding of successive violations in respect of 
the same set of proceedings and does not merely repair the breach a posteriori, as 
does a compensatory remedy of the type provided for under Italian law for 
example. 

215.  The Court has on many occasions acknowledged that this type of remedy 
is “effective” in so far as it hastens the decision by the court concerned (see, among 
other authorities, Bacchini v. Switzerland (dec.), no. 62915/00, 21 June 2005; Kunz 
v. Switzerland (dec.), no. 623/02, 21 June 2005; Fehr and Lauterburg v. 
Switzerland (dec.), no. 708/02 and 1095/02, 21 June 2005; Holzinger (no. 1), cited 

above, § 22; Gonzalez Marin v. Spain (dec.), no. 39521/98, ECHR 1999-VII; and 
Tomé Mota v. Portugal (dec.), no. 32082/96, ECHR 1999-IX). 
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216.  It is also clear that for countries where length-of-proceedings violations 
already exist, a remedy designed to expedite the proceedings – although desirable 
for the future – may not be adequate to redress a situation in which the proceedings 
have clearly already been excessively long. 

217.  Different types of remedy may redress the violation appropriately. The 
Court has already affirmed this in respect of criminal proceedings, where it was 
satisfied that the length of proceedings had been taken into account when reducing 
the sentence in an express and measurable manner (see Beck v. Norway, no. 
26390/95, § 27, 26 June 2001). 

Moreover, some States, such as Austria, Croatia, Spain, Poland and the Slovak 
Republic, have understood the situation perfectly by choosing to combine two 
types of remedy, one designed to expedite the proceedings and the other to afford 
compensation (see, for example, Holzinger (no. 1), cited above, § 22; Slavicek v. 
Croatia (dec.), no. 20862/02, ECHR 2002-VII; Fernandez-Molina Gonzalez and 
Others v. Spain (dec.), no. 64359/01, ECHR 2002-IX; Michalak v. Poland (dec.), 
no. 24549/03, 1 March 2005; Andrášik and Others v. Slovakia (dec.), nos. 
57984/00, 60226/00, 60237/00, 60242/00, 60679/00, 60680/00 and 68563/01, 
ECHR 2002-IX). 

218.  However, States can also choose to introduce only a compensatory 
remedy, as Italy has done, without that remedy being regarded as ineffective (see 
Mifsud, cited above). 

219.  The Court has already had occasion to reiterate in the Kudła v. Poland 
judgment (cited above, §§154-55) that, subject to compliance with the 
requirements of the Convention, the Contracting States are afforded some 
discretion as to the manner in which they provide individuals with the relief 
required by Article 13 and conform to their Convention obligation under that 
provision. It has also stressed the importance of the rules relating to the subsidiarity 
principle so that individuals are not systematically forced to refer to the Court in 
Strasbourg complaints that could otherwise, and in the Court’s opinion more 
appropriately, have been addressed in the first place within the national legal 
system. 

220.  Accordingly, where the legislature or the domestic courts have agreed to 
play their true role by introducing a domestic remedy the Court will clearly have to 
draw certain conclusions from this. 
Where a State has made a significant move by introducing a compensatory remedy, 
the Court must leave a wider margin of appreciation to the State to allow it to 
organise the remedy in a manner consistent with its own legal system and 
traditions and consonant with the standard of living in the country concerned. It 
will, in particular, be easier for the domestic courts to refer to the amounts awarded 
at domestic level for other types of damage – personal injury, damage relating to a 
relative’s death or damage in defamation cases for example – and rely on their 
innermost conviction, even if that results in awards of amounts that are lower than 
those fixed by the Court in similar cases. 

221.  In accordance with its case-law on the interpretation and application of 
domestic law, while the Court’s duty, under Article 19 of the Convention, is to 
ensure the observance of the engagements undertaken by the Contracting Parties to 
the Convention, it is not its function to deal with errors of fact or law allegedly 
committed by a national court unless and in so far as they may have infringed 
rights and freedoms protected by the Convention. Moreover, it is primarily for the 
national authorities, notably the courts, to interpret and apply domestic law (see 
Jahn and Others v. Germany, cited above, § 86). 
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222.  The Court is therefore required to verify whether the way in which the 
domestic law is interpreted and applied produces consequences that are consistent 
with the principles of the Convention, as interpreted in the light of the Court’s 
case-law. This is especially true where, as the Italian Court of Cassation has quite 
rightly observed, the domestic law refers explicitly to the provisions of the 
Convention. This supervisory role should be easier in respect of States that have 
effectively incorporated the Convention into their legal system and consider the 
rules to be directly applicable since the highest courts of these States will normally 
assume responsibility for enforcing the principles determined by the Court. 

Accordingly, a clear error in assessment on the part of the domestic courts may 
also arise as a result of a misapplication or misinterpretation of the Court’s case-
law. 

223.  The principle of subsidiarity does not mean renouncing all supervision of 
the result obtained from using domestic remedies, otherwise the rights guaranteed 
by Article 6 would be devoid of any substance. In that connection it should be 
reiterated that the Convention is intended to guarantee not theoretical or illusory 
rights, but rights that are practical and effective (see Prince Hans-Adam II of 
Liechtenstein v. Germany [GC], no. 42527/98, § 45, ECHR 2001-VIII). This is 
particularly true for the guarantees enshrined in Article 6, in view of the prominent 
place held in a democratic society by the right to a fair trial with all the guarantees 
under Article 6 (see, mutatis mutandis, Prince Hans-Adam II of Liechtenstein, cited 
above, § 45). 

 

c)  Application of the foregoing principles 

224.  It follows from the foregoing principles that the Court is required to verify 
that there has been an acknowledgement, at least in substance, by the authorities of 
a violation of a right protected by the Convention and whether the redress can be 
considered as appropriate and sufficient (see, inter alia, Normann v. Denmark 
(dec.), no. 44704/98, 14 June 2001; Jensen v. Denmark (dec.), no. 48470/99, 20 
March 2003; and Nardone v. Italy, no. 34368/98, 25 November 2004). 

i.  The finding of a violation 

225.  The first condition, which is the finding of a violation by the national 
authorities, is not in issue since if an appeal court were to award damages without 
having first expressly found a violation, the Court would necessarily conclude that 
such a finding had been made in substance as, under the Pinto Act, an appeal court 
cannot make an award unless a reasonable time has been exceeded (see Capogrossi 
v. Italy (dec.), no. 62253/00, 21 October 2004). 

ii.   The characteristics of the redress 

226.  With regard to the second condition, namely, appropriate and sufficient 
redress, the Court has already indicated that even if a remedy is “effective” in that 
it allows for an earlier decision by the courts to which the case has been referred or 
the aggrieved party is given adequate compensation for the delays that have 
already occurred, that conclusion applies only on condition that an application for 
compensation remains itself an effective, adequate and accessible remedy in 
respect of the excessive length of judicial proceedings (see Mifsud, cited above). 
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Indeed, it cannot be ruled out that excessive delays in an action for 
compensation will render the remedy inadequate (see Paulino Tomas v. Portugal 
(dec.), no. 58698/00, ECHR 2003-VIII; Belinger v. Slovenia, (dec.) no. 42320/98, 
2 October 2001; and, mutatis mutandis, Öneryıldız v. Turkey [GC], no. 48939/99, § 
156, ECHR 2004-XII). 

227.  In that connection the Court reiterates its case-law to the effect that the 
right of access to a tribunal guaranteed by Article 6 § 1 of the Convention would be 
illusory if a Contracting State’s domestic legal system allowed a final, binding 
judicial decision to remain inoperative to the detriment of one party. Execution of a 
judgment given by any court must therefore be regarded as an integral part of the 
“trial” for the purposes of Article 6 (see, inter alia, Hornsby v. Greece, judgment 
of 19 March 1997, Reports 1997-II, pp. 510-11, § 40 et seq., and Metaxas v. 
Greece, no. 8415/02, § 25, 27 May 2004). 

 
228.  The Court has pointed out in civil length-of-proceedings cases that the 

enforcement proceedings are the second stage of the proceedings and that the right 
asserted does not actually become effective until enforcement (see, among other 
authorities, Di Pede v. Italy and Zappia v. Italy, judgments of 26 September 1996, 
Reports 1996-IV, p. 1384, §§ 22, 24 and 26, and pp. 1411-12, §§ 18, 20, 22, and, 
mutatis mutandis, Silva Pontes v. Portugal, judgment of 23 March 1994, Series A 
no. 286-A, p. 14, § 33). 

229.  The Court has also stated that it is inappropriate to require an individual 
who has obtained judgment against the State at the end of legal proceedings to then 
bring enforcement proceedings to obtain satisfaction.  It follows that the late 
payment, following enforcement proceedings, of amounts owing to the applicant 
cannot cure the national authorities’ long-standing failure to comply with a 
judgment and does not afford adequate redress (see Metaxas, cited above, § 19, and 
Karahalios v. Greece, no. 62503/00, § 23, 11 December 2003). Moreover, some 
States, such as Slovakia and Croatia, have even stipulated a date by which payment 
should be made, namely two and three months respectively (see Andrášik and 
Others v. Slovakia, and Slavicek v. Croatia, cited above). 

The Court can accept that the authorities need time in which to make payment. 
However, in respect of a compensatory remedy designed to redress the 
consequences of excessively lengthy proceedings that period should not generally 
exceed six months from the date on which the decision awarding compensation 
becomes enforceable. 

230.  As the Court has already reiterated on many occasions, it is not open to a 
State authority to cite lack of funds as an excuse for not honouring a judgment debt 
(see, among many other authorities, Burdov, cited above, § 35). 

231.  With regard to the concern to have a remedy affording compensation that 
complies with the reasonable-time requirement, it may well be that the procedural 
rules are not exactly the same as for ordinary applications for damages. It is for 
each State to determine, on the basis of the rules applicable in its judicial system, 
which procedure will best meet the compulsory criterion of “effectiveness”, 
provided that the procedure conforms to the principles of fairness guaranteed by 
Article 6 of the Convention. 

232.  Lastly, the Court finds it reasonable that in this type of proceedings where 
the State, on account of the poor organisation of its judicial system, forces litigants 
– to some extent – to have recourse to a compensatory remedy, the rules regarding 
legal costs may be different and thus avoid placing an excessive burden on litigants 
where their action is justified. It might appear paradoxical that, by imposing 
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various taxes – payable prior to the lodging of an application or after the decision – 
the State takes away with one hand what it has awarded with the other to repair a 
breach of the Convention. Nor should the costs be excessive and constitute an 
unreasonable restriction on the right to lodge such an application and thus an 
infringement of the right of access to a tribunal. On this point the Court notes that 
in Poland applicants are reimbursed the court fee payable on lodging a complaint if 
their complaint is considered justified (see Charzyński v. Poland (dec.), no. 
15212/03, to be published in ECHR 2005). 

233.  Regarding violations of the reasonable-time requirement, one of the 
characteristics of sufficient redress which may remove a litigant’s victim status 
relates to the amount awarded as a result of using the domestic remedy. The Court 
has already had occasion to indicate that an applicant’s victim status may depend 
on the level of compensation awarded at domestic level on the basis of the facts 
about which he or she complains before the Court (see Normann v. Denmark 
(dec.), no. 44704/98, 14 June 2001, and Jensen and Rasmussen v. Denmark, cited 
above). 

234.  With regard to pecuniary damage, the domestic courts are clearly in a 
better position to determine the existence and quantum. Moreover, that point has 
not been disputed by the parties or interveners. 

235.  Regarding non-pecuniary damage, the Court – like the Italian Court of 
Cassation (see its judgment no. 8568/05, paragraph 70 above) – assumes that there 
is a strong but rebuttable presumption that excessively long proceedings will 
occasion non-pecuniary damage. It also accepts that, in some cases, the length of 
proceedings may result in only minimal non-pecuniary damage or no non-
pecuniary damage at all (see Nardone, decision cited above). The domestic courts 
will then have to justify their decision by giving sufficient reasons. 

236.  Moreover, in the Court’s view, the level of compensation depends on the 
characteristics and effectiveness of the domestic remedy. 

237.  The Court can also perfectly well accept that a State which has introduced 
a number of remedies, one of which is designed to expedite proceedings and one to 
afford compensation, will award amounts which – while being lower than those 
awarded by the Court – are not unreasonable, on condition that the relevant 
decisions, which must be consonant with the legal tradition and the standard of 
living in the country concerned, are speedy, reasoned and executed very quickly 
(see Dubjakova v. Slovakia (dec.), no. 67299/01, 10 October 2004). 

However, where the domestic remedy has not met all the foregoing 
requirements, it is possible that the threshold in respect of which the amount will 
still allow a litigant to claim to be a “victim” will be higher. 

238.  It is even conceivable that the court determining the amount of 
compensation will acknowledge its own delay and that accordingly, and in order 
not to penalise the applicant later, it will award a particularly high amount of 
compensation in order to make good the further delay. 

iii.    Application to the present case 

239.  The four-month period prescribed by the Pinto Act complies with the 
requirement of speediness necessary for a remedy to be effective. In the instant 
case the Reggio di Calabria Court of Appeal’s examination of the “Pinto” 
application lasted from 18 April 2002 until 27 July 2002, that is, less than four 
months, which is within the statutory period. 

240.  In the present case the applicants did not allege that there were delays in 
paying the compensation awarded. The Court would nonetheless stress the fact 
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that, in order to be effective, a compensatory remedy must be accompanied by 
adequate budgetary provision so that effect can be given within six months of their 
being deposited with the registry to decisions of the courts of appeal awarding 
compensation, which, in accordance with the Pinto Act, are immediately 
enforceable (section 3(6) of the Pinto Act – see paragraph 62 above). 

241.  As regards procedural costs, the applicants had to bear costs amounting to 
approximately two thirds of the compensation awarded. In that connection the 
Court considers that the amount of procedural costs, and particularly certain fixed 
expenses (such as registration of the judicial decision), may significantly hamper 
the efforts made by applicants to obtain compensation. 

242.  In assessing the amount of compensation awarded by the court of appeal, 
the Court examines, on the basis of the material in its possession, what it would 
have done in the same position for the period taken into account by the domestic 
court. 

243.  According to the documents provided by the parties for the hearing, there 
is no disproportion in Italy between the amounts awarded to heirs for non-
pecuniary damage in the event of a relative’s death or those awarded for physical 
injury or in defamation cases and those generally awarded by the Court under 
Article 41 in length-of-proceedings cases. Accordingly, the level of compensation 
generally awarded by the courts of appeal in Pinto applications cannot be justified 
by this type of consideration. 

244.  Even if the method of calculation provided for in domestic law does not 
correspond exactly to the criteria established by the Court, an analysis of the case-
law should enable the courts of appeal to award sums that are not unreasonable in 
comparison with the awards made by the Court in similar cases. 

245.  In the instant case the Court notes that the Court of Appeal did not find 
that the conduct of the applicants had had a significant effect on the length of the 
proceedings. Nor did it find that the case was particularly complex. The Court of 
Appeal’s decision appears to take account only of the excessive length, assessed at 
three years and six months, and the stakes involved in the dispute. The Court 
reiterates that the stakes involved in the dispute cannot be assessed with regard 
only to the final outcome, otherwise proceedings that are still pending would have 
no value. Regard has to be had to the overall stakes involved in the dispute for the 
applicants. 

With regard to the amount awarded, it would appear that EUR 2,450 for a delay 
of three and a half years amounts to applying a rate of EUR 700 per annum, that is, 
EUR 175 for each applicant. The Court observes that this amount is approximately 
10% of what it generally awards in similar Italian cases. That factor in itself leads 
to a result that is manifestly unreasonable having regard to its case-law. It will 
revert to this matter in the context of Article 41 (see paragraphs 272-73 below). 

246.  In conclusion, and having regard to the fact that various requirements 
have not been satisfied, the Court considers that the redress was insufficient. As the 
second condition – appropriate and sufficient redress – has not been fulfilled, the 
Court considers that the applicants can in the instant case still claim to be “victims” 
of a breach of the “reasonable-time” requirement.. 

247.  Accordingly, this objection by the Government must also be dismissed. 
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C.  Compliance with Article 6 § 1 of the Convention 

248.  In its judgment, the Chamber found that there had been a breach of Article 
6 § 1 because the length of the proceedings did not satisfy the “reasonable-time” 
requirement and that this was another example of the practice referred to in the 
Bottazzi judgment (see §§ 69-70 of the Chamber judgment). 

249.  The applicants complained of the derisory amount of damages awarded. 
Nor did they see how the Pinto Act could prevent further violations and pointed out 
that the Committee of Ministers of the Council of Europe considered that the 
situation of length-of-proceedings cases in Italy was still very serious. They 
therefore asked the Grand Chamber to endorse the wording of the Chamber 
judgment. 

250.  The Government disputed the wording adopted in the Bottazzi judgment 
(cited above, § 22) regarding the existence of a “practice” incompatible with the 
Convention, since in the present case there had not been any tolerance on the part 
of the State, which had taken numerous measures, including the Pinto Act, to 
prevent further violations. 

1.  Period to be considered 

251.  The Court reiterates that its case-law on the intervention of third parties in 
civil proceedings makes the following distinction: where the applicant has 
intervened in domestic proceedings only on his or her own behalf the period to be 
taken into consideration begins to run from that date, whereas if the applicant has 
declared his or her intention to continue the proceedings as heir he or she can 
complain of the entire length of the proceedings (see, as the most recent authority, 
M.Ö. v. Turkey, no. 26136/95, § 25, 19 May 2005). 

252.  The period to be taken into consideration therefore began on 25 May 
1990, when Mr A. Scordino brought proceedings against the defendants in the 
Reggio di Calabria Court of Appeal, and ended on 7 December 1998, when the 
Court of Cassation’s judgment was deposited with the registry. It therefore lasted 
just over eight and a half years for two levels of jurisdiction. 

2.  Reasonableness of the length of the proceedings 

253.  The Court has already reiterated the reasons that led it to conclude in the 
four judgments against Italy of 28 July 1999 (see Bottazzi, cited above, § 22; 
Ferrari, cited above § 21; A.P., cited above, § 18; and Di Mauro, cited above, § 
23) that there was a practice in Italy (see paragraph 175 above). 

254.  It notes that, as the Government have stressed, a domestic remedy has 
since been introduced. However, that has not changed the substantive problem, 
namely, the fact that the length of proceedings in Italy continues to be excessive. 
The annual reports of the Committee of Ministers on the excessive length of 
judicial proceedings in Italy (see, inter alia, CM/Inf/DH(2004)23 revised, and the 
Interim Resolution ResDH(2005)114) scarcely seem to reflect substantial changes 
in this area. Like the applicants, the Court does not see how the introduction of the 
Pinto remedy at domestic level has solved the problem of excessively lengthy 
proceedings. It has admittedly saved the Court the trouble of finding these 
violations, but the task has simply been transferred to the courts of appeal, which 
were already overburdened themselves. Furthermore, given the occasional 
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divergence between the case-law of the Court of Cassation (see paragraphs 63-70 
above) and that of the Court, the latter is again required to give a decision as to the 
existence of such violations. 

255.  The Court emphasises once again that Article 6 § 1 of the Convention 
obliges the Contracting States to organise their legal systems so as to enable the 
courts to comply with its various requirements. It wishes to reaffirm the 
importance of administering justice without delays which might jeopardise its 
effectiveness and credibility (see Bottazzi, cited above, § 22). Italy’s position in 
this regard has not changed sufficiently to call into question the conclusion that this 
accumulation of breaches constitutes a practice that is incompatible with the 
Convention. 

256.  The Court notes that in the present case the Court of Appeal found that a 
reasonable time had been exceeded. However, the fact that the “Pinto” 
proceedings, examined as a whole, did not cause the applicants to lose their 
“victim” status constitutes an aggravating circumstance regarding a breach of 
Article 6 § 1 for exceeding the reasonable time. The Court will therefore revert to 
this issue under Article 41. 

257.  After examining the facts in the light of the information provided by the 
parties and the aforementioned practice, and having regard to its case-law on the 
subject, the Court considers that in the present case the length of the proceedings 
was excessive and failed to meet the “reasonable-time” requirement. 

258.  Accordingly, there has been a violation of Article 6 § 1. 

 

 

 

 

 

 

 

 

 

IV.  APPLICATION OF ARTICLES 46 AND 41 OF THE CONVENTION 

A.  ARTICLE 46 OF THE CONVENTION 

259.  Under this provision: 
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“1. The High Contracting Parties undertake to abide by the final judgment of 
the Court in any case to which they are parties. 

The final judgment of the Court shall be transmitted to the Committee of 
Ministers, which shall supervise its execution.” 

1.  The compensation for expropriation 

260.  The Court’s conclusions suggest in themselves that the violation of the 
applicants’ right guaranteed under Article 1 of Protocol No. 1 originated in a 
widespread problem arising out of a malfunctioning of the Italian legislation which 
has affected, and may still affect in the future, a large number of people. The 
unjustified hindrance in obtaining compensation for expropriation “reasonably 
related to the value of the property” was not caused by an isolated incident; neither 
is it attributable to the particular turn taken by events in the case of the applicants. 
It arises from the application of a law to a specific category of citizens, namely, 
persons affected by the expropriation of land. 

261.  The existence and systemic nature of this problem have not been 
acknowledged by the Italian judicial authorities. However, certain passages of 
judgment no. 223 of 1983 (see paragraph 55 above) and no. 283 and no. 442 of 
1993 (see paragraph 60 above) of the Constitutional Court, in which the court calls 
on the legislature to frame a law making provision for substantial compensation 
(serio ristoro) and holds that section 5bis of Law no. 359/1992 is compatible with 
the Constitution on account of its urgent and temporary nature, indicate that the 
Constitutional Court has detected an underlying structural problem to which the 
legislature should find a solution. 

In the Court’s view, the facts of the case disclose the existence, within the 
Italian legal order, of a shortcoming as a consequence of which an entire category 
of individuals have been, or are still being, deprived of their right to the peaceful 
enjoyment of their possessions. It also finds that the legal loopholes detected in the 
applicants’ particular case may subsequently give rise to numerous well-founded 
applications, having regard also to the fact that the Expropriation Code has 
codified the compensation criteria introduced by section 5bis of Law no. 359/1992 
(see paragraph 61 above). 

262.  As part of the measures designed to guarantee the effectiveness of the 
machinery established by the Convention, the Committee of Ministers of the 
Council of Europe adopted on 12 May 2004 a resolution (Res(2004)3) on 
judgments revealing an underlying systemic problem in which, after emphasising 
the interest in helping the state concerned to identify the underlying problems and 
the necessary execution measures (seventh paragraph of the preamble), it invited 
the Court “to identify, in its judgments finding a violation of the Convention, what 
it considers to be an underlying systemic problem and the source of this problem, 
in particular when it is likely to give rise to numerous applications, so as to assist 
states in finding the appropriate solution and the Committee of Ministers in 
supervising the execution of judgments” (paragraph I of the resolution). That 
resolution has to be replaced in the context of the increase in the Court’s workload, 
owing to, inter alia, a series of cases resulting from the same structural or systemic 
cause. 

263.  In that connection the Court draws attention to the Recommendation of 
the Committee of Ministers of 12 May 2004 (Rec(2004)6) on the improvement of 
domestic remedies, in which the Committee of Ministers recalled that, in addition 
to the obligation under Article 13 of the Convention to ensure that anyone who has 
an arguable complaint has an effective remedy before a national authority, the 



SCORDINO v. ITALY (No. 1) 56 

 56 

States have the general obligation to solve the problems underlying violations 
found. Emphasising that the improvement of remedies at national level, 
particularly in respect of repetitive cases, should also contribute to reducing the 
workload of the Court, the Committee of Ministers recommended that member 
States review, following Court judgments which point to structural or general 
deficiencies in national law or practice, the effectiveness of the existing domestic 
remedies and, “where necessary, set up effective remedies, in order to avoid 
repetitive cases being brought before the Court”. 

264.  Before examining the claims for just satisfaction submitted by the 
applicants under Article 41 of the Convention, and having regard to the 
circumstances of the case and the evolution of its workload, the Court proposes to 
examine what consequences may be drawn from Article 46 of the Convention for 
the respondent State. It reiterates that, under Article 46, the High Contracting 
Parties undertake to abide by the final judgments of the Court in any case to which 
they are parties, execution being supervised by the Committee of Ministers. One of 
the effects of this is that where the Court finds a violation, the respondent State has 
a legal obligation not just to pay those concerned the sums awarded by way of just 
satisfaction under Article 41, but also to select, subject to supervision by the 
Committee of Ministers, the general and/or, if appropriate, individual measures to 
be adopted in their domestic legal order to put an end to the violation found by the 
Court and to redress so far as possible the effects. The respondent State remains 
free, subject to monitoring by the Committee of Ministers, to choose the means by 
which it will discharge its legal obligation under Article 46 of the Convention, 
provided that such means are compatible with the conclusions set out in the 
Court’s judgment (see Scozzari and Giunta v. Italy [GC], nos. 39221/98 and 
41963/98, § 249, ECHR 2000-VIII, and Broniowski v. Poland [GC], no. 31443/96, 
§ 192, ECHR 2004-V). 

265.  Furthermore, under the Convention, particularly Article 1, in ratifying the 
Convention, the Contracting States undertake to ensure that their domestic law is 
compatible with the Convention (see Maestri v. Italy [GC], no. 39748/98, § 47, 
ECHR 2004-I). 

266.  The Court has already noted that the violation it has found in the present 
case arose from a situation affecting a large number of people, namely, the 
category of individuals whose land was expropriated (see paragraphs 99-104 
above). There are already dozens of applications before the Court that have been 
lodged by persons affected by an expropriation of property to which the impugned 
compensation criteria apply. That is not only an aggravating factor as regards the 
State’s responsibility under the Convention for a past or present situation, but is 
also a threat for the future effectiveness of the system put in place by the 
Convention. 

267.  In theory it is not for the Court to determine what may be the appropriate 
measures of redress for a respondent State to perform in accordance with its 
obligations under Article 46 of the Convention. However, having regard to the 
systemic situation which it has identified, the Court would observe that general 
measures at national level are undoubtedly called for in the execution of the 
present judgment, measures which must take into consideration the large number 
of people affected. Furthermore, the measures taken must be such as to remedy the 
systemic defect underlying the Court’s finding of a violation, so that the system 
established by the Convention is not compromised by a large number of 
applications arising out of the same cause. Such measures must therefore include a 
mechanism for providing injured persons with compensation for the violation of 
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the Convention established in the present judgment concerning the applicants. In 
that connection the Court’s concern is to facilitate the rapid and effective 
suppression of a malfunctioning found in the national system of human-rights 
protection. Once such a deficiency has been identified, the national authorities 
have the task, subject to supervision by the Committee of Ministers, of taking – 
retrospectively if necessary – (see Bottazzi v. Italy [GC], no. 34884/97, § 22, 
ECHR 1999-V, Di Mauro v. Italy [GC], no. 34256/96, § 23, ECHR 1999-V, and 
the Interim Resolution of the Committee of Ministers ResDH(2000)135 of 25 
October 2000 (Excessive length of judicial proceedings in Italy: general measures); 
see also Brusco v. Italy (dec.), no. 69789/01, ECHR 2001-IX, and Giacometti and 
Others v. Italy (dec.), no. 34939/97, ECHR 2001-XII) the necessary measures of 
redress in accordance with the principle of subsidiarity under the Convention, so 
that the Court does not have to reiterate its finding of a violation in a long series of 
comparable cases. 

268.  In order to assist the respondent State in complying with its obligations 
under Article 46, the Court has attempted to indicate the type of measures that the 
Italian State could take in order to put an end to the systemic situation found in the 
present case. It considers that the respondent State should, above all, remove every 
obstacle to the award of compensation bearing a reasonable relation to the value of 
the expropriated property, and thus ensure, by appropriate statutory, administrative 
and budgetary measures, that the right in question is guaranteed effectively and 
rapidly in respect of other claimants affected by the expropriation of property, in 
accordance with the principles of the protection of pecuniary rights set forth in 
Article 1 of Protocol No. 1, in particular the principles applicable to compensation 
arrangements (see paragraphs 93-98 above). 

2.  The excessive length of the proceedings 

269.  Hundreds of cases are currently pending before the Court in respect of 
awards made by the courts of appeal in “Pinto” proceedings prior to the Court of 
Cassation’s departure from precedent and/or the delay in payment of the amounts 
in question. The Court, while acknowledging with satisfaction the favourable 
developments in Italian case-law, and particularly the recent judgment of the 
plenary Court of Cassation (see paragraph 68 above), regrets to observe that where 
a deficiency that has given rise to a violation has been put right, another one related 
to the first one appears: in the present case the delay in executing decisions. It 
cannot over-emphasise the fact that States must equip themselves with the means 
necessary and adequate to ensure that all the conditions for providing effective 
justice are guaranteed. 

270.  In its Recommendation of 12 May 2004 (Rec (2004)6) the Committee of 
Ministers welcomed the fact that the Convention had become an integral part of the 
domestic legal order of all States Parties while recommending that member States 
ensure that domestic remedies existed and were effective. In that connection the 
Court would stress that although the existence of a remedy is necessary, it is not in 
itself sufficient. The domestic courts must also be able, under domestic law, to 
apply the European case-law directly and their knowledge of this case-law has to 
be facilitated by the State in question. 

The Court refers in this regard to the contents of the Recommendations of the 
Committee of Ministers on the publication and dissemination in the member states 
of the text of the European Convention on Human Rights and of the case-law of 
the Court (Rec (2002)13) of 18 December 2002) and on the European Convention 
on Human Rights in university education and professional training (Rec (2004)4) 
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of 12 May 2004), not forgetting the Resolution of the Committee of Ministers (Res 
(2002)12) setting up the CEPEJ and the fact that at the Warsaw Summit in May 
2005 the Heads of State and Governments of the member States decided to develop 
the evaluation and assistance functions of the CEPEJ. 

In the same Recommendation of 12 May 2004 (Rec. (2004)6) the Committee of 
Ministers also reiterated that the States have the general obligation to solve the 
problems underlying violations found. 

271.  While reiterating that the respondent State remains free, subject to 
monitoring by the Committee of Ministers, to choose the means by which it will 
discharge its legal obligation under Article 46 of the Convention, provided that 
such means are compatible with the conclusions set out in the Court’s judgment 
(see Broniowski v. Poland [GC], no. 31443/96, § 192, ECHR 2004-V) and without 
seeking to determine what measures may be taken by the respondent State in order 
to comply with its obligations under Article 46 of the Convention, the Court would 
draw its attention to the conditions indicated above (see paragraphs 173-216 
above) regarding the possibility for a person to continue to claim to be a “victim” 
in this type of case. 

The Court invites the respondent State to take all measures necessary to ensure 
that the domestic decisions are not only in conformity with the case-law of this 
Court but are also executed within six months of being deposited with the registry. 

 

B.  Article 41 of the Convention 

272.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the 
Protocols thereto, and if the internal law of the High Contracting Party 
concerned allows only partial reparation to be made, the Court shall, if 
necessary, afford just satisfaction to the injured party.” 

1.  Pecuniary damage 

a.  The Chamber judgment 

273.  In its judgment (see paragraphs 111-12), the Chamber held: 

“The Court has found that the expropriation of the applicants’ property 
satisfied the condition of lawfulness and was not arbitrary. The act of the 
Italian Government which the Court has held to be contrary to the Convention 
was an expropriation that would have been legitimate but for the failure to pay 
reasonable compensation. Nor has the Court concluded that the 20% tax 
deduction was unlawful as such, but has taken this factor into consideration in 
assessing the case. Lastly, the Court has found a violation of the applicants’ 
right to a fair trial on account of the application of section 5 bis to their case. 

Having regard to those factors, and making its assessment on an equitable 
basis, the Court considers it reasonable to award the applicants EUR 
410,000.” 
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b.  The parties’ submissions 

i)  The applicants 

274.  The applicants claimed an amount corresponding to the difference 
between the compensation that they would have received under Law no. 2359/1865 
and the amount that was awarded them in accordance with section 5 bis of Law 
no. 359/1992. That sum amounted to EUR 123,815.56 in 1983, the year when they 
were expropriated. To that amount should be added statutory compound interest to 
2005 (EUR 297,849.76) and indexation (EUR 198,737.84). Thus, the capital 
indexed in 2005 and interest accrued amounts to EUR 620,403.16. The applicants 
criticised the Chamber judgment for failing to award them interest. 

275.  The applicants also claimed reimbursement of the 20 % tax which had 
been deducted from the compensation for expropriation, which sum should be 
index-linked and bear interest up to 2005. The amount came to EUR 137,261.34. 

ii)  The respondent Government 

276.  The Government submitted that, in the light of their submissions on the 
merits, no sum should be awarded under Article 41 of the Convention. Should the 
Court disagree, the Government submitted that just satisfaction should be limited 
to an amount calculated with the utmost care, and should certainly be lower than 
the amount determined by the Chamber and the market value of the land. 

c.  The Court’s assessment 

277.  The Court reiterates that a judgment in which it finds a breach imposes on 
the respondent State a legal obligation to put an end to the breach and make 
reparation for its consequences in such a way as to restore as far as possible the 
situation existing before the breach (see Iatridis v. Greece (just satisfaction) [GC], 
no. 31107/96, § 32, ECHR 2000-XI). 

278.  The Contracting States that are parties to a case are in principle free to 
choose the means whereby they will comply with a judgment in which the Court 
has found a breach. This discretion as to the manner of execution of a judgment 
reflects the freedom of choice attaching to the primary obligation of the 
Contracting States under the Convention to secure the rights and freedoms 
guaranteed (Article 1).  If the nature of the breach allows of restitutio in integrum, 
it is for the respondent State to effect it, the Court having neither the power nor the 
practical possibility of doing so itself. If, on the other hand, national law does not 
allow – or allows only partial – reparation to be made for the consequences of the 
breach, Article 41 empowers the Court to afford the injured party such satisfaction 
as appears to it to be appropriate (see Brumărescu v. Romania (just satisfaction) 
[GC], no. 28342/95, § 20, ECHR 2001-I). 

279.  The Court has held that the interference in question satisfied the condition 
of lawfulness and was not arbitrary (see paragraphs 79-80). The act of the Italian 
Government which the Court held to be contrary to the Convention was an 
expropriation that would have been legitimate but for the failure to pay fair 
compensation (see paragraphs 99-104). Furthermore, the Court has found that the 
retrospective application of section 5bis of Law no. 359/1992 deprived the 
applicants of the possibility afforded by section 39 of Law no. 2359/1865, 
applicable to the present case, of obtaining compensation to the market value of the 
property (see paragraphs 127-33 above). 
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280.  In the present case the Court considers that the nature of the violations 
found does not allow it to assume that restitutio in integrum can be made (see, a 
contrario, Papamichalopoulos and Others v. Greece (former Article 50), cited 
above). An award of equivalent compensation must therefore be made. 

281.  The lawfulness of such a dispossession inevitably affects the criteria to be 
used for determining the reparation owed by the respondent State, since the 
pecuniary consequences of a lawful expropriation cannot be assimilated to those of 
an unlawful dispossession (see Former King of Greece and Others v. Greece [GC] 
(just satisfaction), no. 25701/94, § 75, ECHR 2002). 

282.  The Court adopted a very similar position in the case of 
Papamichalopoulos and Others v. Greece (former Article 50), cited above, p. 59, 
§§ 36 and 39). It found a violation in that case on account of a de facto unlawful 
expropriation (occupation of land by the Greek Navy since 1967) which had lasted 
for more than twenty-five years on the date of the principal judgment delivered on 
24 June 1993. The Court accordingly ordered the Greek State to pay the applicants, 
for damage and loss of enjoyment since the authorities had taken possession of the 
land, an amount corresponding to the current value of the land, increased by the 
appreciation brought about by the existence of buildings which had been erected 
since the land had been occupied. 

283.  The Court followed that approach in two Italian cases concerning 
expropriations that did not comply with the principle of lawfulness. In the first of 
those cases, Belvedere Alberghiera S.r.l. v. Italy (just satisfaction), no. 31524/96, 
§§ 34-36, 30 October 2003), it held: 

“As it is the inherent unlawfulness of the expropriation which was at the 
origin of the breach found, the compensation must necessarily reflect the full 
value of the property. 

With regard to pecuniary damage, the Court therefore holds that the 
compensation to be awarded to the applicant is not limited to the value of the 
property when it was occupied. For that reason, it requested the expert to 
estimate also the current value of the land in issue and the other heads of 
damage. 

The Court decides that the State shall pay the applicant the current value of 
the land. To that amount shall be added a sum for loss of enjoyment of the 
land since the authorities took possession of it in 1987 and for the depreciation 
of the property. Furthermore, in the absence of comments from the 
Government on the expert report, an amount shall be awarded for loss of 
income from the hotel activity.” 

284.  In the second of those cases (Carbonara and Ventura v. Italy (just 
satisfaction), no. 24638/94, §§ 40-41, 11 December 2003), the Court declared: 

“With regard to pecuniary damage, the Court therefore holds that the 
compensation to be awarded to the applicants is not limited to the value of 
their property when it was occupied. For that reason, it requested the expert to 
estimate also the current value of the land in issue. That value does not depend 
on hypothetical conditions, which would be the case if it was now in the same 
condition as in 1970. It is clear from the expert report that, since then, the land 
and its immediate surroundings – whose situation gave them potential in terms 
of urban development – have increased in value as a result of the construction 
of buildings, including a school. 
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The Court decides that the State shall pay the applicants, for damage and 
loss of enjoyment since the authorities took possession of the land in 1970, the 
current value of the land plus the appreciation gained by the existence of the 
building. 

As to the determination of the amount of that compensation, the Court 
adopts the findings in the expert report for the exact assessment of the damage 
sustained. That sum amounts to EUR 1,385,394.60.” 

285.  An analysis of the three above-mentioned cases, which all concern cases 
of inherently unlawful dispossession, shows that, in order to fully compensate the 
loss incurred, the Court has awarded amounts taking account of the current value 
of land in the light of today’s property market. It has also sought to compensate 
financial loss by taking account of the potential of the land in question, calculated, 
if applicable, on the basis of the construction costs of buildings put up by the 
expropriating authority. 

286.  Contrary to the amount awarded in the cases referred to above, the 
compensation to be determined in the present case will not have to reflect the idea 
of a total elimination of the consequences of the impugned interference. Indeed, in 
the present case it is the lack of adequate compensation and not the inherent 
unlawfulness of the taking of the land that was at the origin of the violation found 
under Article 1 of Protocol No. 1. 

287.  In determining the amount of adequate compensation, which does not 
necessarily have to reflect the full value of the property, the Court must base itself 
on the criteria laid down in its judgments regarding Article 1 of Protocol No. 1 and 
according to which, without payment of an amount reasonably related to its value, 
a deprivation of property would normally constitute a disproportionate interference 
which could not be considered justifiable under Article 1 of Protocol No. 1 (see 
James and Others v. the United Kingdom, cited above, p. 36, § 54). The Court 
reiterates that in many cases of lawful expropriation, such as a distinct 
expropriation of land with a view to building a road or for other purposes “in the 
public interest”, only full compensation can be regarded as reasonably related to 
the value of the property (see The Former King of Greece and Others (just 
satisfaction), cited above, § 36). However, legitimate objectives of “public 
interest”, such as those pursued by measures of economic reform or measures 
designed to achieve greater social justice, may call for less than reimbursement of 
the full market value (ibid.). 

288.  In the instant case the Court has found that a “fair balance” was not 
struck, given the level of compensation well below the market value of the land 
and given the lack of “public-interest” grounds justifying a departure from the rule 
set forth in paragraph 95 above, according to which, in the absence of such 
grounds, and in the event of a “distinct expropriation”, adequate compensation has 
to correspond to the value of the property (see paragraphs 99-104 above). 

It follows that adequate expropriation compensation in the present case should 
have corresponded to the market value of the property. Consequently, the Court 
will award compensation corresponding to the difference between the value of the 
land and the compensation obtained by the applicants at national level. 

289.  Like the Chamber, the Grand Chamber considers it appropriate to base 
itself on the value of the property at the time of the expropriation, as stated in the 
court-ordered expert reports drawn up during the domestic proceedings (165,755 
Italian lire (ITL) per square metre in 1983, see paragraphs 32 and 37 above) and on 
which the applicants based their claims (see paragraphs 243-44 above). As the 
adequacy of the compensation would be diminished if it were to be paid without 
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reference to various circumstances liable to reduce its value, such as the lapse of a 
considerable period of time (see Stran Greek Refineries and Stratis Andreadis v. 
Greece, cited above, p. 90, § 82, and, mutatis mutandis, Motais de Narbonne v. 
France (just satisfaction), no. 48161/99, §§ 20-21, 27 May 2003), once the amount 
obtained at domestic level is deducted, and the difference with the market value of 
the land in 1983 thus obtained, that amount will have to be converted to current 
value to offset the effects of inflation. Moreover, interest will have to be paid on 
this amount so as to offset, at least in part, the long period for which the applicants 
have been deprived of the land. In the Court’s opinion the interest should take the 
form of simple statutory interest applied to the capital progressively adjusted. With 
regard, lastly, to the 20 % tax deducted from the expropriation compensation 
awarded at domestic level, the Grand Chamber, like the Chamber, has not found 
the application of that tax to be unlawful as such but has taken account of that 
factor in assessing the facts (see paragraph 101 above). 

290.  Having regard to those factors, and ruling on an equitable basis, the Court 
considers it reasonable to award the applicants EUR 580,000, plus any tax that may 
be chargeable on that amount. 

2.  Non-pecuniary damage as a result of the length of the proceedings 

a.  The Chamber judgment 

291.  In its judgment, the Chamber held that, on this point, the question of the 
application of Article 41 was not ready for decision and reserved it (see paragraph 
115 of the Chamber judgment). 

b.  The arguments of those appearing before the Court 

i)  The applicants 

292.  The applicants estimated at EUR 6,000 the compensation for the non-
pecuniary damage sustained by each of them on account of the length of the 
proceedings, that is, EUR 24,000 in all. 

ii)  The respondent Government 

293.  The Government had no objection in principle to the Court specifying the 
criteria for non-pecuniary damage regarding this type of violation, and asked it to 
indicate that the amount of just satisfaction had to be calculated solely by reference 
to the delays beyond the reasonable time and for which the State was responsible. 
They also asked the Court to hold that the criteria for calculating compensation 
should not be limited to determining a particular sum per year, but that regard had 
to be had to other factors, including the stakes involved and the outcome of the 
case. 

294.  With regard to the present case, the Government confined themselves to 
observing that no amount should be awarded under Article 41. 

c.  The intervening parties 

i.  The Czech Government 

295.  As the Czech Government had decided, in addition to introducing a 
preventive remedy, to enact a law providing for a compensatory remedy, they felt 
obliged to propose a law that would be sufficiently foreseeable. They referred to 
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difficulties in that regard, submitting that neither the Convention nor the Court’s 
case-law provided sufficient clarification. They requested more information about 
the criteria used by the Court, cases that could be regarded as “similar” and the 
threshold level of the “reasonable” relation. 

ii.  The Polish Government 

296.  In the Polish Government’s submission, the Court should indicate what 
just satisfaction consisted of. If precise indications were not given, inconsistencies 
were likely to arise between domestic case-law and the Court’s case-law. 
Applicants and Governments alike would find it very difficult to establish general 
rules concerning just satisfaction from the Court’s case-law. Accordingly, the 
domestic courts were not in a position to rely on the Court’s case-law and make 
decisions compatible with it. 

iii.  The Slovak Government 

297.  In the Slovak Government’s submission, the considerations on which the 
Court based its determination of non-pecuniary damage should form part of the 
reasons for its decision. It was only in that way that the Court’s judgments would 
become clear instructions for the domestic courts when it came to determining 
awards in respect of non-pecuniary damage caused by delays in the proceedings. 

In the Slovak Government’s submission, it was impossible to translate all these 
aspects into figures or to foresee every situation which might arise. The Slovak 
Government did not expect the Court to define a precise formula by which the 
amount awarded for non-pecuniary damage flowing from the protractedness of 
proceedings could be calculated or to determine precise amounts. It was, in their 
view, more important that the Court gave sufficient justification in its decisions for 
the manner in which the criteria to which regard was had when assessing the 
reasonableness of the length of the proceedings were then taken into account to 
determine the amount awarded for non-pecuniary damage arising from the delays 
in the proceedings. It was clear from the foregoing that applicants should be 
awarded the same amount in comparable cases. 

d.  The Court’s criteria 

298.  In reply to the Governments, the Court states at the outset that by “similar 
cases” it means any two sets of proceedings that have lasted for the same number 
of years, for an identical number of levels of jurisdiction, with stakes of equivalent 
importance, much the same conduct on the part of the applicant and in respect of 
the same country. 

Moreover, it shares the Slovak Government’s view that it would be impossible 
and impracticable to try to provide a list of detailed explanations covering every 
eventuality and considers that all the necessary elements can be found in its 
previous decisions available in the Court’s case-law database. 

299.  It indicates next that the amount it will award under the head of non-
pecuniary damage under Article 41 may be less than that indicated in its case-law 
where the applicant has already obtained a finding of a violation at domestic level 
and compensation by using a domestic remedy. Apart from the fact that the 
existence of a domestic remedy is fully in keeping with the subsidiarity principle 
embodied in the Convention, such a remedy is closer and more accessible than an 
application to the Court, is faster and is processed in the applicant’s own language; 
it thus offers advantages that need to be taken into consideration. 
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300.  The Court considers, however, that where an applicant can still claim to 
be a “victim” after exhausting that domestic remedy he or she must be awarded the 
difference between the amount obtained from the court of appeal and an amount 
that would not have been regarded as manifestly unreasonable compared with the 
amount awarded by the Court if it had been awarded by the court of appeal and 
paid speedily. 

301.  Applicants should also be awarded an amount in respect of stages of the 
proceedings that may not have been taken into account by the domestic courts in 
the reference period where they can no longer take the case back before the court 
of appeal seeking application of the change of position adopted by the Court of 
Cassation on 26 January 2004 (see its judgment no. 1339, paragraph 64 above) or 
the remaining length was not in itself sufficiently long to be regarded as amounting 
to a second violation in respect of the same proceedings. 

302.  Lastly, the Government should be ordered to pay a further sum where the 
applicant has had to endure a delay while waiting for payment of the compensation 
due from the State so that the frustration arising from the delay in obtaining 
payment is offset. 

e.  Application of the foregoing criteria to the present case 

303.  Having regard to the circumstances of the present case (see paragraphs 
220-21 above), the Court considers that, in the absence of domestic remedies, it 
would have awarded the sum of EUR 24,000. It notes that the applicants were 
awarded EUR 2,450 by the Court of Appeal, which is approximately 10 % of what 
the Court would have awarded them. In the Court’s view, this factor in itself leads 
to a result which is manifestly unreasonable having regard to the criteria 
established in its case-law. 

Having regard to the characteristics of the domestic remedy chosen by Italy and 
the fact that, notwithstanding this national remedy, the Court has found a violation, 
it considers, ruling on an equitable basis, that the applicants should be awarded 
EUR 8,400. 

As no relevant allegations have been made, no amount should be added on 
account of any “further frustration” that may have been caused by the delay in 
paying the amount due from the State. 

304.  Accordingly, the applicants are entitled to compensation for non-
pecuniary damage in a total sum of EUR 8,400, that is, EUR 2,100 each, plus any 
tax that may be chargeable on that amount. 

3.  Non-pecuniary damage in respect of the other violations found 

a.  The Chamber judgment 

305.  In its judgment, the Chamber held that, on this point, the question of the 
application of Article 41 was not ready for decision and reserved it (see § 115 of 
the Chamber judgment). 

b.  The arguments of those appearing before the Court 

i.  The applicants 

306.  The applicants claimed EUR 6,500 each in compensation for the non-
pecuniary damage stemming from the unfairness of the proceedings and the 
interference with their right to the peaceful enjoyment of their possessions. In total, 
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the applicants therefore claimed EUR 25,000 under the head of non-pecuniary 
damage for these violations. 

ii.  The respondent Government 

307.  The Government did not submit any observations on this issue. 

c.  The Court’s assessment 

308.  The Court considers that the applicants must have suffered some non-
pecuniary damage as a result of the unjustified interference with their right to the 
peaceful enjoyment of their possessions and the unfairness of the proceedings 
which cannot be sufficiently compensated by the findings of a violation. 

309.  Having regard to the facts of the case, and ruling on an equitable basis, the 
Court awards the applicants EUR 1,000 each under this head, that is, a total of 
EUR 4,000, plus any tax that may be chargeable on that amount. 

4.  Costs and expenses 

a.  The Chamber judgment 

310.  The Chamber reserved the question of just satisfaction on this point. 

b.  The arguments of those appearing before the Court 

 

i.  The applicants 

311.  Submitting documentary evidence in support of their claim, the applicants 
assessed at EUR 16,355.99 the costs and expenses incurred in the domestic 
proceedings, of which EUR 1,500 corresponded to the part of the costs payable by 
them in the proceedings brought under the “Pinto” Act (see paragraph 45 above). 

312.  With regard to the costs incurred in the proceedings before the Court, the 
applicants submitted a bill of costs and expenses drawn up on the basis of the 
applicable national rates and sought reimbursement of EUR 46,313.70 for the 
proceedings up to adoption of the Chamber judgment. To that sum should be added 
EUR 19,705, including the costs and expenses incurred before the Grand Chamber. 

ii.  The respondent Government 

313.  The Government confined themselves to observing that in the proceedings 
instituted under the Pinto Act the applicants had to bear some of the costs on 
account of taking legal action against a defendant who should not have been a 
party to the proceedings. 

c.  The Court’s assessment 

314.  According to the Court’s settled case-law, costs and expenses will not be 
awarded under Article 41 unless it is established that they were actually incurred, 
were necessarily incurred and were also reasonable as to quantum. Furthermore, 
legal costs are only recoverable in so far as they relate to the violation found (see, 
for example, Beyeler v. Italy (just satisfaction) [GC], no. 33202/96, § 27, 28 May 
2002, and Sahin v. Germany [GC], no. 30943/96, § 105, ECHR 2003-VIII). 

315.  As the applicants’ case before the domestic courts was essentially aimed 
at remedying the violations of the Convention alleged before the Court, these 
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domestic legal costs may be taken into account in assessing the claim for costs. 
However, the Court considers the amount claimed in fees to be too high. 

316.  As regards the costs and expenses incurred in the Strasbourg proceedings, 
the Court has found a violation of Article 1 of Protocol No. 1 and a double 
violation of Article 6 § 1 of the Convention, thus agreeing with the applicants’ 
submissions. 

Whilst the Court does not doubt that the costs claimed were necessarily and 
actually incurred, and acknowledges the length and precision of the pleadings 
submitted by the applicants and the large amount of work done on their behalf, it 
does however find the fees claimed to be excessive. The Court therefore considers 
that they should be reimbursed only in part. 

317.  Having regard to the facts of the case, the Court awards the applicants 
EUR 50,000 in total for all the costs incurred before the domestic courts and in 
Strasbourg, plus any tax that may be chargeable on that amount. 

5.  Default interest 

318.  The Court considers it appropriate that the default interest should be based 
on the marginal lending rate of the European Central Bank, to which should be 
added three percentage points. 

 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Holds that there has been a violation of Article 1 of Protocol No. 1 on account 
of the inadequate amount of compensation for expropriation; 

 
2. Holds that there is no need to examine under Article 1 of Protocol No. 1 the 

complaint based on the retrospective application to the present case of section 5 
bis of Law no. 359/1992; 

 
3. Holds that there has been a violation of Article 6 § 1 on account of the 

application to the present case of section 5 bis of Law no. 359/1992; 
 
4.  Dismisses the Government’s preliminary objection as to the non-exhaustion of 

domestic remedies, in respect of the complaint about the length of the 
proceedings; 

 
5. Holds that the applicants can claim to be “victims”, for the purposes of Article 

34 of the Convention, of a violation of the “reasonable-time” principle; 
 
6. Holds that there has been a violation of Article 6 § 1 on account of the length 

of the proceedings; 
 
7.  Holds 

(a)  that the respondent State is to pay the applicants, within three months, the 
following amounts: 
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(i)  EUR 580,000 (five hundred and eighty thousand euros) in respect of 
pecuniary damage; 
(ii)  EUR 8,400 (eight thousand four hundred euros) plus EUR 4,000 (four 
thousand euros), that is, a total of EUR 12,400 (twelve thousand four 
hundred euros) for non-pecuniary damage; 
(iii) EUR 50,000 (fifty thousand euros) for costs and expenses; 
(iv)  any tax that may be chargeable on the above amounts; 

(b)  that from the expiry of the above-mentioned three months until settlement 
simple interest shall be payable on the above amounts at a rate equal to the 
marginal lending rate of the European Central Bank during the default period 
plus three percentage points; 

 
8.  Dismisses the remainder of the applicants’ claim for just satisfaction. 

Done in English and in French, and delivered at a public hearing in the Human 
Rights Building, Strasbourg, on 29 March 2006. 
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GRAND CHAMBER 
 
 

CASE OF COCCHIARELLA v. ITALY 
 

(Application no. 64886/01) 
 
 

JUDGMENT 
 

STRASBOURG 
 
 

29 March 2006 
 
 

This judgment is final but may be subject to editorial revision. 
 
In the case of Cocchiarella v. Italy, 
The European Court of Human Rights, sitting as a Grand Chamber composed 

of: 
 Mr L. WILDHABER, President, 
 Mr C.L. ROZAKIS, 
 Mr J.-P. COSTA, 
 Sir Nicolas BRATZA, 
 Mr B.M. ZUPANČIČ, 
 Mr L. CAFLISCH, 
 Mr C. BÎRSAN, 
 Mr K. JUNGWIERT, 
 Mr M. PELLONPÄÄ, 
 Mrs M. TSATSA-NIKOLOVSKA, 
 Mr R. MARUSTE, 
 Mr S. PAVLOVSCHI, 
 Mr L. GARLICKI, 
 Mrs A. GYULUMYAN, 
 Mr E. MYJER, 
 Mr S.E. JEBENS, judges, 
 Mr L. FERRARI BRAVO, ad hoc judge, 
and Mr T.L. EARLY, Deputy Grand Chamber Registrar, 

Having deliberated in private on 1 July 2005 and 18 January 2006, 
Delivers the following judgment, which was adopted on the last-mentioned 

date: 
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PROCEDURE 

319.  The case originated in an application (no. 64886/01) against the Italian 
Republic lodged with the European Commission of Human Rights (“the 
Commission”) under former Article 25 of the Convention for the Protection of 
Human Rights and Fundamental Freedoms (“the Convention”) by an Italian 
national, Mr Giovanni Cocchiarella (“the applicant”), on 22 December 1997. 

320.  The applicant was represented by Mr S. de Nigris de Maria, of the 
Benevento Bar, in the proceedings before the Chamber and subsequently by Mr S. 
de Nigris de Maria, Mr T. Verrilli, Mr C. Marcellino, Mr A. Nardone and Mr V. 
Collarile, of the Benevento Bar. The Italian Government (“the Government”) were 
represented successively by their Agents, Mr U. Leanza and Mr I.M. Braguglia, 
and their co-Agents, Mr V. Esposito and Mr F. Crisafulli, and their deputy co-
Agent, Mr N. Lettieri. 

321.  The applicant alleged that there had been a breach of Article 6 § 1 of the 
Convention on account of the length of civil proceedings to which he had been a 
party. Subsequently, the applicant indicated that he was not complaining of the 
manner in which the Court of Appeal had calculated the delays but of the derisory 
amount awarded in damages. 

322.  The application was transmitted to the Court on 1 November 1998, when 
Protocol No. 11 to the Convention came into force (Article 5 § 2 of Protocol No. 
11). 

323.  The application was allocated to a Section of the Court (Rule 52 § 1 of the 
Rules of Court). Mr V. Zagrebelsky, the judge elected in respect of Italy, withdrew 
from sitting in the Grand Chamber (Rule 28). The Government accordingly 
appointed Mr L. Ferrari Bravo to sit as an ad hoc judge in his place (Article 27 § 2 
of the Convention and Rule 29 § 1). 

324.  On 20 November 2003 the application was declared admissible by a 
Chamber of the First Section, composed of Mr C.L. Rozakis, Mr P. Lorenzen, Mr 
G. Bonello, Mr A. Kovler, Mrs E. Steiner, Mr K. Hajiyev, judges, Mr L. Ferrari 
Bravo, ad hoc judge, and also of Mr S. Nielsen, Deputy Section Registrar. 

325.  On 10 November 2004 the same Chamber gave judgment in which it held 
unanimously that there had been a violation of Article 6 § 1 of the Convention. 

326.  On 27 January 2005 the Italian Government requested, in accordance with 
Article 43 of the Convention and Rule 73, that the case be referred to the Grand 
Chamber. On 30 March 2005 a panel of the Grand Chamber accepted that request. 

327.  The composition of the Grand Chamber was determined in accordance 
with the provisions of Article 27 §§ 2 and 3 of the Convention and Rule 24. The 
President of the Court decided that, in the interests of the proper administration of 
justice, the case should be assigned to the same Grand Chamber as the cases of 
Riccardi Pizzati v. Italy, Musci v. Italy, Giuseppe Mostacciuolo v. Italy (no. 1), 
Apicella v. Italy, Ernestina Zullo v. Italy, Giuseppina and Orestina Procaccini v. 
Italy and Giuseppe Mostacciuolo v. Italy (no. 2) (applications nos. 62361/00, 
64699/01, 64705/01, 64890/01, 64897/01, 65075/01 and 65102/01) (Rules 24, 42 § 
2 and 71). To that end the President ordered the parties to form a legal team (see 
paragraph 2 above). 

328.  The applicant and the Government each filed a memorial. In addition, 
third-party comments were received from the Polish, Czech and Slovak 
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Governments, which had been given leave by the President to intervene in the 
written procedure (Article 36 § 2 of the Convention and Rule 44 § 2). The 
applicant replied to those comments (Rule 44 § 5). 

329.  A hearing took place in public in the Human Rights Building, Strasbourg, 
on 29 June 2005 (Rule 59 § 3). 

There appeared before the Court: 

(a)  for the respondent Government 
Mr N. LETTIERI,  deputy co-Agent; 
 

(b)  for the applicant 
Mr S. DE NIGRIS DE MARIA, of the Benevento Bar,  
Mr T. VERRILLI, of the Benevento Bar,  
Mr C. MARCELLINO, of the Benevento Bar,  
Mr A. NARDONE, of the Benevento Bar,  
Mr V. COLLARILE, of the Benevento Bar,  Counsel. 
 

The Court heard addresses by Mr S. de Nigris de Maria, Mr T. Verrilli and Mr 
N. Lettieri, and Mr Lettieri’s replies to judges’ questions. 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

330.  The applicant was born in 1942 and lives in Benevento. 

A.  The main proceedings 

331.  On 15 July 1994 Mrs P., the applicant’s mother, brought proceedings in 
the Benevento Magistrate’s Court, sitting as an employment tribunal, seeking 
acknowledgment of her right to an invalidity pension (pensione di inabilità) and an 
attendance allowance (indennità di accompagnamento). 

332.  On 23 July 1994 the Magistrate’s Court set the case down for the first 
hearing on 11 March 1996. On that day the court appointed an expert and 
adjourned the proceedings to a hearing on 9 April 1997. 

333.  In a judgment of the same day, the text of which was deposited with the 
registry on 13 June 1997, the court dismissed Mrs P’s claim. 

334.  On 29 July 1997 Mrs P. lodged an appeal with the Naples District Court. 
The president of the court appointed a judge rapporteur and set the appeal down for 
hearing on 30 April 2001. 

335.  In the meantime, also on 29 July 1997, Mrs P. died. According to 
information provided by the applicant’s lawyer on 18 March 1998, when he 
attempted to file with the court registry the document stating his client’s intention 
to continue the proceedings as heir, an employee of the Naples District Court 
registry told him to come back in the year 2000. His reason for this was that the 
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hearing would not be until 2001 and he would otherwise have to waste hours 
looking in hundreds of cases listed for April 2001. On 25 January 2000 the 
applicant lodged a document declaring his intention to continue the proceedings as 
heir. A hearing was listed for 14 February 2002. 

336.  In a judgment of 16 January 2003, the text of which was deposited with 
the registry on 21 March 2003, the court noted that a further expert’s report 
showed that Mrs P. had been suffering from a number of ailments which rendered 
her totally unfit for work and made it necessary to hire a permanent home help. 
Accordingly, it granted Mrs P.’s claim from 1 June 1996 until the date of her death. 

B.  The “Pinto” proceedings 

337.  On 3 October 2001 the applicant lodged an application with the Rome 
Court of Appeal under Law no. 89 of 24 March 2001, known as the “Pinto Act”, 
complaining of the excessive length of the above-described proceedings. The 
applicant requested the court to conclude that there had been a breach of Article 6 
§ 1 of the Convention and to order the Italian Government to pay compensation for 
the non-pecuniary damage sustained, which he had assessed at 30,000,000 Italian 
lire (15,493.71 euros (EUR)), plus an unspecified amount in costs and expenses. 

338.  In a decision of 7 March 2002, the text of which was deposited with the 
registry on 6 May 2002, the Court of Appeal found that the length of the 
proceedings had been excessive for the following reasons: 

“... the first-instance proceedings ended after approximately three years, 
whereas the appeal lodged in 1997 is still pending. 

The Convention principle that everyone’s case must be examined within a 
reasonable time must be deemed to have been breached. 

The length of the proceedings in question does not comply with the 
reasonable-time requirement because – given the subject matter – they should 
not have exceeded two years at first instance and eighteen months on appeal 
since the case is not a complex one. 

No particularly repetitive conduct such as to prolong the proceedings can be 
attributed to the applicant. 

It is undeniable that the judicial system – on account of the relevant rules of 
procedure and the lack of staff – prevents judicial proceedings from being 
disposed of rapidly, despite the intervention of the legislature, which has 
introduced specific reforms that have not, however, succeeded in having a 
decisive effect on the “slow workings” of justice. 

Having regard to the foregoing, the court can only acknowledge that the 
applicant has incurred non-pecuniary damage as a result of the mental distress 
and the inevitable state of prolonged anxiety suffered by having to wait 
approximately seven years for the end of proceedings relating to the right to an 
attendance allowance. 

Considering, on the basis of the above-mentioned factors, that there was a 
one-year delay at first instance and a three-year delay on appeal, damages may 
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be determined, on an equitable basis, as currently standing at 1,000 euros plus 
interest accruing from the date on which this decision is deposited.” 

The Court of Appeal also awarded EUR 800 for costs and expenses. The 
decision was served on 20 December 2002 and became final in February 2003. 

339.  In a letter of 8 January 2003 the applicant informed the Court of the 
outcome of the domestic proceedings and asked it to resume its examination of the 
application. 

340.  When payment was not forthcoming, on 26 May 2004 the applicant 
served notice on the authorities to pay the amounts due. When that proved 
unsuccessful he applied for a garnishee order, which was granted on 12 May 2005 
against the Bank of Italy. According to the information provided by the applicant at 
the hearing on 29 June 2005, the Court of Appeal’s decision had not yet been 
enforced. 

II.  RELEVANT DOMESTIC LAW AND PRACTICE 

A.  Law no. 89 of 24 March 2001, known as the “Pinto Act” 

341.  Award of just satisfaction in the event of a breach of the requirement to 
dispose of proceedings within a reasonable time and amendment to Article 375 of 
the Code of Civil Procedure 

CHAPTER II 

Just satisfaction 
Section 2 

Entitlement to just satisfaction 

“1.  Anyone sustaining pecuniary or non-pecuniary damage as a result of a 
violation of the Convention for the Protection of Human Rights and 
Fundamental Freedoms, ratified by Law no. 848 of 4 August 1955, on account 
of a failure to comply with the ‘reasonable-time’ requirement in Article 6 § 1 
of the Convention, shall be entitled to just satisfaction. 

2.  In determining whether there has been a violation, the court shall have 
regard to the complexity of the case and, in the light thereof, the conduct of 
the parties and of the judge deciding procedural issues, and also the conduct of 
any authority required to participate in or contribute to the resolution of the 
case. 

3.  The court shall assess the quantum of damage in accordance with Article 
2056 of the Civil Code and shall apply the following rules: 

(a)  only damage attributable to the period beyond the reasonable time 
referred to in subsection 1 may be taken into account; 

(b)  in addition to the payment of a sum of money, reparation for non-
pecuniary damage shall be made by giving suitable publicity to the finding of 
a violation.” 
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Section 3 
Procedure 

“1.  Claims for just satisfaction shall be lodged with the court of appeal in 
which the judge sits who has jurisdiction under Article 11 of the Code of 
Criminal Procedure to try cases concerning members of the judiciary in the 
district where the case in which the violation is alleged to have occurred was 
decided or discontinued at the merits stage or is still pending. 

2.  The claim shall be made on an application lodged with the registry of the 
court of appeal by a lawyer holding a special authority containing all the 
information prescribed by Article 125 of the Code of Civil Procedure. 

3.  The application shall be made against the Minister of Justice where the 
alleged violation has taken place in proceedings in the ordinary courts, the 
Minister of Defence where it has taken place in proceedings before the 
military courts and the Finance Minister where it has taken place in 
proceedings before the tax commissioners. In all other cases, the application 
shall be made against the Prime Minister. 

4.  The court of appeal shall hear the application in accordance with Articles 
737 et seq. of the Code of Civil Procedure. The application and the order 
setting the case down for hearing shall be served by the applicant on the 
defendant authority at its elected domicile at the offices of State Counsel 
(Avvocatura dello Stato) at least fifteen days prior to the date of the hearing 
before the Chamber. 

5.  The parties may apply to the court for an order for production of all or 
part of the procedural and other documents from the proceedings in which the 
violation referred to in section 2 is alleged to have occurred and they and their 
lawyers shall be entitled to be heard by the court in private if they attend the 
hearing. The parties may lodge memorials and documents up till five days 
before the date set for the hearing or until expiry of the time allowed by the 
court of appeal for that purpose on an application by the parties. 

6.  The court shall deliver a decision within four months after the application 
is lodged. An appeal shall lie to the Court of Cassation. The decision shall be 
enforceable immediately. 

7.  To the extent that resources permit, payment of compensation to those 
entitled shall commence on 1 January 2002.” 

Section 4 
Time-limits and procedures for lodging applications 

“A claim for just satisfaction may be lodged while the proceedings in which 
the violation is alleged to have occurred are pending or within six months 
from the date when the decision ending the proceedings becomes final. Claims 
lodged after that date shall be time-barred.” 

Section 5 
Communications 
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“If the court decides to allow an application, its decision shall be 
communicated by the registry to the parties, to State Counsel at the Court of 
Audit to enable him to start an investigation into liability, and to the 
authorities responsible for deciding whether to institute disciplinary 
proceedings against the civil servants involved in the proceedings in any 
capacity.” 

Section 6  
Transitional provisions 

“1.  Within six months after the entry into force of this Act, anyone who has 
lodged an application with the European Court of Human Rights in due time 
complaining of a violation of the ‘reasonable-time’ requirement contained in 
Article 6 § 1 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms, ratified by Law no. 848 of 4 August 1955, shall be 
entitled to lodge a claim under section 3 hereof provided that the application 
has not by then been declared admissible by the European Court. In such 
cases, the application to the court of appeal must state when the application to 
the said European Court was made. 

2.  The registry of the relevant court shall inform the Minister for Foreign 
Affairs without delay of any claim lodged in accordance with section 3 and 
within the period laid down in subsection 1 of this section.” 

Section 7 
Financial provisions 

“1.  The financial cost of implementing this Act, which is put at 
12,705,000,000 Italian lire from 2002, shall be met by releasing funds entered 
in the three-year budget 2001-03 in the chapter concerning the basic current-
liability estimates from the ‘special fund’ in the year 2001 forecast of the 
Ministry of the Treasury, Economy and Financial Planning. Treasury deposits 
shall be set aside for that purpose. 

2.  The Ministry of the Treasury, Economy and Financial Planning is 
authorised to make the appropriate budgetary adjustments by decree.” 

B.  Extracts from Italian case-law 

1.  The departure from precedent of 2004 

342.  On appeal from decisions delivered by the courts of appeal in “Pinto” 
proceedings, the Court of Cassation, sitting as a full court (Sezioni Unite), gave 
four judgments (nos. 1338, 1339, 1340 and 1341) on 27 November 2003, the texts 
of which were deposited with the registry on 26 January 2004, quashing the appeal 
court’s decision and remitting the case for a rehearing. It held that “the case-law of 
the Strasbourg Court is binding on the Italian courts regarding the application of 
Law no. 89/2001”. 

In its judgment no. 1340 it affirmed, inter alia, the principle that 

“the court of appeal’s determination of non-pecuniary damage in accordance 
with section 2 of Law no. 89/2001, although inherently based on equitable 
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principles, must be done in a legally defined framework since reference has to 
be made to the amounts awarded, in similar cases, by the Strasbourg Court. 
Some divergence is permissible, within reason.” 

343.  Extracts from the plenary Court of Cassation’s judgment no. 1339 
deposited with the registry on 26 January 2004 

“... 2.- The present application poses the fundamental question of what legal 
effect must be given – in implementing the Law of 24 March 2001 no. 89, and 
in particular in determining the non-pecuniary damage arising out of the 
breach of the reasonable length of proceedings requirement – to the judgments 
of the European Court of Human Rights, whether considered generally as 
interpretative guidelines which the said Court has laid down with regard to the 
consequences of the said violation, or with reference to a specific case in 
which the European Court has already had occasion to give a judgment on the 
delay in reaching a decision. ... 

As stipulated in section 2.1 of the said Law, the legal fact which gives rise to 
the right to the just satisfaction that it provides for is constituted by the 
“violation of the Convention for the Protection of Human Rights and 
Fundamental Freedoms, ratified in accordance with the Law of 4 August 1955 
no. 848, for failure to comply with the reasonable time referred to in Article 6, 
paragraph 1 of the Convention.” In other words, Law no. 89/2001 identifies 
the fact constituting the right to compensation by reference to a specific 
provision of the European Convention on Human Rights. This Convention 
instituted a Court (the European Court of Human Rights, with its seat in 
Strasbourg) to ensure compliance with the provisions contained therein 
(Article 19). Accordingly, the competence of the said court to determine, and 
therefore to interpret, the significance of the said provisions must be 
recognised. 

As the fact constituting the right conferred by Law no. 89/2001 consists of a 
violation of the European Convention on Human Rights, it is for the Court of 
the European Convention on Human Rights to determine all the elements of 
such a legal fact, which thus ends by being “brought into conformity” by the 
Strasbourg Court, whose case-law is binding on the Italian courts in so far as 
the application of Law no. 89/2001 is concerned. 

It is not necessary therefore to pose the general problem of the relationships 
between the European Convention on Human Rights and the internal judicial 
system, which the Advocate-General (Procuratore Generale) has amply 
discussed in court. Whatever opinion one may have about that controversial 
issue and therefore about the place of the European Convention on Human 
Rights in the context of the sources of domestic law, it is certain that the direct 
implementation in the Italian judicial system of a provision of the European 
Convention on Human Rights, established by Law no. 89/2001 (that is, by 
Article 6 § 1 in the part relating to “reasonable time”), cannot diverge from the 
interpretation which the European Court gives of the same provision. 

The opposite argument, which would permit a substantial divergence 
between the application accorded to Law no. 89/2001 in the national system 
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and the interpretation given by the Strasbourg Court to the right to reasonable 
length of proceedings, would deprive the said Law no. 89/2001 of any 
justification and cause the Italian State to violate Article 1 of the European 
Convention on Human Rights, according to which ‘The High Contracting 
Parties shall secure to everyone within their jurisdiction the rights and 
freedoms defined in Section I of this Convention’ (including the said Article 6, 
which provides for the right to have a case decided within a reasonable length 
of time). 

The reason behind the enactment of Law no. 89/2001 was the need to 
provide a domestic judicial remedy against violations in respect of the 
duration of proceedings, so as to give effect to the subsidiary character of 
intervention on the part of the Court of Strasbourg, expressly provided for by 
the European Convention on Human Rights (Article 35: “the Court may only 
deal with the matter after all domestic remedies have been exhausted”). The 
European system for the protection of human rights is founded on the said 
principle of subsidiarity. From it derives the duty of the States which have 
ratified the European Convention on Human Rights to guarantee to individuals 
the protection of the rights recognised by the European Convention on Human 
Rights, above all in their own internal order and vis-à-vis the organs of the 
national judicial system. And this protection must be “effective” (Article 13 of 
the European Convention on Human Rights), that is, of a kind to remedy the 
claim without the need for recourse to the Strasbourg Court. 

The domestic remedy introduced by Law no. 89/2001 did not previously 
exist in the Italian system, with the consequence that appeals against Italy in 
respect of a violation of Article 6 of the European Convention on Human 
Rights had “clogged” (the term used by rapporteur Follieri in the sitting of the 
Senate of 28 September 2000) the European Court. The Strasbourg Court 
observed, prior to Law no. 89/2001, that the said failures to comply on the part 
of Italy “reflect a continuing situation that has not yet been remedied and in 
respect of which litigants have no domestic remedy. This accumulation of 
breaches accordingly constitutes a practice that is incompatible with the 
Convention” (see the four judgments of the Court delivered on 28 July 1999 in 
the cases of Bottazzi, Di Mauro, Ferrari and A. P.). 

Law no. 89/2001 constitutes the domestic remedy to which a “victim of a 
violation” (as defined by Article 34 of the European Convention on Human 
Rights) of Article 6 (failure to comply with the reasonable-time requirement) 
must have recourse before applying to the European Court to claim the “just 
satisfaction” provided for in Article 41 of the European Convention on Human 
Rights, which, when the violation exists, is only awarded by the Court “if the 
internal law of the High Contracting Party concerned allows only partial 
reparation to be made”. Law no. 89/2001 has therefore allowed the European 
Court to declare inadmissible applications lodged with it (including before the 
Act was passed) and aimed at obtaining just satisfaction provided for in 
Article 41 of the European Convention on Human Rights for the excessive 
length of proceedings (Brusco v. Italy, decision of 6 September 2001). 
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This mechanism for implementation of the European Convention on Human 
Rights and observance of the principle of subsidiarity in respect of 
interventions of the European Court of Strasbourg does not operate, however, 
in cases in which the Court holds that the consequences of the established 
violation of the European Convention on Human Rights have not been 
redressed by domestic law or that this has been done only “partially”, because 
in such an event the said Article 41 provides for the intervention of the 
European Court to protect the “victim of the violation”. In such cases an 
individual application to the Strasbourg Court on the basis of Article 34 of the 
European Convention on Human Rights is admissible (Scordino and Others v. 
Italy, decision of 27 March 2003) and the Court acts directly to protect the 
rights of the victim whom it considers not to have been adequately protected 
by domestic law. 

The judge of the adequacy or inadequacy of the protection that the victim 
has had from domestic law is, obviously, the European Court, whose duty it is 
to apply Article 41 of the European Convention on Human Rights to ascertain 
whether, in the presence of a violation of a provision of the European 
Convention on Human Rights, the internal law has been able to fully redress 
the consequences of this violation. 

The argument whereby, in applying Law no. 89/2001, the Italian court may 
follow a different interpretation from that which the European Court has given 
to the provisions of Article 6 of the European Convention on Human Rights 
(violation of which is the fact giving entitlement to the right to compensation 
attributed by the said national law) implies that the victim of the violation, if 
he or she receives reparation at national level considered inadequate by the 
European Court, must obtain the just satisfaction provided for in Article 41 of 
the European Convention on Human Rights from the latter Court. This would 
defeat the purpose of the remedy provided for in Italian law by Law no. 
89/2001 and entail a violation of the principle of the subsidiarity of the 
intervention of the Strasbourg Court. 

It is therefore necessary to concur with the European Court of Human 
Rights, which, in the above-mentioned decision on the Scordino application 
(concerning the inadequacy of the protection afforded by the Italian courts in 
implementing Law no. 89/2001), affirmed that “it follows from the principle 
of subsidiarity ... that the national courts must, where possible, interpret and 
apply domestic law in accordance with the Convention”. 

 ... The preparatory documents of Law no. 89/2001 are even more explicit. 
In the report concerning the bill of Senator Pinto (proceedings of the Senate 
no. 3813 of 16 February 1999) it is affirmed that the compensatory mechanism 
proposed in the legislative initiative (and then adopted by the Act) secures for 
the applicant “a protection analogous to that which he or she would receive in 
the international court”, as the direct reference to Article 6 of the European 
Convention on Human Rights makes it possible to transfer to domestic level 
“the limits of applicability of the same provision existing at international level, 
limits which depend essentially on the State and on the development of the 
case-law of the Strasbourg authorities, especially that of the European Court of 
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Human Rights, whose decisions must therefore guide ... the domestic court in 
the definition of these limits”. 

 ... 6.  – The considerations expounded in sections 3-5 of the document refer 
in general to the importance of the interpretative guidance of the European 
Court on the implementation of Law no. 89/2001 with regard to reparation for 
non-pecuniary damage. 

In this particular instance, however, any possibility for the national court to 
exclude non-pecuniary damage (despite having found a violation of Article 6 
of the European Convention on Human Rights) must be considered as non-
existent because such is precluded by the previous decision of the European 
Court which, with reference to the same proceedings, had already ascertained 
that the unjustified delay in reaching a decision had had consequences 
involving non-pecuniary damage for the applicant, which the Court itself 
redressed for a limited period. From such a decision of the European Court it 
follows that, once the national court has ascertained that the violation has 
continued in the period following that considered in the said decision, the 
applicant has continued to suffer non-pecuniary damage, which must be 
compensated for in application of Law no. 89/2001. 

It cannot therefore be maintained – as the Rome Court of Appeal has done – 
that compensation is not due because of the small amounts at stake in the 
proceedings in question. Such a reason, apart from being rendered immaterial 
by the fact that the European Court has already ruled that non-pecuniary 
damage had been sustained because of delay in the same action, is in any case 
incorrect, because the amount of what is at stake in an action in which non-
compliance with reasonable time-limits has been ascertained can never have 
the effect of excluding non-pecuniary damage, given that the anxiety and 
distress resulting from the length of the proceedings normally also occur in 
cases in which the amounts at stake are small; hence this aspect may have the 
effect of reducing the amount of compensation but not of totally excluding it. 

7  – In conclusion the decision appealed against must be quashed and the 
case remitted to the Rome Court of Appeal, which, in a different composition, 
will order payment to the applicant of the non-pecuniary damages payable as a 
result of the violation of the reasonable-time requirement for the period 
following 16 April 1996 alone, taking as a reference point payments of the 
same kind of damages by the European Court of Human Rights, from which it 
may diverge, but only to a reasonable extent (HR Court, 27 March 2003, 
Scordino v. Italy)”. 

2.  Case-law on the transfer of the right to compensation 

a)  Judgment of the Court of Cassation no. 17650/02 deposited with the 
registry on 15 October 2002 

344.  The Court of Cassation held as follows: 

“...Where the victim of unreasonably lengthy proceedings dies prior to the 
entry into force of Law no. 89 of 2001 [known as the “Pinto Act”] this shall 
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preclude a right [to just satisfaction] from arising and passing to the heirs, in 
accordance with the general rule that a person who has died cannot become 
entitled to a right conferred by an Act that is passed after their death...” 

b)  Judgment of the Court of Cassation no. 5264/03 deposited with the 
registry on 4 April 2003 

345.  The Court of Cassation judges noted that the right to compensation for a 
violation of the right to a hearing within a reasonable time derived from the Pinto 
Act. The mechanism set in place by the European standard did not give applicants 
a cause of action before the domestic courts. Accordingly, the right to “just 
satisfaction” could neither be acquired nor transferred by a person who had already 
died by the time the Pinto Act came into force. The fact that the deceased had, 
while alive, lodged an application with the Strasbourg Court was not decisive. 
Section 6 of the Pinto Act did not constitute, as the applicants had maintained, a 
procedural standard bringing about a transfer of powers from the European Court 
to the domestic courts. 

c)  Order of the Court of Cassation no. 11950/04 deposited with the 
registry on 26 June 2004 

346.  In this case, which concerned the possibility or otherwise of transferring 
to heirs the right to compensation deriving from a breach of Article 6 § 1 on 
account of the length of the proceedings, the First Division of the Court of 
Cassation referred the case to the full court indicating that there was a conflict 
between the case-law authorities, that is, between the restrictive approach taken by 
the Court of Cassation in the earlier judgments regarding heirs and the Pinto Act 
and the four judgments delivered by the Court of Cassation, sitting as a full court, 
on 26 January 2004 to the extent that a less strict interpretation would lead to the 
conclusion that this right to compensation has existed since Italy ratified the 
European Convention on 4 August 1955. 

d) Extracts from judgment no. 28507/05 of the plenary Court of 
Cassation deposited with the registry on 23 December 2005 

347.  In the case giving rise to the order mentioned above referring the case to 
the full court (see preceding paragraph), the Court of Cassation, sitting as a full 
court, established the following principles, thus preventing any further conflicting 
decisions being given by the courts: 

 
(i) Law no. 848 of 4 August 1955, which ratified the Convention and made it 

enforceable, introduced into domestic legal order the fundamental rights, belonging 
to the category of rights conferred on the individual by public law, provided for in 
the first section of the Convention and which correspond to a large extent with 
those set forth in Article 2 of the Constitution. In that respect the Convention 
provisions are confirmatory and illustrative. ... 

(ii) It is necessary to reiterate the principle that the act giving rise to the right to 
reparation conferred by domestic law corresponds to a breach of the provision in 
Article 6 of the Convention, which is immediately applicable in domestic law. 
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The distinction between the right to a hearing within a reasonable time, 
introduced by the European Convention on Human Rights (or even pre-existing as 
a constitutionally protected value), and the right to equitable reparation, which was 
allegedly introduced only by the Pinto Act, cannot be allowed in so far as the 
protection provided by the domestic courts does not depart from that previously 
offered by the Strasbourg Court, the domestic courts being bound to comply with 
the case-law of the European Court. ... 

(iii) Accordingly, the right to equitable reparation for loss sustained as a result 
of the unreasonable length of proceedings prior to the entry into force of Law no. 
89/2001 must be acknowledged by the domestic courts even in favour of the heirs 
of a party who introduced the proceedings before that date, subject only to the 
condition that the claim has not already been lodged with the Strasbourg Court and 
the Court has not ruled on admissibility. ... 

3.  Judgment of the Court of Cassation no. 18239/04, deposited with the 
registry on 10 September 2004, concerning the right to compensation of 
legal entities 

348.  This judgment of the Court of Cassation concerned an appeal by the 
Ministry of Justice challenging the Court of Appeal’s award of non-pecuniary 
damages to a juristic person. The Court of Cassation referred to the decision 
reached in the case of Comingersoll v. Portugal [GC], no. 35382/97, ECHR 
2000-IV and, after referring to the four judgments of the full court delivered on 26 
January 2004, found that its own case-law was not in line with the European Court. 
It held that there was no legal barrier to awarding just satisfaction to “juristic” 
persons according to the criteria of the Strasbourg Court. Accordingly, since the 
Court of Appeal had correctly decided the case the appeal was dismissed. 

4.  Judgment of the Court of Cassation no. 8568/05, deposited with the 
registry on 23 April 2005, concerning the presumption of non-pecuniary 
damage 

349.  The Court of Cassation made the following observations: 

“ ... [Whereas] non-pecuniary damage is the normal, albeit not automatic, 
consequence of a breach of the right to a hearing within a reasonable time, it 
will be deemed to exist, without it being necessary to specifically prove it 
(directly or by presumption), on the basis of the objective fact of the breach, 
on condition that there are no special circumstances indicating the absence of 
any such damage in the actual case concerned (Cass. A.P. 26 January 2004 
nos. 1338 and 1339). 

- the assessment on an equitable basis of compensation for non-pecuniary 
damage is subject – on account of the specific reference in section 2 of Law 
no. 89 of 24 March 2001 to Article 6 of the European Convention on Human 
Rights (ratified by Law no. 848 of 4 August 1955) – to compliance with the 
Convention, in accordance with the judicial interpretation given by the 
Strasbourg Court (non-compliance with which results in a violation of the 
law), and must therefore, as far as possible, be commensurate, in substantive 
and not merely formal terms, with the amounts paid in similar cases by the 
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European Court, it being possible to adduce exceptional circumstances that 
suggest themselves in the particular case, on condition that they are reasoned, 
not excessive and not unreasonable (Cass. A.P. 26 January 2004 no. 1340). ... 

- a discrepancy in the method of calculation [between the Court’s case-
law and section 2 of the Pinto Act] shall not affect the general vocation of 
Law no. 89 of 2001 to meet the objective of awarding proper compensation 
for a breach of the right to a hearing within a reasonable time (vocation 
acknowledged by the European Court in, inter alia, a decision of 27 March 
2003 in Scordino v. Italy (application no. 36813/97)), and accordingly shall 
not allow any doubt as to the compatibility of that domestic standard with the 
international commitments entered into by the Italian Republic when ratifying 
the European Convention and the formal recognition, also at constitutional 
level, of the principle stated in Article 6 § 1 of that Convention...” 

III. OTHER RELEVANT PROVISIONS 

A.  Third annual report on the excessive length of judicial proceedings in 
Italy for 2003 (administrative, civil and criminal justice) 

350.  In the report CM/Inf/DH(2004)23, revised on 24 September 2004, the 
Ministers’ deputies made the following indications regarding an assessment of the 
Pinto remedy: 

“...11.  As regards the domestic remedy introduced in 2001 by the “Pinto 
Act”, a number of shortcomings remain, particularly in connection with the 
effectiveness of the remedy and its application in conformity with the 
Convention: in particular, the law does not provide yet for the acceleration of 
pending proceedings. ... 

109.  In the framework of its examination of the 1st annual report, the 
Committee of Ministers expressed concern at the fact that this legislation did 
not foresee the speeding up of the proceedings and that its application posed a 
risk of aggravating the backlog of the appeal courts. ... 

112.  It should be pointed out that in the framework of its examination of the 
2nd annual report, the Committee of Ministers had noted with concern that the 
Convention had no direct effect and had consequently invited the Italian 
authorities to intensify their efforts at national level as well as their contacts 
with the different bodies of the Council of Europe competent in this field. ...” 

B.  Interim Resolution ResDH(2005)114 concerning the judgments of the 
European Court of Human Rights and decisions by the Committee of 
Ministers in 2183 cases against Italy relating to the excessive length of 
judicial proceedings 

351.  In this interim resolution the Ministers’ deputies indicated as follows: 

“The Committee of Ministers 
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Noting ... 

“...the setting-up of a domestic remedy providing compensation in cases of 
excessive length of proceedings, adopted in 2001 (the "Pinto” law), as well as 
the recent development of the case-law of the Court of cassation, increasing 
the direct effect of the case-law of the European Court in the Italian legal 
system, while noting that this remedy still does not enable for acceleration of 
proceedings so as to grant effective redress to all victims; 

Stressing that the setting-up of domestic remedies does not dispense states 
from their general obligation to solve the structural problems underlying 
violations; 

Finding that despite the efforts undertaken, numerous elements still indicate 
that the solution to the problem will not be found in the near future (as 
evidenced in particular by the statistical data, the new cases before both 
domestic courts and the European Court, the information contained in the 
annual reports submitted by the government to the Committee and in the 
reports of the Prosecutor General at the Court of cassation); ... 

Stressing the importance the Convention attaches to the right to fair 
administration of justice in a democratic society and recalling that the problem 
of the excessive length of judicial proceedings, by reason of its persistence and 
extent, constitutes a real danger for the respect of the rule of law in Italy; ... 

URGES the Italian authorities to enhance their political commitment and 
make it their effective priority to meet Italy’s obligation under the Convention 
and the Court’s judgments, to secure the right to a fair trial within a reasonable 
time to all persons under Italy’s jurisdiction. ...” 

C.  The European Commission for the efficiency of justice (CEPEJ) 

352.  The European Commission for the efficiency of justice was set up at the 
Council of Europe by Resolution Res(2002)12 with the aim of (a) improving the 
efficiency and the functioning of the justice of member States with a view to 
ensuring that everyone within their jurisdiction can enforce their legal rights 
effectively, thereby generating increased confidence of the citizens in the justice 
system and (b) enabling a better implementation of the international legal 
instruments of the Council of Europe concerning efficiency and fairness of justice. 

353.  In its framework programme (CEPEJ (2004) 19 Rev 2 § (7) the CEPEJ 
noted that “the mechanisms which are limited to compensation are too weak and 
do not adequately incite the States to modify their operational process, and provide 
compensation only a posteriori in the event of a proven violation instead of trying 
to find a solution for the problem of delays.” 
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THE LAW 

I.  THE GOVERNMENT’S PRELIMINARY OBJECTIONS 

A.  The non-exhaustion of domestic remedies 

1.  The respondent Government 

354.  The Government asked the Court to declare the application inadmissible 
for non-exhaustion of domestic remedies and accordingly to reconsider the 
Chamber’s decision that an appeal to the Court of Cassation on points of law was 
not a remedy that had to be exhausted. In the Government’s submission, the Court 
had erred in its decision Scordino v. Italy (dec.), no. 36813/97, ECHR 2003-IV) in 
finding that, as the Court of Cassation had always held that complaints about the 
amount of compensation related to questions of fact, which fell within the 
exclusive jurisdiction of the lower courts, an appeal on points of law was not a 
remedy that had to be exhausted Admittedly, the Court of Cassation, which 
examined points of law, could not superimpose its own assessment of questions 
relating to the merits or the assessment of the facts and evidence on those of the 
lower courts. It did, however, have power to find that a decision of the lower courts 
was inconsistent with the correct interpretation of the law or contained grounds that 
were illogical or contradictory. In such a case it could set out the applicable legal 
principle or mark out the broad lines of the correct interpretation and remit the case 
to the lower court for a fresh assessment of the evidence on the basis of those 
directions. That submission had, moreover, been confirmed by the four judgments 
(nos. 1338, 1339, 1340 and 1341) delivered by the plenary Court of Cassation on 
26 January 2004 (see paragraphs 24 and 25 above). 

2.  The applicant 

355.  The applicant submitted that the Government were estopped from raising 
that question because they had never validly raised it before the Chamber. In any 
event the Government merely put forward arguments that had already been 
rejected by the Chamber in the admissibility decision and in its judgment on the 
merits of the case. He observed that up until the Court of Cassation’s departure 
from precedent, which had not been until after the decision in Scordino (cited 
above), the Italian courts had not felt bound by the Court’s case-law referred to by 
lawyers in appeals and that he was unaware of any judgment of the Court of 
Cassation prior to that departure from precedent in which it had entertained an 
appeal based solely on the fact that the amount awarded bore no relation to the 
amounts awarded by the European Court. He also pointed out that, as far as his 
case was concerned, the Court of Appeal’s decision had become final long before 
the Court of Cassation’s departure from precedent, and therefore asked the Court to 
reject the Government’s objection and confirm the judgment of 10 November 2004 
(see paragraphs 14-16 of the Chamber judgment). 
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3.  The Court’s assessment 

356.  Under Article 1, which provides: “The High Contracting Parties shall 
secure to everyone within their jurisdiction the rights and freedoms defined in 
Section I of this Convention”, the primary responsibility for implementing and 
enforcing the rights and freedoms guaranteed by the Convention is laid on the 
national authorities. The machinery of complaint to the Court is thus subsidiary to 
national systems safeguarding human rights. This subsidiary character is 
articulated in Articles 13 and 35 § 1 of the Convention. 

357.  The purpose of Article 35 § 1, which sets out the rule on exhaustion of 
domestic remedies, is to afford the Contracting States the opportunity of preventing 
or putting right the violations alleged against them before those allegations are 
submitted to the Court (see, among other authorities, Selmouni v. France [GC], 
no. 25803/94, § 74, ECHR 1999-V). The rule in Article 35 § 1 is based on the 
assumption, reflected in Article 13 (with which it has close affinity), that there is 
an effective domestic remedy available in respect of the alleged breach of an 
individual’s Convention rights (see Kudła v. Poland [GC], no. 30210/96, § 152, 
ECHR 2000-XI). 

358.  Nevertheless, the only remedies which Article 35 of the Convention 
requires to be exhausted are those that relate to the breaches alleged and at the 
same time are available and sufficient. The existence of such remedies must be 
sufficiently certain not only in theory but also in practice, failing which they will 
lack the requisite accessibility and effectiveness (see, inter alia, Vernillo v. France, 
judgment of 20 February 1991, Series A no. 198, pp. 11-12, § 27; Dalia v. France, 
judgment of 19 February 1998, Reports of Judgments and Decisions 1998-I, 
pp. 87-88, § 38; and Mifsud v. France (dec.) [GC], no. 57220/00, ECHR 
2002-VIII). 

359.  By enacting the Pinto Act, Italy introduced a purely compensatory remedy 
for cases in which there had been a breach of the reasonable-time principle (see 
paragraph 23 above). The Court has already held that the remedy before the courts 
of appeal introduced by the Pinto Act was accessible and that there was no reason 
to question its effectiveness (see Brusco v. Italy (dec.), no. 69789/01, ECHR 2001-
IX). Moreover, having regard to the nature of the Pinto Act and the context in 
which it was passed, the Court went on to find that there were grounds for 
departing from the general principle that the exhaustion requirement should be 
assessed with reference to the time at which the application was lodged. That was 
the case not only in respect of applications lodged after the date on which the Act 
came into force, but also of those which were already on the Court’s list of cases 
by that date. It had taken into consideration, among other things, the transitional 
provision provided for in section 6 of the Pinto Act (see paragraph 23 above), 
which afforded Italian litigants a genuine opportunity to obtain redress for their 
grievances at national level for all applications currently pending before the Court 
that had not yet been declared admissible (see Brusco, ibid.). 

360.  In the Scordino case (cited above) the Court held that where applicants 
complained only of the amount of compensation and the discrepancy between that 
amount and the amount which would have been awarded under Article 41 of the 
Convention in just satisfaction, they were not required – for the purpose of 
exhausting domestic remedies – to appeal to the Court of Cassation against the 
Court of Appeal’s decision. The Court based that conclusion on a study of some 
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one hundred Court of Cassation judgments. In none of those judgments had that 
court entertained a complaint to the effect that the amount awarded by the Court of 
Appeal was insufficient in relation to the loss alleged or inadequate in the light of 
the Strasbourg case-law. 

361.  The Court notes that on 26 January 2004 the Court of Cassation, sitting as 
a full court, quashed four decisions in cases in which the existence or amount of 
non-pecuniary damage had been disputed. In so doing, it established the principle 
that “the court of appeal’s determination of non-pecuniary damage in accordance 
with section 2 of Law no. 89/2001, although inherently based on equitable 
principles, must be done in a legally defined framework since reference has to be 
made to the amounts awarded, in similar cases, by the Strasbourg Court. Some 
divergence is permissible, within reason” (see paragraph 24 above). 

362.  The Court takes note of that departure from precedent and welcomes the 
Court of Cassation’s efforts to bring its decisions into line with European case-law. 
It reiterates, furthermore, having deemed it reasonable to assume that the departure 
from precedent, in particular judgment no. 1340 of the Court of Cassation, must 
have been public knowledge from 26 July 2004. It has therefore held that, from 
that date onwards, applicants should be required to avail themselves of that remedy 
for the purposes of Article 35 § 1 de la Convention (see Di Sante v. Italy (dec.), no. 
56079/00, 24 June 2004, and, mutatis mutandis, Broca and Texier-Micault v. 
France, nos. 27928/02 and 31694/02, § 20, 21 October 2003). 

363.  In the instant case the Grand Chamber, like the Chamber, notes that the 
time-limit for appealing to the Court of Cassation had expired before 26 July 2004 
and considers that, in these circumstances, the applicant was dispensed from the 
obligation to exhaust domestic remedies. Consequently, without prejudging the 
question whether the Government can be regarded as estopped from raising this 
objection, the Court considers that it must be dismissed. 

B.  Assessment of “victim” status 

1.  The Chamber decision 

364.  In its admissibility decision of 20 November 2003 the Chamber followed 
the decision in the Scordino case (cited above) according to which an applicant 
could still claim to be a “victim” within the meaning of Article 34 of the 
Convention where the amount awarded by the Court of Appeal was not considered 
by the Chamber as sufficient to repair the alleged loss and violation. In the present 
case, as the amount awarded to the applicant was not sufficient to amount to 
adequate redress the Chamber held that he could still claim to be a victim. 

2.  Submissions by those appearing before the Court 

a)  The Government 

365.  The respondent Government submitted that the applicant was no longer a 
“victim” of a violation of Article 6 § 1 because he had obtained from the Court of 
Appeal a finding of a violation and an amount which should be regarded as 
adequate having regard to his conduct – the death of the claimant had resulted in an 
interruption of the proceedings and it was only at a late stage that the applicant had 
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declared his intention to continue them – and to the length and complexity of the 
case, which had necessitated a second expert opinion. 

366.  The Government took the opportunity to ask the Court to clarify the 
various aspects of the reasoning that lead to its decisions, both in respect of the 
parts relating to a violation and regarding just satisfaction. They submitted that the 
Court should follow the approach used by the domestic courts and explain in each 
case how many years had to be regarded as “natural” for each stage of proceedings, 
how many might be acceptable having regard to the complexity of the case, how 
many delays were attributable to each party, the importance of the stakes in the 
proceedings, the outcome of the proceedings and how the just satisfaction to be 
awarded was calculated on the basis of those factors. They criticised the Chamber 
for failing to give a detailed examination in its judgment of 10 November 2004 of 
the reasoning of the domestic court. The Chamber had merely asserted that the 
amount awarded was insufficient without specifying the similarities or differences 
between the previous cases referred to by way of comparison and the proceedings 
in question. 

367.  In the Government’s submission, the Court had to strike a fair balance 
between the requirement of clarity and respect for principles such as the States’ 
margin of appreciation and the subsidiarity principle. The attempt to strike that 
balance had to be governed by the general rule that any factor to be taken into 
account which was stated loosely or vaguely in the Strasbourg case-law had to be 
considered with the greatest respect for the corresponding margin of appreciation 
to be enjoyed by each State without fear of being subsequently disavowed by the 
European Court owing to a different perception of a fact or its importance. The 
Government considered that the acknowledgement of the existence of damage and 
the determination of quantum were part of the assessment of evidence which fell 
within the jurisdiction of the domestic courts and was in theory outside the 
competence of the supranational court. Although the Court did admittedly have the 
power to review decisions submitted to it with a view to ensuring that the 
reasoning was neither manifestly unreasonable nor arbitrary and was consonant 
with logic and the lessons derived from experience actually encountered in the 
social context, it could not, however, impose its own criteria or substitute its own 
beliefs for that of the domestic courts in assessing the evidence. 

368.  The Government felt it important to explain the criteria used in Italian law 
and pointed out that the finding of a violation was independent of the existence of 
non-pecuniary damage. The Court of Cassation had asserted, though, that non-
pecuniary damage was a normal consequence of a breach of the reasonable-time 
requirement that from then on did not have to be proved by the applicant. 
According to the Court of Cassation, it was up to the State to prove the contrary, 
that is, provide proof that in a particular case an inordinately long wait for a 
judgment had not occasioned the applicant any anxiety or distress but had been 
advantageous or that the applicant had been aware of having instituted or contested 
proceedings on the basis of erroneous arguments (Court of Cassation 29.3-
11.5.2004 no. 8896), for example where they had been well aware from the outset 
that they had no chance of winning. Furthermore, under Article 41 the Court 
awarded just satisfaction if such was appropriate, so a finding of a violation could 
suffice. Accordingly, the Court should not be the only institution able to vary the 
amounts it awarded to the point of awarding nothing. They reiterated that, under 
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Italian law, it was only the years beyond the reasonable time that had to be taken 
into account when assessing the damage. 

369.  At the hearing the Government indicated that as far as the procedural costs 
were concerned the applicant had obtained an order from the court for their 
reimbursement. With regard to the delay in paying the compensation, the 
Government pointed out that the present case had been communicated only in 
respect of the length of the civil proceedings and not regarding access to a tribunal 
on account of the delay in paying the amount awarded by the Court of Appeal. 
Lastly, referring also to the information provided at the hearing in the Scordino 
case (no. 36813/97) the same day, the Government explained that as the amount 
earmarked in the budget in respect of Pinto cases had been insufficient in 2002 and 
2003 it had been increased in 2004 and 2005. 

For all the foregoing reasons, the Government argued that the applicant should 
no longer be regarded as a “victim” of a violation of Article 6 § 1 of the 
Convention. 

b)  The applicant 

370.  The applicant, for his part, considered that he was still a “victim” of the 
violation in that the amount that had been awarded him by the Court of Appeal was 
not only derisory but had not even been paid to him. In reply to the Government’s 
submission that he should have declared earlier his intention to continue the 
proceedings, the applicant pointed out that this had been impossible because the 
internal organisation of the registry of the domestic court had not allowed him to 
do so (see paragraph 17 above). He also pointed out that all that could be obtained 
by lodging an application under the Pinto Act was compensation and that it had not 
in any way expedited the proceedings, which were still pending. 

371.  The applicant took this opportunity to point out the other flaws in the 
Pinto Act to which he had himself been exposed: 

(a)  in the first place, the relevant court of appeal was a long way away from 
the claimants’ place of residence. For every formality they had to travel 300 km, 
whereas before the Court everything could be done by fax or post; 

(b)  stamp duty and fees for registration in the list of cases had been payable 
(by decision of the Ministry of Justice – that is, the respondent – in a circular sent 
to the registries) until a decree of 7 March 2002; 

(c)  Pinto proceedings were always conditional (whether the applicant won 
or lost) on the payment of other expenses, including the heavy tax on registering 
the decision; 

(d)  applications had been dealt with at only one level of jurisdiction, 
without any possibility of appealing to the Court of Cassation in the event of an 
error of assessment, until the departure from precedent of 26 January 2004; 

(e)  consideration of the application in private (camera di consiglio) rather 
than in ordinary proceedings made it impossible to adduce evidence other than 
documents, and the court could request further evidence (but was not obliged to do 
so). The choice of this type of procedure by the legislature was intended to limit as 
far as possible the amount of compensation for damage by ensuring that the court 
gave its ruling in the light of the information available; 

(f)  the domestic criteria governing compensation for damage were entirely 
different from those of the Court; 
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(g)  there was an inequality of treatment regarding the payment of costs and 
expenses: if the claimant won the amounts awarded by the courts of appeal were 
minimal, whereas if the claimant lost the amounts payable to the State were much 
higher. 

Furthermore, the Pinto Act provided for payment within the limits of available 
resources. The funds available (approximately 6,500,000 euros) in 2002 had been 
ridiculously low given the thousands of applications that had then been pending 
before the Court. The amounts earmarked were still inadequate today, hence the 
delay in making payments. Once a decision had been obtained from the Court of 
Appeal, the State did not spontaneously make payment but obliged the applicants 
to serve the decision on the authorities, wait the statutory 120 days after service 
and then take out a writ, and sometimes apply for a garnishee order, which was not 
always successful because funds might not be available. This meant that, on 
average, two years elapsed between the date of the decision and the date when the 
Italian State actually paid the sum to the applicant, which was perfectly legitimate 
since the Pinto Act itself provided that “payment shall be within the limits of 
available resources”, that is, the limits of the – notoriously inadequate – sums that 
the State decided to set aside every year. 

372.  In the applicant’s submission, an analysis of the Pinto Act and the Italian 
courts’ manner of applying it showed that the purpose of the measures taken by the 
State was not to eliminate the delays but to create a remedy that would be such an 
obstacle that it would discourage claimants from lodging an application or 
continuing with one. The applicant was thus not only a victim of the chronic delays 
in proceedings but also of the subsequent frustrations resulting from the obstacles 
instituted with the Pinto remedy. Furthermore, the Pinto Act had increased the 
workload of the courts of appeal without any provision being made for a 
concomitant substantial increase in the number of judges, which could only have 
adverse effects on the judges’ work. 

373.  In reply to the criticism of the various Governments regarding the criteria 
articulated by the Chamber, the applicant observed that the length of the 
proceedings was so bound up with the Italian judicial system that the Government 
omitted to ask the Court what they should change in the system in order to 
eliminate the delays. Instead, the Government asked the Court to lay down 
guidelines regarding damage or authorise the courts to continue using guidelines 
that were totally different from those used by the Court so that they could carry on 
running the Italian system without introducing any changes to expedite 
proceedings. The applicant argued that the Government erred in its assessment of 
the position as it was not for the European Court of Human Rights to avoid giving 
judgments that conflicted with national law but, on the contrary, the national law 
(including the Pinto Act) that should not conflict with the Convention. In the 
applicant’s submission, the Government could not properly argue that in some 
cases delays in legal proceedings gave applicants an advantage if they held out 
with unfounded arguments during proceedings, or if the stakes involved in the 
dispute were less than the just satisfaction awarded. The value of the application in 
question was of no relevance to the right to a hearing within a reasonable time and 
Article 6 did not require an applicant claiming the right to just satisfaction to have 
been successful. Furthermore, the Government’s reasoning was one that was 
expressed with hindsight at the end of proceedings, and it was never possible to say 
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beforehand what the outcome would be. If a case was lost after twenty years of 
proceedings the non-pecuniary damage incurred was all the greater, since if the 
person had known earlier that they would lose they would probably have arranged 
certain aspects of their life differently. 

374.  As to the adequacy of a finding of a violation, that assertion held true only 
for a State that committed few breaches – and these owing to exceptional 
circumstances – and possessed a sound judicial system. This was not the situation 
in Italy, which did nothing to put an end to these violations. Such conduct certainly 
could not be rewarded with the elimination of just satisfaction. On the contrary, in 
order to force the State to take measures to avoid violations the Court ought to 
increase the awards in its judgments against Italy until the reasons why justice was 
not delivered within a reasonable time were eliminated. 

375.  With regard to the comments relating to the subsidiarity principle, the 
applicant submitted that Article 13 could not be construed as allowing a State to 
adopt a domestic remedy which would determine just satisfaction for violations of 
fundamental rights recognised by the Court according to criteria that were 
completely different from those used by the Court. The Court therefore had a duty 
to intervene regarding domestic decisions in order to ensure full reparation of the 
consequences of violations of the rights and freedoms protected by the Convention. 
The Court’s intervention was always possible where the domestic courts had made 
a decision impairing the effectiveness of the domestic remedy. To accept wholesale 
the “subsidiarity” argument was tantamount to depriving the Court of its function, 
which was to ensure that the Contracting States applied the Convention and its 
Protocols. 

3.  The intervening parties 

a)  The Czech Government 

376.  In the Czech Government’s submission, the Court should confine itself to 
ensuring that the consequences of the case-law policy choices made by the 
domestic courts were in keeping with the Convention. Its review should be more or 
less rigorous, depending on the margin of appreciation that the Court allowed 
national authorities. The Court should only ensure that, in accordance with Article 
13 of the Convention, the national authorities complied with the principles 
established in its case-law or applied the provisions of their own domestic law in 
such a way that applicants enjoyed a level of protection in respect of their rights 
and freedoms as guaranteed by the Convention that was greater than or equivalent 
to that which they would enjoy if the national authorities applied the Convention’s 
provisions directly. The Court should not go any further except in cases where the 
outcome of action by the national authorities appeared, on the face of it, arbitrary. 

377.  The Czech Government acknowledged that the adequacy of the amount 
awarded at domestic level was one of the criteria of effectiveness of an application 
for compensation within the meaning of Article 13. However, in view of the wide 
margin of appreciation that should be available to the Contracting Parties in 
implementing Article 13, they considered that the Court should subsequently 
exercise only “limited control”, thus restricted to satisfying itself that the national 
authorities had not made a “manifest error in assessment” of the non-pecuniary 
damage caused by the excessive length of judicial proceedings. 
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378.  Moreover, as the Czech Government wanted to provide their country with 
a compensatory remedy in addition to the existing preventive domestic remedy, 
they asked the Court to provide as many guidelines as possible in that connection 
so that they could set in place a remedy which would incontestably be effective. 

b)  The Polish Government 

379.  In the Polish Government’s submission, an assessment of the facts of the 
case with a view to determining whether the “reasonable time” had been exceeded 
was part of the examination of the evidence conducted by the domestic courts. It 
was therefore debatable to what extent a supranational body could intervene in this 
process. It was, rather, commonly accepted that in most cases the facts would have 
been established by the domestic courts and that the Court’s task would be limited 
to examining whether the Convention had been complied with. The Court’s case-
law appeared to be confined to assessing whether the domestic courts’ decisions, 
given in accordance with domestic procedure previously approved by the Court, 
had properly applied the general rules to the specific case. In the absence of precise 
indications for assessing the facts and calculating the amount of compensation, 
there were no grounds on which to dispute the decisions of the domestic courts. It 
should be borne in mind in this regard that the domestic courts had a discretion in 
assessing the facts and evidence. 

380.  Furthermore, in the very particular circumstances of some cases the mere 
finding of a violation sufficed to meet the requirement of an effective remedy and 
amounted to sufficient redress for the breach. That rule had been clearly 
established in the Court’s case-law on other Articles of the Convention. In some 
cases, moreover, the excessive length of the proceedings could be favourable to the 
parties and compensating them would therefore be extremely questionable. 

c)  The Slovak Government 

381.  In the Slovak Government’s submission, the Court should adopt the same 
approach as in assessing the fairness of proceedings, a matter in respect of which it 
considered that its task was not to deal with the factual or legal mistakes allegedly 
made by the domestic courts unless such mistakes could have resulted in a breach 
of the rights and freedoms guaranteed by the Convention. Moreover, although 
Article 6 of the Convention guaranteed the right to a fair trial it did not lay down 
any rules on the admissibility of evidence or its assessment, which was therefore 
primarily a matter for regulation under national law by the domestic courts. 
Accordingly, when examining decisions of domestic courts on the amount of non-
pecuniary damages awarded for delays in the proceedings, the Court should leave 
enough room for the courts’ discretion in this respect since the domestic courts 
decided on delays in the proceedings on the basis of the same criteria as the Court 
– and were in a better position to analyse the causes and consequences and thus to 
determine the non-pecuniary damage on an equitable basis. 
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382.  The Slovak Government pointed out that the decisions of the Slovak 
Constitutional Court concerning delays in proceedings were much more detailed 
than the Court’s decisions. In their submission, the Court should examine the 
decisions of the domestic courts relating to the amounts awarded for non-pecuniary 
damage only with regard to whether these decisions were manifestly arbitrary and 
unfair and not whether the amounts awarded by the Court in similar circumstances 
were substantially higher. Moreover, the Slovak Government found it logical that 
the amounts awarded by the domestic courts for protractedness of proceedings 
were less than the amounts awarded by the Court because injured persons could 
obtain effective and rapid compensation in their own country without having to 
bring their case to the international court. 

4.  The Court’s assessment 

a)  Reiteration of the context peculiar to length-of-proceedings cases 

383.  The Court will begin by responding to the observations of the different 
Governments regarding the lack of precision in its judgments both in respect of the 
reasons leading to a finding of a violation and awards in respect of non-pecuniary 
damage. 

It feels it important to point out that the reason why it has been led to rule on so 
many length-of-proceedings cases is because certain Contracting Parties have for 
years failed to comply with the “reasonable-time” requirement under Article 6 § 1 
and have not provided for a domestic remedy for this type of complaint. 

384.  The situation has worsened on account of the large number of cases 
coming from certain countries, of which Italy is one. The Court has already had 
occasion to stress the serious difficulties it has had as a result of Italy’s inability to 
resolve the situation. It has expressed itself on the subject in the following terms: 

“The Court next draws attention to the fact that since 25 June 1987, the date 
of the Capuano v. Italy judgment (Series A no. 119), it has already delivered 
65 judgments in which it has found violations of Article 6 § 1 in proceedings 
exceeding a “reasonable time” in the civil courts of the various regions of 
Italy. Similarly, under former Articles 31 and 32 of the Convention, more than 
1,400 reports of the Commission resulted in resolutions by the Committee of 
Ministers finding Italy in breach of Article 6 for the same reason. 

The frequency with which violations are found shows that there is an 
accumulation of identical breaches which are sufficiently numerous to amount 
not merely to isolated incidents. Such breaches reflect a continuing situation 
that has not yet been remedied and in respect of which litigants have no 
domestic remedy. 

This accumulation of breaches accordingly constitutes a practice that is 
incompatible with the Convention.” 

(see Bottazzi v. Italy [GC], no. 34884/97, § 22, ECHR 1999-V; Ferrari v. Italy 
[GC], no. 33440/96, § 21, 28 July 1999; A.P. v. Italy [GC], no. 35265/97, § 18, 28 
July 1999; and Di Mauro v. Italy [GC], no. 34256/96, § 23, ECHR 1999-V). 

385.  Thus the Court, like the Commission, after years of examining the reasons 
for the delays attributable to the parties under the Italian procedural rules, has had 
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to resolve to standardize its judgments and decisions. This has allowed it to adopt 
more than 1,000 judgments against Italy since 1999 in civil length-of-proceedings 
cases. That approach has made it necessary to establish scales on equitable 
principles for awards in respect of non-pecuniary damage under Article 41, in 
order to arrive at equivalent results in similar cases. 

All this has led the Court to award higher levels of compensation than those 
awarded by the Convention institutions prior to 1999 and ones which may differ 
from those applied in the event of a finding of other violations. This increase, far 
from being a punitive measure, was intended to fulfil two purposes. On the one 
hand it served to encourage States to find their own, universally accessible, 
solution to the problem and on the other hand it allowed applicants to avoid being 
penalised for the lack of domestic remedies. 

386.  The Court also considers it important to point out that, contrary to the 
Government’s assertion, the Chamber has not in any way departed from its 
constant practice either regarding the assessment of the delays or regarding just 
satisfaction. Concerning the question of exceeding a reasonable time, it reiterates 
that regard must be had to the circumstances of the case and the criteria laid down 
in the Court’s case-law, in particular the complexity of the case, the applicant’s 
conduct and that of the competent authorities, and the importance of what was at 
stake for the applicant in the dispute (see, among many other authorities, 
Comingersoll, cited above, § 19). Furthermore, a closer analysis of the many 
judgments which post-date Bottazzi will enable the Government to see that there is 
a clear pattern in the amounts awarded in its judgments, since the amounts differ 
only in respect of the particular facts of each case. 

b)  Principles established under the Court’s case-law 

387.  With regard to the observations concerning the subsidiarity principle, also 
made by the third parties, the Court notes that under Article 34 of the Convention it 
“may receive applications from any person ... claiming to be the victim of a 
violation by one of the High Contracting Parties of the rights set forth in the 
Convention or the Protocols thereto. ...” 

388.  The Court reiterates that it falls first to the national authorities to redress 
any alleged violation of the Convention. In this regard, the question whether an 
applicant can claim to be a victim of the violation alleged is relevant at all stages of 
the proceedings under the Convention (see Burdov v. Russia, no. 59498/00, § 30, 
ECHR 2002-III). 

389.  The Court also reiterates that a decision or measure favourable to the 
applicant is not in principle sufficient to deprive him of his status as a “victim” 
unless the national authorities have acknowledged, either expressly or in substance, 
and then afforded redress for, the breach of the Convention (see, for example, 
Eckle v. Germany, judgment of 15 July 1982, Series A no. 51, p. 32, §§ 69 et seq.; 
Amuur v. France, judgment of 25 June 1996, Reports of Judgments and Decisions 
1996-III, p. 846, § 36; Dalban v. Romania [GC], no. 28114/95, § 44, ECHR 
1999-VI; and Jensen v. Denmark (dec.), no. 48470/99, ECHR 2001-X). 

390.  The issue as to whether a person may still claim to be the victim of an 
alleged violation of the Convention essentially entails on the part of the Court an ex 
post facto examination of his or her situation. As it has already held in other 
length-of-proceedings cases, the question whether he or she has received reparation 
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for the damage caused – comparable to just satisfaction as provided for under 
Article 41 of the Convention – is an important issue. It is the Court’s settled case-
law that where the national authorities have found a violation and their decision 
constitutes appropriate and sufficient redress, the party concerned can no longer 
claim to be a victim within the meaning of Article 34 of the Convention (see 
Holzinger v. Austria (no. 1), no. 23459/94, § 21, ECHR 2001-I). 

391.  In so far as the parties appear to link the issue of victim status to the more 
general question of effectiveness of the remedy and seek guidelines on affording 
the most effective domestic remedies possible, the Court proposes to address the 
question in a wider context by giving certain indications as to the characteristics 
which such a domestic remedy should have, having regard to the fact that, in this 
type of case, the applicant’s ability to claim to be a victim will depend on the 
redress which the domestic remedy will have given him or her. 

392.  The best solution in absolute terms is indisputably, as in many spheres, 
prevention. The Court recalls that it has stated on many occasions that Article 6 § 1 
imposes on the Contracting States the duty to organise their judicial systems in 
such a way that their courts can meet each of its requirements, including the 
obligation to hear cases within a reasonable time (see, among many other 
authorities, Süßmann v. Germany, judgment of 16 September 1996, Reports 
1996-IV, p. 1174, § 55, and Bottazzi, cited above, § 22). Where the judicial system 
is deficient in this respect, a remedy designed to expedite the proceedings in order 
to prevent them from becoming excessively lengthy is the most effective solution 
Such a remedy offers an undeniable advantage over a remedy affording only 
compensation since it also prevents a finding of successive violations in respect of 
the same set of proceedings and does not merely repair the breach a posteriori, as 
does a compensatory remedy of the type provided for under Italian law for 
example. 

393.  The Court has on many occasions acknowledged that this type of remedy 
is “effective” in so far as it allows for an earlier decision by the court concerned 
(see, among other authorities, Bacchini v. Switzerland (dec.), no. 62915/00, 21 
June 2005; Kunz v. Switzerland (dec.), no. 623/02, 21 June 2005; Fehr and 
Lauterburg v. Switzerland (dec.), no. 708/02 and 1095/02, 21 June 2005; Holzinger 

(no. 1) (cited above, § 22), Gonzalez Marin v. Spain (dec.), no. 39521/98, ECHR 
1999-VII; and Tomé Mota v. Portugal (dec.), no. 32082/96, ECHR 1999-IX). 

394.  It is also clear that for countries where length-of-proceedings violations 
already exist, a remedy designed only to expedite the proceedings – although 
desirable for the future – may not be adequate to redress a situation in which it is 
obvious that the proceedings have already been excessively long. 

395.  Different types of remedy may redress the violation appropriately. The 
Court has already affirmed this in respect of criminal proceedings, where it was 
satisfied that the length of proceedings had been taken into account when reducing 
the sentence in an express and measurable manner (see Beck v. Norway, no. 
26390/95, § 27, 26 June 2001). 

Moreover, some States, such as Austria, Croatia, Spain, Poland and the Slovak 
Republic, have understood the situation perfectly by choosing to combine two 
types of remedy, one designed to expedite the proceedings and the other to afford 
compensation (see, for example, Holzinger (no. 1), cited above, § 22; Slavicek v. 
Croatia (dec.), no. 20862/02, ECHR 2002-VII; Fernandez-Molina Gonzalez and 
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Others v. Spain (dec.), no. 64359/01, ECHR 2002-IX; Michalak v. Poland (dec.), 
no. 24549/03, 1 March 2005; Andrášik and Others v. Slovakia (dec.), nos. 
57984/00, 60226/00, 60237/00, 60242/00, 60679/00, 60680/00 and 68563/01, 
ECHR 2002-IX). 

396.  However, States can also choose to introduce only a compensatory 
remedy, as Italy has done, without that remedy being regarded as ineffective (see 
Mifsud, cited above). 

397.  The Court has already had occasion to reiterate in the Kudła judgment 
(cited above, §§154-55) that, subject to compliance with the requirements of the 
Convention, the Contracting States are afforded some discretion as to the manner 
in which they provide individuals with the relief required by Article 13 and 
conform to their Convention obligation under that provision. It has also stressed 
the importance of the rules relating to the subsidiarity principle so that individuals 
are not systematically forced to refer to the Court in Strasbourg complaints that 
could otherwise, and in the Court’s opinion more appropriately, have been 
addressed in the first place within the national legal system. 

398.  Accordingly, where the legislature or the domestic courts have agreed to 
play their true role by introducing a domestic remedy the Court will clearly have to 
draw certain conclusions from this. Where a State has made a significant move by 
introducing a compensatory remedy, the Court must leave a wider margin of 
appreciation to the State to allow it to organise the remedy in a manner consistent 
with its own legal system and traditions and consonant with the standard of living 
in the country concerned. It will, in particular, be easier for the domestic courts to 
refer to the amounts awarded at domestic level for other types of damage – 
personal injury, damage relating to a relative’s death or damage in defamation 
cases for example – and rely on their innermost conviction, even if that results in 
awards of amounts that are lower than those fixed by the Court in similar cases. 

399.  In accordance with its case-law on the interpretation and application of 
domestic law, while the Court’s duty, under Article 19 of the Convention, is to 
ensure the observance of the engagements undertaken by the Contracting Parties to 
the Convention, it is not its function to deal with errors of fact or law allegedly 
committed by a national court unless and in so far as they may have infringed 
rights and freedoms protected by the Convention. 

Moreover, it is primarily for the national authorities, notably the courts, to 
interpret and apply domestic law (see Jahn and Others v. Germany [GC], nos. 
46720/99, 72203/01 and 72552/01, § 86, to be published in ECHR 2005). 

400.  The Court is therefore required to verify whether the way in which the 
domestic law is interpreted and applied produces consequences that are consistent 
with the principles of the Convention as interpreted in the light of the Court’s case-
law. This is especially true where, as the Italian Court of Cassation has quite 
rightly observed (see paragraph 25 above), the domestic law refers explicitly to the 
provisions of the Convention. This supervisory role should be easier in respect of 
States that have effectively incorporated the Convention into their legal system and 
consider the rules to be directly applicable since the highest courts of these States 
will normally assume responsibility for enforcing the principles determined by the 
Court. 
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Accordingly, a clear error in assessment on the part of the domestic courts may 
also arise as a result of a misapplication or misinterpretation of the Court’s case-
law. 

401.  The principle of subsidiarity does not mean renouncing all supervision of 
the result obtained from using domestic remedies, otherwise the rights guaranteed 
by Article 6 would be devoid of any substance. In that connection it should be 
reiterated that the Convention is intended to guarantee not theoretical or illusory 
rights, but rights that are practical and effective (see Prince Hans-Adam II of 
Liechtenstein v. Germany [GC], no. 42527/98, § 45, ECHR 2001-VIII). This is 
particularly true for the guarantees enshrined in Article 6, in view of the prominent 
place held in a democratic society by the right to a fair trial with all the guarantees 
under Article 6 (see, mutatis mutandis, Prince Hans-Adam II of Liechtenstein, cited 
above, § 45). 

c)  Application of the foregoing principles 

402.  It follows from the foregoing principles that the Court is required to verify 
that there has been an acknowledgement, at least in substance, by the authorities of 
a violation of a right protected by the Convention and whether the redress can be 
considered as appropriate and sufficient (see, inter alia, Normann v. Denmark 
(dec.), no. 44704/98, 14 June 2001; Jensen v. Denmark (dec.), no. 48470/99, 20 
March 2003; and Nardone v. Italy, no. 34368/98, 25 November 2004). 

i.  The finding of a violation 

403.  The first condition, which is the finding of a violation by the national 
authorities, is not in issue since if an appeal court were to award damages without 
having first expressly found a violation, the Court would necessarily conclude that 
such a finding had been made in substance as, under the Pinto Act, an appeal court 
cannot make an award unless a reasonable time has been exceeded (see Capogrossi 
v. Italy (dec.), no. 62253/00, 21 October 2004). 

ii.  The characteristics of the redress 

404.  With regard to the second condition, namely, appropriate and sufficient 
redress, the Court has already indicated that even if a remedy is “effective” in that 
it allows for an earlier decision by the courts to which the case has been referred or 
the aggrieved party is given adequate compensation for the delays that have 
already occurred, that conclusion applies only on condition that an application for 
compensation remains itself an effective, adequate and accessible remedy in 
respect of the excessive length of judicial proceedings (see Mifsud, cited above). 

Indeed, it cannot be ruled out that excessive delays in an action for 
compensation will affect whether the remedy is an adequate one (see Paulino 
Tomas v. Portugal (dec.), no. 58698/00, ECHR 2003-VIII; Belinger v. Slovenia, 
(dec.) no. 42320/98, 2 October 2001; and, mutatis mutandis, Öneryıldız v. Turkey 
[GC], no. 48939/99, § 156, ECHR 2004-XII). 

405.  In that connection the Court reiterates its case-law to the effect that the 
right of access to a tribunal guaranteed by Article 6 § 1 of the Convention would be 
illusory if a Contracting State’s domestic legal system allowed a final, binding 
judicial decision to remain inoperative to the detriment of one party. Execution of a 
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judgment given by any court must therefore be regarded as an integral part of the 
“trial” for the purposes of Article 6 (see, inter alia, Hornsby v. Greece, judgment 
of 19 March 1997, Reports 1997-II, pp. 510-11, § 40 et seq., and Metaxas v. 
Greece, no. 8415/02, § 25, 27 May 2004). 

406.  The Court has pointed out in civil length-of-proceedings cases that the 
enforcement proceedings are the second stage of the proceedings and that the right 
asserted does not actually become effective until enforcement (see, among other 
authorities, Di Pede v. Italy and Zappia v. Italy, judgments of 26 September 1996, 
Reports 1996-IV, p. 1384, §§ 22, 24 and 26, and pp. 1411-12, §§ 18, 20, 22, and, 
mutatis mutandis, Silva Pontes v. Portugal, judgment of 23 March 1994, Series A 
no. 286-A, p. 14, § 33). 

407.  The Court has also stated that it is inappropriate to require an individual 
who has obtained judgment against the State at the end of legal proceedings to then 
bring enforcement proceedings to obtain satisfaction.  It follows that the late 
payment, following enforcement proceedings, of amounts owing to the applicant 
cannot cure the national authorities’ long-standing failure to comply with a 
judgment and does not afford adequate redress (see Metaxas, cited above, § 19, and 
Karahalios v. Greece, no. 62503/00, § 23, 11 December 2003). Moreover, some 
States, such as Slovakia and Croatia, have even stipulated a date by which payment 
should be made, namely two and three months respectively (see Andrášik and 
Others v. Slovakia, and Slavicek v. Croatia, cited above). 

The Court can accept that the authorities need time in which to make payment. 
However, in respect of a compensatory remedy designed to redress the 
consequences of excessively lengthy proceedings that period should not generally 
exceed six months from the date on which the decision awarding compensation 
becomes enforceable. 

408.  As the Court has already reiterated on many occasions, it is not open to a 
State authority to cite lack of funds as an excuse for not honouring a judgment debt 
(see, among many other authorities, Burdov, cited above, § 35). 

409.  With regard to the more or less summary nature of compensation 
proceedings, it should be noted that a remedy affording compensation within a 
reasonable time may well be subject to procedural rules that are not exactly the 
same as for ordinary applications for damages. It is for each State to determine, on 
the basis of the rules applicable in its judicial system, which procedure will best 
meet the criterion of “effectiveness”, provided that the procedure conforms to the 
principles of fairness guaranteed by Article 6 of the Convention. 

410.  Lastly, the Court finds it reasonable that in this type of proceedings where 
the State, on account of the poor organisation of its judicial system, forces litigants 
– to some extent – to have recourse to a compensatory remedy, the rules regarding 
legal costs may be different and thus avoid placing an excessive burden on litigants 
where their action is justified. It might appear paradoxical that, by imposing 
various taxes – payable prior to the lodging of an application or after the decision – 
the State takes away with one hand what it has awarded with the other to repair a 
breach of the Convention. Nor should the costs be excessive and constitute an 
unreasonable restriction on the right to lodge such an application and thus an 
infringement of the right of access to a tribunal. On this point the Court notes that 
in Poland applicants are reimbursed the court fee payable on lodging a complaint if 
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their complaint is considered justified (see Charzyński v. Poland (dec.), no. 
15212/03, to be published in ECHR 2005). 

411.  Regarding violations of the reasonable-time requirement, one of the 
characteristics of sufficient redress which may remove a litigant’s victim status 
relates to the amount awarded as a result of using the domestic remedy. The Court 
has already had occasion to indicate that an applicant’s victim status may also 
depend on the amount of compensation awarded at domestic level on the basis of 
the facts about which he or she complains before the Court (see Normann v. 
Denmark (dec.), no. 44704/98, 14 June 2001, and Jensen and Rasmussen v. 
Denmark, cited above). 

412.  With regard to pecuniary damage, the domestic courts are clearly in a 
better position to determine the existence and quantum. Moreover, that point was 
not disputed by the parties or interveners. 

413.  Regarding non-pecuniary damage, the Court, like the Italian Court of 
Cassation (see its judgment no. 8568/05, paragraph 31 above), assumes that there 
is a strong but rebuttable presumption that excessively long proceedings will 
occasion non-pecuniary damage. The Court also accepts that, in some cases, the 
length of proceedings may result in only minimal non-pecuniary damage or no 
non-pecuniary damage at all (see Nardone, cited above). The domestic courts will 
then have to justify their decision by giving sufficient reasons. 

414.  Moreover, in the Court’s view, the level of compensation depends on the 
characteristics and effectiveness of the domestic remedy. 

415.  The Court can also perfectly well accept that a State which has introduced 
a number of remedies, one of which is designed to expedite proceedings and one to 
afford compensation, will award amounts which – while being lower than those 
awarded by the Court – are not unreasonable, on condition that the relevant 
decisions, which must be consonant with the legal tradition and the standard of 
living in the country concerned, are speedy, reasoned and executed very quickly 
(see Dubjakova v. Slovakia (dec.), no. 67299/01, 10 October 2004). 

However, where the domestic remedy has not met all the foregoing 
requirements, it is possible that the threshold in respect of which the amount will 
still allow a litigant to claim to be a “victim” will be higher. 

416.  It is even conceivable that the court determining the amount of 
compensation will acknowledge its own delay and that accordingly, and in order 
not to penalise the applicant later, it will award a particularly high amount of 
compensation in order to make good the further delay. 

iii.  Application to the present case 

417.  The four-month period prescribed by the Pinto Act complies with the 
requirement of speediness necessary for a remedy to be effective. The only 
obstacle to this may arise with appeals to the Court of Cassation in respect of 
which no maximum period for giving a ruling has been fixed. In the instant case 
the judicial phase lasted from 3 October 2001 to 6 May 2002, that is, seven 
months, which, even if it exceeds the statutory period, is still reasonable. 

418.  However, the Court finds it unacceptable that more than three years after 
the decision was deposited with the registry the applicant has still not received his 
compensation and has been obliged to bring enforcement proceedings occasioning 
him further costs. 
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419.  The Court would stress the fact that, in order to be effective, a 
compensatory remedy must be accompanied by adequate budgetary provision so 
that effect can be given within six months of their being deposited with the registry 
to decisions of the courts of appeal awarding compensation, which, in accordance 
with the Pinto Act, are immediately enforceable (section 3(6) of the Pinto Act – see 
paragraph 23 above). 

420.  Similarly, as regards procedural costs, certain fixed expenses (such as the 
fee for registering the judicial decision) may significantly hamper the efforts made 
by applicants to obtain compensation. The Court draws the Government’s attention 
to these various aspects with a view to eradicating at the source problems that may 
give rise to further applications. 

421.  In assessing the amount of compensation awarded by the court of appeal, 
the Court considers, on the basis of the material in its possession, what it would 
have done in the same position for the period taken into account by the domestic 
court. 

422.  According to the documents provided by the Government for the hearing, 
there is no disproportion in Italy between the amounts awarded to heirs for non-
pecuniary damage in the event of a relative’s death or those awarded for physical 
injury or in defamation cases and those generally awarded by the Court under 
Article 41 in length-of-proceedings cases. Accordingly, the level of compensation 
generally awarded by the courts of appeal in Pinto applications cannot be justified 
by this type of consideration. 

423.  Even if the method of calculation provided for in domestic law does not 
correspond exactly to the criteria established by the Court, an analysis of the 
Court’s case-law relating to awards of just satisfaction for excessively lengthy 
proceedings should enable the courts of appeal to award sums that are not 
unreasonable in comparison with the awards made by the Court in similar cases. 

424.  In the present case, and contrary to the respondent Government’s 
assertion, the Court notes that even the Court of Appeal found, in accordance with 
the Court’s case-law, that the proceedings were not complex. Furthermore, there is 
nothing in the case file or the domestic decisions to suggest that the proceedings 
were interrupted, but only that the applicant declared his intention to continue the 
proceedings. As early as 1998 he indicated that he had been unable to declare his 
intention to continue the proceedings on account of the poor organisation of the 
registry of the appeal court (see paragraph 17 above). His conduct cannot therefore 
be regarded as a significant factor justifying a reduction in the compensation. The 
Court of Appeal’s decision, reasoned in part, supports this conclusion moreover. It 
would appear that in awarding EUR 1,000 for four years’ delay, the rate per year is 
EUR 250. The Court observes that the amount awarded is approximately 14 % of 
what it generally awards in similar Italian cases. This factor alone leads to a result 
which is manifestly unreasonable having regard to the Court’s case-law in respect 
of proceedings before employment tribunals. The Court reiterates in this 
connection that this type of proceedings, like those concerning the civil status and 
capacity of persons, must be especially speedy. It will revert to this matter in the 
context of Article 41 (see paragraph 146 below). 

425.  In conclusion, and having regard to the fact that various requirements 
have not been satisfied, the Court considers that the redress was insufficient. As the 
second condition – appropriate and sufficient redress – has not been fulfilled, the 
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Court considers that the applicant can in the instant case still claim to be a “victim” 
of a breach of the “reasonable-time” requirement. 

Accordingly, this objection by the Government must also be dismissed. 

II.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION 

426.  The applicant complained of a breach of Article 6 § 1 of the Convention, 
which provides: 

“In the determination of his civil rights and obligations ..., everyone is 
entitled to a ... hearing within a reasonable time by [a] ... tribunal...” 

427.  On 13 July 2004 the applicant informed the Court that he was not 
complaining of the manner in which the Court of Appeal had assessed the delays, 
but of the derisory amount of damages awarded and still not paid. 

428.  In its judgment, the Chamber found that there had been a breach of Article 
6 § 1 because the length of the proceedings did not satisfy the “reasonable-time” 
requirement and that this was another example of the practice referred to in the 
Bottazzi judgment (see paragraphs 22-23 of the Chamber judgment). 

429.  According to the applicant, the Pinto Act had been approved hastily in 
order to stem the tide of applications against Italy and the many judgments finding 
a violation, which had given rise to the finding of a practice in Italy incompatible 
with the Convention. By taking some of the judges off court-of-appeal cases to 
work on Pinto applications, instead of appointing sufficient numbers of new ones, 
the Government had merely increased the backlog in the courts of appeal. The 
applicant did not see how that could prevent further violations. 

430.  The Government disputed the wording adopted in the Bottazzi judgment 
(cited above, § 22) regarding the existence of a “practice” incompatible with the 
Convention since in the present case there had not been any tolerance on the part of 
the State, which had taken numerous measures, including the Pinto Act, to prevent 
further violations. 

A.  Period to be considered 

431.  The Court reiterates that its case-law on the intervention of third parties in 
civil proceedings makes the following distinction: where the applicant has 
intervened in domestic proceedings only on his or her own behalf the period to be 
taken into consideration begins to run from that date, whereas if the applicant has 
declared his or her intention to continue the proceedings as heir he or she can 
complain of the entire length of the proceedings (see, as the most recent authority, 
M.Ö. v. Turkey, no. 26136/95, § 25, 19 May 2005). 

432.  The period to be taken into consideration therefore began on 15 July 1994 
when proceedings were instituted at the registry of the Benevento Magistrate’s 
Court, sitting as an employment tribunal, and ended on 21 March 2003, when the 
appeal judgment was deposited with the registry. It therefore lasted just over eight 
years and eight months for two levels of jurisdiction. 
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433.  The Court notes that the Court of Appeal assessed the length of 
proceedings at the date of its decision, namely, 7 March 2002. Accordingly, a 
period of twelve months could not be taken into account by the Court of Appeal. 

434.  The Court notes that the Government did not dispute the length of 
proceedings taken into consideration by the Chamber; that the applicant cannot in 
any case now go back before a court of appeal to seek application of the new 
precedent set by the Court of Cassation on 26 January 2004 (see judgment no. 
1339); and that the remaining period of twelve months was not sufficient in itself 
to amount to a second breach in respect of the same set of proceedings (see, a 
contrario, Rotondi v. Italy, no. 38113/97, §§ 14-16, 27 April 2000, and S.A.GE.MA 
S.N.C. v. Italy, no. 40184/98, §§ 12-14, 27 April 2000). Accordingly, the Court 
considers that since the applicant can claim to be a “victim” of the length of the 
proceedings, it can take into consideration the entire domestic proceedings on the 
merits and not only those already examined by the Court of Appeal (see, a 
contrario, Gattuso v. Italy, (dec.), no. 24715/04, 18 November 2004). 

B.  Reasonableness of the length of the proceedings 

435.  The Court has already reiterated the reasons that led it to conclude in the 
four judgments against Italy of 28 July 1999 (see Bottazzi, cited above, § 22; 
Ferrari, cited above § 21; A.P., cited above, § 18; and Di Mauro, cited above, § 
23) that there was a practice in Italy (see paragraph 66 above). 

436.  It notes that, as the Government have stressed, a domestic remedy has 
since been introduced. However, that has not changed the substantive problem, 
namely, the fact that the length of proceedings in Italy continues to be excessive. 
The annual reports of the Committee of Ministers on the excessive length of 
judicial proceedings in Italy (see, inter alia, CM/Inf/DH(2004)23 revised, and 
Interim Resolution ResDH(2005)114) scarcely seem to reflect substantial changes 
in this area. Like the applicant, the Court does not see how the introduction of the 
Pinto remedy at domestic level has solved the problem of excessively lengthy 
proceedings. It has admittedly saved the Court the trouble of finding these 
violations, but the task has simply been transferred to the courts of appeal, which 
were already overburdened. Furthermore, given the occasional divergence between 
the case-law of the Court of Cassation (see paragraphs 24-31 above) and that of the 
Court, the latter is again required to give a decision as to the existence of such 
violations. 

437.  The Court emphasises once again that Article 6 § 1 of the Convention 
obliges the Contracting States to organise their legal systems so as to enable the 
courts to comply with its various requirements. It wishes to reaffirm the 
importance of administering justice without delays which might jeopardise its 
effectiveness and credibility (see Bottazzi, cited above, § 22). Italy’s position in 
this regard has not changed sufficiently to call into question the conclusion that this 
accumulation of breaches constitutes a practice that is incompatible with the 
Convention. 

438.  The Court notes that in the present case the Court of Appeal also found 
that a reasonable time had been exceeded in respect of a shorter period than the one 
taken into consideration by the Court. However, the fact that the “Pinto” 
proceedings, examined as a whole, and particularly the execution stage, did not 
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cause the applicant to lose his “victim” status constitutes an aggravating 
circumstance regarding a breach of Article 6 § 1 for exceeding the reasonable time. 
The Court will therefore revert to this issue under Article 41. 

439.  After examining the facts in the light of the information provided by the 
parties and the aforementioned practice, and having regard to its case-law on the 
subject, the Court considers that in the present case the length of the proceedings 
was excessive and failed to meet the “reasonable-time” requirement. 

Accordingly, there has been a violation of Article 6 § 1. 

III. ALLEGED VIOLATION OF ARTICLES 13, 17 AND 34 OF THE 
CONVENTION 

440.  In the pleadings lodged with the Court in 2005 the applicant appeared to 
consider that Articles 13 and 17 had been breached and asked the Court to find that 
a Pinto application was not an effective remedy on account of the obstacles it had 
created and the manner in which it had been applied. He also asked the Court to 
rule on a possible violation of Article 34 of the Convention since, given the series 
of obstacles constituted by the Pinto Act that had to be surmounted before an 
application could be lodged with the Court, it could be considered that there had 
been an interference with the right of individual application. 

These Articles are worded as follows: 

Article 13 

“Everyone whose rights and freedoms as set forth in [the] Convention are 
violated shall have an effective remedy before a national authority 
notwithstanding that the violation has been committed by persons acting in an 
official capacity.” 

Article 17 

“Nothing in [the] Convention may be interpreted as implying for any State, 
group or person any right to engage in any activity or perform any act aimed at 
the destruction of any of the rights and freedoms set forth herein or at their 
limitation to a greater extent than is provided for in the Convention.” 

Article 34 

“The Court may receive applications from any person, non-governmental 
organisation or group of individuals claiming to be the victim of a violation by 
one of the High Contracting Parties of the rights set forth in the Convention or 
the Protocols thereto. The High Contracting Parties undertake not to hinder in 
any way the effective exercise of this right.” 

441.  On the assumption that the arguments put forward can be regarded as new 
complaints under Articles 13, 17 and 34 and are not only grounds in support of 
submissions under Article 6 § 1 of the Convention, the Court notes that they were 
raised for the first time before it in the pleadings submitted to the Grand Chamber 
in 2005. Consequently, they are not covered by the admissibility decision of 
20 November 2003 which marks out the limits within which the Court must place 
itself (see, among other authorities, mutatis mutandis, Assanidzé v. Georgia [GC], 
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no. 71503/01, § 162, ECHR 2004-II). It follows that these complaints are outside 
the scope of examination of the case as it has been referred to the Grand Chamber. 

IV. APPLICATION OF ARTICLES 46 AND 41 OF THE CONVENTION 

A.  Article 46 of the Convention 

442.  Under this provision: 

“1.  The High Contracting Parties undertake to abide by the final judgment 
of the Court in any case to which they are parties. 

2.  The final judgment of the Court shall be transmitted to the Committee of 
Ministers, which shall supervise its execution.” 

443.  The Court reiterates that in the context of the execution of judgments in 
accordance with Article 46 of the Convention, a judgment in which it finds a 
breach of the Convention imposes on the respondent State a legal obligation under 
that provision to put an end to the breach and to make reparation for its 
consequences in such a way as to restore as far as possible the situation existing 
before the breach. If, on the other hand, national law does not allow – or allows 
only partial – reparation to be made for the consequences of the breach, Article 41 
empowers the Court to afford the injured party such satisfaction as appears to it to 
be appropriate. It follows, inter alia, that a judgment in which the Court finds a 
violation of the Convention or its Protocols imposes on the respondent State a legal 
obligation not just to pay those concerned the sums awarded by way of just 
satisfaction, but also to choose, subject to supervision by the Committee of 
Ministers, the general and/or, if appropriate, individual measures to be adopted in 
its domestic legal order to put an end to the violation found by the Court and make 
all feasible reparation for its consequences in such a way as to restore as far as 
possible the situation existing before the breach (see Assanidzé v. Georgia, cited 
above, §  198, and Ilaşcu and Others v. Moldova and Russia [GC], no. 48787/99, § 
487, ECHR 2004-VII). 

444.  Furthermore, it follows from the Convention, and from Article 1 in 
particular, that in ratifying the Convention the Contracting States undertake to 
ensure that their domestic legislation is compatible with it (see Maestri v. Italy 
[GC], no. 39748/98, § 47, ECHR 2004-I). 

445.  Hundreds of cases are currently pending before the Court in respect of 
awards made by the courts of appeal in “Pinto” proceedings prior to the Court of 
Cassation’s departure from precedent and/or the delay in payment of the amounts 
in question. The Court, while acknowledging with satisfaction the favourable 
developments in Italian case-law, and particularly the recent judgment of the 
plenary Court of Cassation (see paragraph 29 above), regrets to observe that where 
a deficiency that has given rise to a violation has been put right, another one related 
to the first one appears: in the present case the delay in executing decisions. It 
cannot over-emphasise the fact that States must equip themselves with the means 
necessary and adequate to ensure that all the conditions for providing effective 
justice are guaranteed. 
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446.  In its Recommendation of 12 May 2004 (Rec. (2004)6) the Committee of 
Ministers welcomed the fact that the Convention had now become an integral part 
of the domestic legal order of all States Parties while recommending that member 
States ensure that domestic remedies existed and were effective. In that connection 
the Court feels it important to stress that although the existence of a remedy is 
necessary, it is not in itself sufficient. The domestic courts must be able, under 
domestic law, to apply the European case-law directly and their knowledge of this 
case-law has to be facilitated by the State in question. The Court refers in this 
regard to the contents of the Recommendations of the Committee of Ministers on 
the publication and dissemination in the member states of the text of the European 
Convention on Human Rights and of the case-law of the Court (Rec (2002)13) of 
18 December 2002) and on the European Convention on Human Rights in 
university education and professional training (Rec (2004)4) of 12 May 2004), not 
forgetting the Resolution of the Committee of Ministers (Res (2002)12) setting up 
the CEPEJ (see paragraphs 34-35 above) and the fact that at the Warsaw Summit in 
May 2005 the Heads of State and Governments of the member States decided to 
develop the evaluation and assistance functions of the CEPEJ. 

In the same Recommendation of 12 May 2004 (Rec. (2004)6) the Committee of 
Ministers also reiterated that the States had the general obligation to solve the 
problems underlying violations found. 

447.  The Court reiterates that, subject to monitoring by the Committee of 
Ministers, the respondent State remains free to choose the means by which it will 
discharge its legal obligation under Article 46 of the Convention, provided that 
such means are compatible with the conclusions set out in the Court’s judgment 
(see Broniowski v. Poland [GC], no. 31443/96, § 192, ECHR 2004-V). 

448.  Without seeking to determine what measures may be taken by the 
respondent State in order to comply with its obligations under Article 46 of the 
Convention, the Court would draw its attention to the conditions indicated above 
(see paragraphs 69-107) regarding the possibility for a person to still claim to be a 
“victim” in this type of case and invite it to take all measures necessary to ensure 
that the domestic decisions are not only in conformity with the case-law of this 
Court but also executed within six months of being deposited with the registry. 

B.  Article 41 of the Convention 

449.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the 
Protocols thereto, and if the internal law of the High Contracting Party 
concerned allows only partial reparation to be made, the Court shall, if 
necessary, afford just satisfaction to the injured party.” 

1.  The Chamber judgment 

450.  In its judgment the Chamber gave an indication of the method of 
calculation used by the Court in determining an equitable assessment of the non-
pecuniary damage sustained as a result of the length of civil proceedings and the 
possibility of reducing that sum on account of the existence of a domestic remedy 
(see paragraph 26 of the judgment). 
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2.  Submissions by those appearing before the Court 

a)  The respondent Government 

451.  The Government submitted that the judgment of 10 November 2004 
represented a departure from the Court’s settled case-law and asked it to revert to 
its previous practice, which conformed to Convention principles. They noted that 
the criteria established were imprecise, particularly regarding the possibilities of 
reducing the amounts initially obtained. In their submission, the amount of just 
satisfaction should be calculated only by reference to the delays attributable to the 
State. 

b)  The applicant 

452.  The applicant referred to the considerable difference in standard of living 
between the third-party States and Italy and submitted that the level of 
compensation could not therefore be the same. He noted that compensation served 
as a coercive measure against non-complying States that were bound by their 
undertaking under Article 1 of the Convention to respect the fundamental rights 
and liberties recognised by the Convention. In his submission, a richer State could 
properly be ordered to pay higher amounts than those required from poorer ones in 
order to encourage it to remedy its judicial system, particularly where the State in 
question was found to have committed the same type of violations for dozens of 
years in respect of thousands of cases. He noted that the criteria established in the 
judgment in question had merely revealed the criteria that had been applied for a 
very long time by the Court and were perfectly compatible with the standard of 
living of Italian citizens. He stated that Italian lawyers, who had access to the 
judgments in French or English – for want of an Italian version – had already 
succeeded in deducing from the Court’s judgments all the criteria now being 
disputed by the Government. He submitted further that the Court could not be 
expected to draw up an exhaustive list of all the possibilities of reducing or 
increasing awards. He argued, lastly, that it was down to the domestic courts to 
consult the Court’s case-law in order to find the Court’s response to a given 
situation. 

3.  The intervening parties 

a)  The Czech Government 

453.  As the Czech Government had decided, in addition to introducing a 
preventive remedy, to enact a law providing for a compensatory remedy, they felt 
obliged to propose a law that would be sufficiently foreseeable. They referred to 
difficulties in that regard, submitting that neither the Convention nor the Court’s 
case-law provided sufficient clarification. They requested more information about 
the criteria used by the Court, cases that could be regarded as “similar” and the 
threshold level of the “reasonable” relation. 



 COCCHIARELLA v. ITALY JUDGMENT 107 

 107 

b)  The Polish Government 

454.  In the Polish Government’s submission, the Court should indicate what 
just satisfaction consisted of. If precise indications were not given, inconsistencies 
were likely to arise between domestic case-law and the Court’s case-law. 
Applicants and Governments alike would find it very difficult to establish general 
rules concerning just satisfaction from the Court’s case-law. Accordingly, the 
domestic courts were not in a position to rely on the Court’s case-law and make 
decisions compatible with it. 

c)  The Slovak Government 

455.  The Slovak Government appreciated the attempt made by the Court to 
specify the criteria for determining awards in respect of non-pecuniary damage. 
However, they added that the considerations on which the Court based its 
determination of non-pecuniary damage should form part of the reasons for its 
decision. It was only in that way that the Court’s judgments would become clear 
instructions for the domestic courts, which determined awards in respect of non-
pecuniary damage caused by delays in the proceedings. In the Slovak 
Government’s submission, it was impossible to translate into figures all these 
aspects or to foresee every situation that might arise. The Court was not expected 
to define a precise formula by which the amount awarded for non-pecuniary 
damage flowing from the protractedness of proceedings could be calculated or to 
determine precise amounts. It was, in their view, more important that the Court 
gave sufficient justification in its decisions for the manner in which the criteria to 
which regard was had when assessing the reasonableness of the length of the 
proceedings were then taken into account to determine the amount awarded for 
non-pecuniary damage arising from the delays in the proceedings. It was clear 
from the foregoing that applicants should be awarded the same amount in 
comparable cases. 

4.  The Court’s criteria 

456.  In reply to the Governments, the Court states at the outset that by “similar 
cases” it means any two sets of proceedings that have lasted for the same number 
of years, for an identical number of levels of jurisdiction, with stakes of equivalent 
importance, much the same conduct on the part of the applicant and in respect of 
the same country. 

Moreover, it shares the Slovak Government’s view that it would be impossible 
and impracticable to try to provide a list of detailed explanations covering every 
eventuality and considers that all the necessary elements can be found in its 
previous decisions available in the Court’s case-law database. 

457.  It indicates next that the amount it will award in respect of non-pecuniary 
damage may be less than that indicated in its case-law where the applicant has 
already obtained a finding of a violation at domestic level and compensation by 
using a domestic remedy. Apart from the fact that the existence of a domestic 
remedy is fully in keeping with the subsidiarity principle embodied in the 
Convention, such a remedy is closer and more accessible than an application to the 
Court, is faster and is processed in the applicant’s own language; it thus offers 
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advantages that need to be taken into consideration (see paragraph 26 of the 
Chamber judgment). 

458.  The Court considers, however, that where an applicant can still claim to 
be a “victim” after exhausting that domestic remedy he or she must be awarded the 
difference between the amount obtained from the court of appeal and an amount 
that would not have been regarded as manifestly unreasonable compared with the 
amount awarded by the Court if it had been awarded by the court of appeal and 
paid speedily. 

459.  Applicants should also be awarded an amount in respect of stages of the 
proceedings that may not have been taken into account by the domestic courts in 
the reference period where they can no longer take the case back before the court 
of appeal seeking application of the change of position adopted by the Court of 
Cassation on 26 January 2004 (see its judgment no. 1339, paragraph 25 above) or 
the remaining length was not in itself sufficiently long to be regarded as amounting 
to a second violation in respect of the same proceedings. 

460.  Lastly, the fact that an applicant who, in order to comply with the decision 
adopted in the Brusco case (cited above), had endeavoured to use the new domestic 
remedy by applying to the court of appeal after lodging an application with the 
Commission, has then had to endure a further delay while waiting for payment of a 
sum due from the State will lead the Court to order the Government to pay the 
applicant a further sum in respect of those months of frustration. 

5.  Application of the foregoing criteria to the instant case 

a)  Damage 

461.  The applicant submitted that the non-pecuniary damage sustained could 
be assessed at EUR 11,000. As he considered that the pecuniary damage sustained 
in order to provide his mother with a home help was difficult to quantify, he asked 
the Court to take account of it when determining the non-pecuniary damage and 
suggested an increase of EUR 3,000 under that head. 

462.  The Government disputed those claims especially as the applicant was the 
claimant’s son. In their submission, pecuniary damage should not be confused with 
non-pecuniary damage. Moreover, the latter could not be the same for the holder of 
the right asserted in legal proceedings and his or her relatives or heirs. They also 
pointed out that the finding of a violation was sufficient reparation for any non-
pecuniary damage sustained by the applicant. 

463.  The Court fails to see a causal link between the violation found and the 
pecuniary damage alleged and accordingly rejects this claim. 

464.  With regard to non-pecuniary damage, however, the Court finds that on 
the basis of the circumstances of the present case (see paragraphs 106 and 113-16 
above) it would have awarded, in the absence of domestic remedies, the sum of 
EUR 7,000. It notes that the applicant was awarded EUR 1,000 by the Court of 
Appeal, which is approximately 14 % of what the Court would have awarded. In 
the Court’s view, this factor in itself leads to a result that is manifestly 
unreasonable in the light of the criteria established in its case-law. 

Having regard to the characteristics of the domestic remedy chosen by Italy and 
the fact that, notwithstanding this national remedy, the Court has found a violation, 
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it considers, ruling on an equitable basis, that the applicant should be awarded 
EUR 2,200. 

The Court also awards EUR 1,000 for the further delay suffered by the 
applicant after the first finding of a violation and EUR 3,100 for the extra 
frustration arising from the delay in paying the amount due from the State, which 
at 29 June 2005 had still not been paid. 

465.  Accordingly, the applicant is entitled to compensation for non-pecuniary 
damage in the sum of EUR 6,300, plus any tax that may be chargeable on that 
amount. 

b)  Costs and expenses 

466.  The applicant claimed EUR 2,000 for costs and expenses incurred before 
the Chamber and EUR 13,516.56 for the written and oral proceedings before the 
Grand Chamber against the respondent Government. In respect of drafting 
memorials in reply to the observations of the third-party Governments, he claimed 
EUR 1,904.06 each from the third-party Governments plus 2 % CPA (contribution 
to the lawyers’ insurance fund) and 20 % VAT (value-added tax). Referring to the 
judgment of Scozzari and Giunta v. Italy ([GC], nos. 39221/98 and 41963/98, §§ 
255-58, ECHR 2000-VIII), the lawyer who had represented the applicant before 
the Chamber also requested that the fees be paid directly to him. 

467.  The Government left the matter to the Court’s discretion while stressing 
that the amount claimed in respect of the proceedings before the Grand Chamber 
was excessive. 

468.  Regarding the claim against the third-party Governments, the Court 
reiterates that the present case is directed only against Italy and that it is only in 
respect of that country that it has found a violation of the Convention. Accordingly, 
any request for an order against another country for the reimbursement of costs and 
expenses must be rejected. 

469.  Moreover, according to the Court’s case-law, an award can be made in 
respect of costs and expenses only in so far as they have been actually and 
necessarily incurred by the applicant and are reasonable as to quantum. In the 
present case, having regard to the evidence before it, the above-mentioned criteria 
and the length and complexity of the proceedings before the Court, it finds the 
amount claimed by the applicant’s legal representative before the Chamber to be 
excessive in view of the work done. Furthermore, given that a legal team was 
formed for the various cases being examined concurrently (see paragraph 9 above), 
the Court considers that the case is distinguishable from the case of Scozzari (cited 
above) and that the lawyer’s claim should not be granted. It considers that the 
amount awarded by the Chamber should be confirmed for the proceedings before 
it, that is, EUR 2,000, and the applicant awarded EUR 3,000 for the work before 
the Grand Chamber, that is, a total sum of EUR 5,000, plus any tax that may be 
chargeable on that amount. 

c)  Default interest 

470.  The Court considers it appropriate that the default interest should be based 
on the marginal lending rate of the European Central Bank, to which should be 
added three percentage points. 
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FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Dismisses the Government’s preliminary objection as to the non-exhaustion of 
domestic remedies; 

 
2.  Holds that the applicant can claim to be a “victim” for the purposes of Article 

34 of the Convention; 
 
3.  Holds that there has been a violation of Article 6 § 1 of the Convention; 
 
4. Holds that the other complaints under Articles 13, 17 and 34 of the Convention 

fall outside the scope of its examination; 
 
5.  Holds 

(a)  that the respondent State is to pay the applicant, within three months, the 
following amounts: 

(i)  EUR 6,300 (six thousand three hundred euros) in respect of non-
pecuniary damage; 
(ii)  EUR 5,000 (five thousand euros) in respect of costs and expenses; 
(iii)  any tax that may be chargeable on the above amounts; 

(b)  that from the expiry of the above-mentioned three months until settlement 
simple interest shall be payable on the above amounts at a rate equal to the 
marginal lending rate of the European Central Bank during the default period 
plus three percentage points; 

 
6.  Dismisses the remainder of the applicant’s claim for just satisfaction. 

Done in English and in French, and delivered at a public hearing in the Human 
Rights Building, Strasbourg, on 29 March 2006. 

  Luzius WILDHABER 
  President 
 T.L. EARLY 
 Deputy to the Registrar 
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This judgment is final but may be subject to editorial revision. 
 
In the case of Sürmeli v. Germany, 
The European Court of Human Rights, sitting as a Grand Chamber composed 

of: 
 Mr J.-P. COSTA, President, 
 Mr C.L. ROZAKIS, 
 Sir Nicolas BRATZA, 
 Mr B.M. ZUPANČIČ, 
 Mr G. RESS, 
 Mr L. CAFLISCH, 
 Mr I. CABRAL BARRETO, 
 Mr R. TÜRMEN, 
 Mr K. JUNGWIERT, 
 Mr V. BUTKEVYCH, 
 Mr J. HEDIGAN, 
 Mr M. PELLONPÄÄ, 
 Mr K. TRAJA, 
 Mrs A. MULARONI, 
 Mrs A. GYULUMYAN, 
 Mrs D. JOČIENĖ, 
 Mr J. ŠIKUTA, judges, 
and Mr T.L. EARLY, Section Registrar, 

Having deliberated in private on 9 November 2005 and on 10 May 2006, 
Delivers the following judgment, which was adopted on the last-mentioned 

date: 
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PROCEDURE 

471.  The case originated in an application (no. 75529/01) against the Federal 
Republic of Germany lodged with the Court under Article 34 of the Convention for 
the Protection of Human Rights and Fundamental Freedoms (“the Convention”) by 
a Turkish national, Mr Selim-Mustafa Sürmeli (“the applicant”), on 24 November 
1999. 

472.  The applicant, who had been granted legal aid, was represented by Mr O. 
Wegner, a lawyer practising in Lübeck. The German Government (“the 
Government”) were represented by their Agent, Mrs A. Wittling-Vogel, 
Ministerialdirigentin, Federal Ministry of Justice. 

473.  The applicant complained of the length of proceedings in the Hanover 
Regional Court and of the lack of an effective remedy in German law in respect of 
that complaint. 

474.  The application was allocated to the Third Section of the Court (Rule 52 § 
1 of the Rules of Court). On 29 April 2004 it was declared admissible by a 
Chamber of that Section, composed of Mr I. Cabral Barreto (President), Mr G. 
Ress, Mr L. Caflisch, Mr R. Türmen, Mr B.M. Zupančič, Mr K. Traja and Mrs A. 
Gyulumyan, judges, and also of Mr V. Berger, Section Registrar. On 1 February 
2005 the Chamber, in which Mr J. Hedigan had replaced Mrs A. Gyulumyan, 
relinquished jurisdiction in favour of the Grand Chamber, neither of the parties 
having objected to relinquishment when asked to state their position (Article 30 of 
the Convention and Rule 72). 

475.  The composition of the Grand Chamber was determined in accordance 
with the provisions of Article 27 §§ 2 and 3 of the Convention and Rule 24. Mr J.-
P. Costa, one of the Vice-Presidents of the Court, subsequently replaced Mr L. 
Wildhaber, who was unable to take part in the hearing, as President of the Grand 
Chamber, and was in turn replaced as a titular member of the Grand Chamber by 
Mr M. Pellonpää, the first substitute judge (Rule 10 and Rule 24 § 3). Mr K. 
Hajiyev, who was likewise unable to take part, was replaced by Mr V. Butkevych, 
the second substitute judge. Mr G. Ress continued to sit in the case after the expiry 
of his term of office, by virtue of Article 23 § 7 of the Convention and Rule 24 § 4. 

476.  The applicant and the Government each filed written observations on the 
admissibility and merits of the case. The parties replied in writing to each other’s 
observations. 

477.  A hearing took place in public in the Human Rights Building, Strasbourg, 
on 9 November 2005 (Rule 59 § 3). 

 
There appeared before the Court: 

(a)  for the Government 
Mrs A. WITTLING-VOGEL, Ministerialdirigentin, Agent, 
Mr B. NETZER, Ministerialdirektor, 
Mrs C. STEINBEIß-WINKELMANN, Ministerialrätin, 
Mr T. LAUT, judge, on secondment 
  to the Federal Ministry of Justice, Advisers; 
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(b)  for the applicant 
Mr O. WEGNER,  Counsel, 
Ms A. BEK,  Adviser. 

 
The applicant was also present. 
The Court heard addresses by Mrs Wittling-Vogel and Mr Wegner and their 

replies to questions put by its members. 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

A.  Background to the case 

478.  The applicant was born in 1962 and lives in Stade (Germany). 
479.  On 3 May 1982 he was involved in an accident with a cyclist on the way 

to school and sustained injuries including a broken left arm. On 22 May 1982 he 
left hospital. He subsequently entered into negotiations with the cyclist’s liability 
insurers, who paid him a sum of approximately 12,500 euros (EUR) in respect of 
any damage he might have sustained. The accident insurers for Hanover City 
Council, the authority responsible for the applicant’s school, paid him a temporary 
disability pension (Verletzenrente) until the end of 1983. They also paid him 
approximately EUR 51,000 in compensation. 

480.  The applicant subsequently instituted proceedings against the City 
Council’s accident insurers, in the course of which a considerable number of expert 
reports and medical opinions were produced. 

In a judgment of 16 November 1989 the Lower Saxony Social Court of Appeal 
(Landessozialgericht), which itself had asked experts in the fields of orthopaedic 
surgery, neurology and, at the applicant’s request, hand surgery to produce reports 
on his medical problems, acknowledged that he had become 20% permanently 
disabled as a result of the accident and was entitled to a pension on that account 
with effect from 1 June 1984. 

481.  Since 1 July 1994, after falling on his left arm or hand in January 1993, 
the applicant has been in receipt of an occupational-disability pension of 
approximately EUR 800 per month. 

482.  The applicant instituted a second set of proceedings against Hanover City 
Council’s accident insurers, seeking in particular the award of an increased 
pension. He submitted that the accident had caused him mental damage and a 
stomach disorder. In a judgment of 19 February 2001 the Social Court of Appeal 
dismissed the applicant’s claim. It based its decision on two reports by experts in 
neuropsychiatry whom it had appointed during the proceedings, on a large number 
of other medical reports, some of which had been drawn up shortly after the 
accident, and on files from other administrative and judicial proceedings 
concerning the applicant. 
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B.  Proceedings in the civil courts 

1.  The first phase of the civil proceedings 

483.  On 18 September 1989, after the negotiations aimed at securing increased 
payments had failed, the applicant brought an action against the cyclist’s insurance 
company in the Hanover Regional Court (Landgericht), in particular seeking 
damages and a monthly pension, among other claims. On 10 June 1991, after 
holding several hearings and taking evidence about the accident from four 
witnesses between July 1990 and March 1991, the Regional Court delivered a 
partial decision. It held that the applicant’s liability for the accident was limited to 
20% and that he was entitled to damages for the remaining 80%. 

484.  On 26 November 1992 the Celle Court of Appeal (Oberlandesgericht) 
dismissed an appeal by the applicant. On 29 January 1993 the applicant appealed 
on points of law. He twice requested an extension of the time he had initially been 
allowed for filing his grounds of appeal. On 2 June 1993 the applicant’s new 
representative applied for a third extension until 14 July 1993. On 14 December 
1993 the Federal Court of Justice (Bundesgerichtshof) dismissed the appeal. 

2.  The second phase of the civil proceedings 

(a)  First phase, concerning in particular the appointment of an expert 

485.  In March 1994 the proceedings for the assessment of the damages and the 
pension resumed in the Hanover Regional Court. The applicant was represented by 
counsel. On 18 April 1994 the court held a hearing. 

486.  On 9 May 1994 it ordered an expert medical assessment. On 25 May 1994 
the applicant applied for the three judges dealing with his case to withdraw, but his 
application was dismissed. On 19 July 1994 Hanover Medical School proposed a 
Professor B. to draw up the expert report that had been ordered. On 21 July 1994 
the applicant appealed against the court’s decision of 9 May 1994. On 2 August 
1994 the Celle Court of Appeal dismissed his appeal. 

487.  On 15 September 1994 the court appointed Professor B. as the expert. 
Professor B. informed the court that it would be preferable for the report to be 
drawn up by a specialist in accident surgery and that it was likely to take at least 
one year to produce. On 2 December 1994, following a reminder from the court, 
the applicant agreed to the appointment of a surgical expert. 

488.  On 15 December 1994 a Professor T. was proposed. The applicant 
objected to his appointment on the ground that he was not a specialist hand surgeon 
(Handchirurg). On 6 February 1995 the court accordingly asked Professor B. to 
draw up the expert report. On 7 February 1995 the applicant informed the court 
that he agreed with the deadline set; he insisted, however, that there should not 
only be an expert assessment by a general surgeon but also one by a specialist hand 
surgeon. Professor B. informed the court that he was unable to draw up the report 
as requested because the fractures observed in the applicant’s forearm did not come 
within his field of expertise but were a matter for a specialist in traumatology or an 
orthopaedic surgeon. On 20 February 1995 the defendant proposed appointing 
Professor T. On 24 April 1995, following a reminder from the court, the applicant 
suggested appointing Professor B. or, failing that, a Professor B.-G. 
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489.  On 12 May 1995 the court appointed Professor T., who informed it that an 
additional assessment by a specialist hand surgeon was necessary and that it was 
likely to take at least one year to produce the report. On 28 July 1995 the court 
informed the applicant that Professor B. had refused to draw up the report and 
asked him whether Professor B.-G., whom he had suggested, had already drawn up 
an expert report on him. On 27 November 1995 the court informed the parties that 
Professor B.-G. had retired but that his successor, Professor P., would be appointed 
as expert. On 23 January 1996 Professor P. informed the court that it would take 
him nine to twelve months to draw up the report. 

490.  On 3 September 1996 the applicant informed the court that the accident 
had caused him severe depression, and asked it to order an expert psychiatric 
assessment. 

491.  On 10 June 1997 the court asked the expert how his report was 
progressing. The expert replied that the report would be ready in four to six weeks. 
On 22 August 1997 the court again contacted the expert. He initially replied that 
the report would be completed by the end of September but subsequently stated 
that, owing to an excessive workload, he would need a further month. Professor 
P.’s report was received at the court on 6 November 1997. The applicant criticised 
Professor P.’s work and requested that he submit an additional report. He also 
requested an expert assessment (Schmerzgutachten) of the pain he had felt since 
the accident. On 3 December 1997 the court granted the defendant company an 
extension of the time it had been allowed for filing observations on the report; it 
submitted its observations on 6 January 1998. On 27 April 1998 the applicant’s 
representatives informed the court that as their client had been ill, they would not 
be able to submit their observations in reply until mid-May. 

(b)  Second phase: failure to negotiate an out-of-court settlement 

492.  On 31 August 1998 the applicant’s representatives informed the court that 
the parties had not been able to reach a partial friendly settlement. They 
subsequently began fresh out-of-court negotiations on a friendly settlement, asking 
on three successive occasions for the deadline to be put back. On 5 May 1999 they 
informed the court that the negotiations had failed and asked for the proceedings to 
be resumed. The defendant stated that the failure of the negotiations had been due 
to the applicant’s unreasonable demands. 

493.  On 27 May 1999 the president of the division dealing with the case asked 
the parties to inform him whether they still wished to submit observations. In a 
note of 8 September 1999 the reporting judge stated that the proceedings had not 
been able to progress more quickly owing to an excessive workload and to certain 
priority cases. In a note of 23 December 1999 he made a similar observation, 
referring to a number of periods of leave, in particular sick-leave, in addition to the 
reasons stated previously. 

494.  On 18 February 2000 the president of the division asked the parties to 
inform him whether they intended to submit any further observations. The 
applicant replied that negotiations on an out-of-court settlement could take until 
mid-May and that he reserved the right to submit further observations if they were 
unsuccessful. On 26 June 2000 he informed the court that the negotiations had 
failed and asked for an expert assessment of his total loss of earnings resulting 
from the accident. In support of that request, he submitted an expert psychiatric 



 SÜRMELI v. GERMANY JUDGMENT 116 

 116 

assessment that had been drawn up during the proceedings in the Social Court of 
Appeal (see paragraph 12 above). On 17 August 2000 the defendant informed the 
court that the negotiations had failed because the applicant had refused to make 
payment of the sum negotiated conditional on the findings of an expert assessment. 

(c)  Third phase: preparation of the case file and additional report 

495.  On 17 October 2000 the applicant requested the court to deliver a decision 
promptly, seeing that the proceedings had already taken eighteen years. In support 
of his request he submitted an expert psychiatric assessment of his state of health. 
In a note of 19 January 2001 the court pointed out to him that the proceedings had 
been pending only since 18 September 1989. 

496.  On 21 February 2001 the applicant revised his claim, which now 
concerned a lump sum of 702,122 German marks (DEM – approximately 
EUR 359,000) and a monthly pension of DEM 1,000. On 2 March 2001 the court 
assessed the value of the subject matter of the case at DEM 985,122. 

497.  On 17 April 2001 the applicant asked the court when it would be holding 
a hearing. On 15 May 2001 the court set the case down for hearing on 9 July 2001 
and asked the applicant to provide information, concerning in particular his alleged 
loss of earnings. It was important to establish his likely career path had the 
accident not taken place and the extent to which the physical injury from which he 
was now suffering was the direct consequence of the accident. 

498.  On 9 July 2001, having obtained the parties’ consent at the hearing, the 
court decided to admit in evidence the file from the proceedings in the Social Court 
of Appeal. The file could not be forwarded immediately because it was at the 
Federal Social Court (Bundessozialgericht). 

499.  On 14 August 2001, at the applicant’s request, the court ordered Professor 
P. to supplement his expert report of 30 October 1997. He replied that it would 
take him at least ten months to do so. 

500.  On 20 September 2001 the court asked the applicant to give his consent in 
writing to its consulting the file in the possession of the Federal Social Court. 
Pointing out that he was undergoing treatment abroad which was expected to take 
until mid-November, the applicant asked for an extension of the time allowed for 
his reply. On 26 October 2001 the court told him that he had not provided 
sufficient evidence of the injury to his forearm and asked him to inform it whether 
he intended to pursue his request for an assessment by a specialist hand surgeon. 
The applicant asked for a further extension of the time allowed for his reply. On 18 
December 2001 he stated that he did not agree to the use in evidence of the file 
from the proceedings in the social courts and requested a further extension with 
regard to the expert surgical assessment. 

501.  On 8 February 2002 the court ordered the applicant to submit a number of 
documents and asked Professor P. to draw up the additional report. In reply to two 
letters from the applicant it reminded him that he had requested the additional 
report himself. On 7 May 2002 the applicant submitted his observations, having 
twice requested further time to do so. On 24 May 2002 he personally informed the 
court by telephone that he no longer required the additional report and only wanted 
an assessment of his pain, on the ground that he was suffering from neurosis 
caused by the proceedings (Prozessneurose). 
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502.  On 28 May 2002 the court declared inadmissible an application for the 
judges to withdraw, which the applicant had lodged on 23 March 2002. 

503.  On 29 May 2002 the court asked the applicant’s representatives for 
clarification as to the additional expert report. On 12 July 2002 they informed the 
court that their client no longer wished the report to be produced. 

504.  On 1 August 2002 the President of the Regional Court asked to be sent the 
file in the applicant’s case. 

505.  On 16 September 2002 the court decided to appoint a Professor X to draw 
up an expert report concerning in particular the onset and cause of the pain suffered 
by the applicant. It also requested the applicant to provide certain items of 
information. 

506.  On 7 October 2002 the applicant again applied for the members of the 
court to withdraw. On 8 October 2002 he asked for an extension of the time 
allowed for submitting the information requested. On 22 October 2002 he objected 
to the expert who had been appointed, proposed another one (Dr J.), sought leave 
to consult the file and applied for a further extension of six weeks. On 29 October 
2002 the court invited him to submit reasons for his objection to the expert, 
proposed other experts and gave him until 20 December 2002 to produce the 
information requested. 

507.  On 12 November 2002 the applicant personally informed the court by 
telephone that he was unable to inspect the file because he had broken his arm. On 
18 November 2002 the defendant proposed an expert. The applicant expressed the 
view that the expert proposed, not being a specialist in the field, was not competent 
to carry out an assessment of his pain, and asked the court to deliver a partial 
decision. 

508.  On 5 December 2002 Dr J. informed the court that he would be unable to 
draw up a report before the end of 2003. On the same day the court appointed 
Professor X as expert and dismissed the applicant’s reservations as to his 
professional credentials. It pointed out that it was unable to give a partial decision. 
The applicant objected that Professor X had already acted as expert, and requested 
that an “interdisciplinary” report be produced in addition to the report on his pain. 

509.  On 15 January 2003 the applicant applied for the reporting judge in his 
case to withdraw. 

510.  On 3 March 2003 the president of the division dealing with the case held 
discussions with the parties’ representatives with a view to reaching a friendly 
settlement and scheduled a hearing to that end for 10 March 2003. At the hearing 
the applicant stated that he would not let Professor X examine him. The president 
asked him to stop telephoning the judges dealing with the case and stated that, with 
a view to speeding up the proceedings, he would not be so willing in future to 
accept requests to consult the file. On 2 May 2003 the court, in reply to a further 
request by the applicant, informed him that he could consult the file at the court’s 
registry but that, to avoid delays in dealing with the case, the file would not be sent 
to the registry of the District Court in Stade, his place of residence. 

511.  On 16 May 2003 a division of the regional court dismissed three 
applications by the applicant for the reporting judge to withdraw. 

512.  On 4 June 2003 the applicant again sought leave to consult the case file at 
the registry of the Stade District Court. 
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(d)  Fourth phase: appointment of a new expert 

513.  On 11 June 2003, after learning that the applicant had instituted 
disciplinary proceedings against Professor X, the court appointed Professor W. to 
replace him as expert. On 25 June 2003 the applicant left a message for the 
president of the division on his answering machine, expressing his concerns about 
the choice of expert. The applicant’s representatives also expressed reservations as 
to Professor W.’s credentials and proposed another expert. The president of the 
division informed the parties that Professor W. had stated that he was prepared to 
draw up the report, and indicated that he was standing by his choice of expert 
despite the applicant’s reservations about him. 

514.  On 16 September 2003 Hamburg-Eppendorf University Hospital informed 
the court that the applicant’s medical examination was scheduled for 23 October 
2003. On 29 September 2003 Professor W. returned the file to the court and asked 
it to relieve him of his duties on the ground that the applicant had stated his 
opposition to the production of the report and had contacted the hospital’s legal 
department to tell them so. On the same day the court sent the file back to 
Professor W., asking him to wait and see whether the applicant kept his 
appointment for the medical examination. On 29 October 2003 Professor W. 
informed the court that he had been able to examine the applicant and asked 
whether a further expert assessment on pain therapy could be produced by a 
Professor Y. On 21 November 2003 the court ordered a further examination of the 
applicant by Professor Y. 

515.  On 9 December 2003 Professor W.’s report was received at the court. The 
president of the division informed the expert that further explanations were 
necessary. On 26 February 2004 the hospital informed the court that a Dr M., from 
its psychiatric department, was prepared to examine the applicant. On 26 March 
2004 Professor W. informed the court that he would be submitting his final 
conclusions in collaboration with Dr M. The applicant’s representatives proposed 
another expert who, in their opinion, was better qualified to examine their client. 
On 24 May 2004 the court eventually appointed a Dr W. as expert. Dr W. replied 
that the case was a difficult and complex one requiring approximately 40 hours’ 
work and that he would not be able to submit the report until October 2004. On 14 
June 2004 the court decided to ask the parties to pay advances on the fees for the 
production of the expert report, but the applicant refused to do so. His 
representatives objected to the decision of 14 June 2004 but paid the advances as 
requested. On 28 June 2004 the court dismissed the objection. 

516.  On 19 July 2004 the court, in reply to a request by the applicant, decided 
not to supplement its decision of 16 September 2002 on the production of the 
expert report. 

517.  On 10 January 2005 Dr W.’s report was received at the court. It was 
forwarded to the parties on 21 February 2005. On 8 March 2005 the applicant’s 
representatives requested an examination of their client by a different expert. 

518.  On 5 April 2005 the court’s registry asked to be sent the file. 
519.  On 14 April 2005 the applicant submitted an expert report he had himself 

commissioned from a Dr K. 
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(e)  Fifth phase: the Regional Court’s judgment 

520.  On 6 October 2005 the court held a hearing at which Professor W. gave 
evidence and Dr W. and Dr K. were present. 

521.  In a judgment of 31 October 2005 the court awarded the applicant a total 
of EUR 20,451.68 for non-pecuniary damage. Taking into account the payments 
already made after the accident, the defendant was required to pay the outstanding 
sum of EUR 12,015.36 under this head and EUR 417.93 for loss of earnings. The 
court dismissed the remainder of the applicant’s claim and ordered him to pay 97% 
of his costs. 

Relying on the expert reports ordered in the course of the proceedings, on the 
judgments of the Social Court of Appeal and on various other expert reports and 
medical opinions produced in separate proceedings, the court outlined the injuries 
sustained by the applicant in the accident and examined whether any other forms of 
damage, such as chronic pain and mental disorders, were attributable to the 
accident as he claimed them to be. It concluded that there was not a sufficiently 
established link between the accident and most of the damage alleged. In assessing 
non-pecuniary damage, the court had regard to the circumstances of the accident, 
the subsequent conduct of the parties and the relevant case-law of the Celle Court 
of Appeal. It pointed out that the length of the proceedings could be taken into 
account only in small measure because the defendant could not be held responsible 
for the fact that the applicant had not brought his claim until seven years after the 
accident, making it more difficult to adduce evidence, that he had refused to allow 
the file from the proceedings in the Social Court of Appeal to be used in evidence 
and that he had objected on several occasions to the choice of experts appointed. 

522.  The applicant subsequently applied to the Celle Court of Appeal for legal 
aid in order to appeal against the judgment. 

C.  Proceedings concerning the length of the proceedings 

1.  Proceedings in the Federal Constitutional Court 

(a)  The first set of proceedings 

523.  On 14 March 2001 the applicant lodged a constitutional complaint with 
the Federal Constitutional Court, stating: 

“The proceedings at first instance before the Hanover Regional Court in case 
no. 20 O 186/89 have lasted since 1989 and have irreparably destroyed my 
existence. 

I am lodging a constitutional complaint on account of an infringement of 
Article 2 § 1 and Article 20 § 2 of the Basic Law because the excessive length 
of the proceedings is no longer compatible with the rule of law and I request 
the court to find a breach of the law and of Article 839 of the Civil Code in 
that Article 139 of the Code of Civil Procedure has not been complied with. 

Evidence: Hanover Regional Court, no. 20 O 186/89. Information: 
no. 1 BvR 352/2000. 

Please inform me if you need any other documents.” 
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On 23 March 2001 the Federal Constitutional Court requested information on 
the state of the proceedings from the Regional Court, which informed it on 22 May 
2001 that it had scheduled a hearing for 9 July 2001. On 22 June 2001 it sent the 
applicant the Regional Court’s reply. 

524.  On 5 and 11 August 2001 the applicant filed additional observations. 
525.  On 16 August 2001 the Federal Constitutional Court, sitting as a panel of 

three judges, decided not to examine the applicant’s complaint (no. 1 BvR 
1212/01). The decision, in which no reasons were given, stated: 

“The complaint is not accepted for adjudication. No appeal lies against this 
decision.” 

(b)  The second set of proceedings 

526.  On 26 May 2002 the applicant again complained to the Federal 
Constitutional Court about the length of the proceedings. His complaint, which 
referred to his previous one, was worded as follows: 

“I, the undersigned, Mr Sürmeli, residing at ..., hereby lodge a constitutional 
complaint on account of a breach of the rule of law (Rechtsstaatsprinzip) by 
the Hanover Regional Court (no. 20 O 186/89), because the proceedings in 
that court continue to be delayed.” 

527.  On 27 June 2002 the Federal Constitutional Court, sitting as a panel of 
three judges, decided not to examine this new complaint (no. 1 BvR 1068/02. In its 
decision it stated: 

“Since the requirements of section 93a(2) of the Federal Constitutional 
Court Act have not been satisfied, the constitutional complaint cannot be 
accepted for adjudication. It does not raise any issue of fundamental 
significance (grundsätzliche Bedeutung). Nor is there any need to examine the 
complaint for the purpose of safeguarding the constitutional rights which the 
complainant alleges to have been infringed, since it does not have sufficient 
prospects of success. The complaint lacks substance in that it cannot be 
ascertained from the complainant’s observations whether the length of the 
proceedings [in the Hanover Regional Court] has exceeded a reasonable time. 

In accordance with the third sentence of section 93d(1) of the Federal 
Constitutional Court Act, no further reasons for this decision are 
necessary. No appeal lies against the decision.” 

528.  On 27 July 2005 the registry of the Federal Constitutional Court informed 
the applicant that it was not possible to reopen the proceedings. 

2.  Action for damages against the State 

529.  On 23 May 2002 the applicant applied to the Hanover Regional Court for 
legal aid in order to bring an action for damages against the State on account of the 
excessive length of the proceedings in issue. 

530.  On 14 May 2003 the Regional Court refused his application on the ground 
that the delays in the proceedings had not been attributable to the justice system but 
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were due to the courts’ excessive workload. It added that the applicant had not 
provided sufficient details of the damage allegedly sustained. 

531.  On 21 July 2003 the Celle Court of Appeal upheld that decision, basing its 
conclusion, in particular, on the Government’s observations in the present case 
before the Third Section of the Court, which the applicant had produced in the 
proceedings before it. 

II.  RELEVANT DOMESTIC LAW AND PRACTICE 

A.  Federal Constitutional Court Act 

532.  The relevant provisions of the Federal Constitutional Court Act 
(Bundesverfassungsgerichtsgesetz) of 12 December 1985, in its version of 11 
August 1993, read as follows: 

Section 90 

“1. Any person who claims that one of his basic rights or one of his rights 
under Article 20 § 4 and Articles 33, 38, 101, 103 and 104 of the Basic Law 
has been violated by public authority may lodge a complaint of 
unconstitutionality with the Federal Constitutional Court. 

2.  If legal action against the violation is admissible [zulässig], the complaint 
of unconstitutionality may not be lodged until all remedies have been 
exhausted. However, the Federal Constitutional Court may decide 
immediately on a complaint of unconstitutionality lodged before all remedies 
have been exhausted if it is of general relevance or if recourse to other courts 
first would entail a serious and unavoidable disadvantage for the complainant 
...” 

Section 93a 

“1.  A complaint of unconstitutionality shall require acceptance prior to a 
decision. 

2.  It is to be accepted 

(a)  if it raises a constitutional issue of general interest; or 

(b)  if this is advisable for securing the rights mentioned in section 90(1); 
or also in the event that the denial of a decision on the matter would entail a 
particularly serious disadvantage (besonders schwerer Nachteil) for the 
complainant.” 

The third sentence of section 93d(1) provides that no reasons need be given for 
a decision by a panel of three judges not to accept a constitutional complaint for 
adjudication. 

Section 95 

“1.  If the complaint of unconstitutionality is upheld, the decision shall state 
which provision of the Basic Law has been infringed and by which act or 
omission. The Federal Constitutional Court may at the same time declare that 
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any repetition of the act or omission complained of will infringe the Basic 
Law. 

2.  If a complaint of unconstitutionality against a decision is upheld, the 
Federal Constitutional Court shall quash the decision [and] in the cases 
contemplated in the first sentence of section 90(2) above it shall refer the 
matter back to a competent court ...” 

B.  Provisions on the State’s liability 

533.  Article 34 of the Basic Law (Grundgesetz) provides: 

“Where a person, in the exercise of a public office entrusted to him, 
breaches an official duty (Amtspflicht) towards a third party, liability shall in 
principle rest with the State or the public authority in whose service the person 
is engaged. An action by the State for indemnity shall remain possible in the 
event of intentional wrongdoing or gross negligence. The possibility of 
bringing an action for damages or indemnity in the ordinary civil courts shall 
remain open.” 

534.  Article 839 of the Civil Code (Bürgerliches Gesetzbuch) provides: 

“1.  A public servant who wilfully or negligently commits a breach of his 
official duties towards a third party shall afford redress for any damage arising 
in consequence. If the public servant merely acted negligently, he may be held 
liable only if the injured party is unable to obtain redress by other means. 

2.  A public servant who commits a breach of his official duties when 
adjudicating on an action may not be held liable for any damage sustained 
unless the breach of duty constitutes a criminal offence. This provision shall 
not apply where the breach of official duties consists in a refusal to discharge a 
function or a delay in performing it contrary to professional duty. 

3.  The obligation to afford redress shall not arise where the injured party 
has wilfully or negligently omitted to avoid the damage by means of a legal 
remedy.” 

By Article 253 of the Civil Code, in the version in force until 31 July 2002, 
compensation for non-pecuniary damage could be awarded only if it was provided 
for by law. In this connection, Article 847 § 1, which was in force until 31 July 
2002, provided for compensation only in the event of physical injury or deprivation 
of liberty. The new Article 253 § 2 of the Civil Code, as in force since 1 August 
2002, has not introduced any amendments relevant to the matters in issue in the 
instant case. 
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C.  Case-law of the domestic courts concerning the length of civil 
proceedings 

1.  Constitutional complaint as a remedy for expediting proceedings 

(a)  General principles 

535.  According to the settled case-law of the Federal Constitutional Court, 
Article 2 § 1 of the Basic Law, in conjunction with the principle of the rule of law 
as enshrined in Article 20 § 3 of the Basic Law, guarantees effective protection by 
the law. The rule of law dictates that, in the interests of legal certainty, legal 
disputes must be settled within a reasonable time (angemessene Zeit). In view of 
the variety of types of proceedings, there are no absolute criteria for determining 
the point at which the length of proceedings becomes excessive. Regard must be 
had to all the circumstances of the case, what is at stake for the parties, the 
complexity of the case and the conduct of the parties and any other persons 
(experts or others) acting independently of the court. The longer the proceedings as 
a whole or at one particular level of jurisdiction, the more pressing the obligation 
on the court to take steps to expedite or conclude them (see, among other 
authorities, the decisions of 20 April 1982, no. 2 BvL 26/81, published in the 
Reports of Judgments and Decisions of the Federal Constitutional Court, volume 
60, p. 253 (at p. 269), and of 2 March 1993, no. 1 BvR 249/92, Reports, volume 
88, p. 118 (at p. 124)). 

(b)  Consequences of a finding that the length of proceedings is 
unreasonable 

(i)  Finding of an infringement 

536.  Where the Federal Constitutional Court considers that the length of 
pending proceedings has been excessive, it holds that there has been an 
infringement of the Basic Law and requests the court dealing with the case to 
expedite or conclude the proceedings. 

For example, in its decision of 20 July 2000 (no. 1 BvR 352/00 – see Grässer v. 
Germany (dec.), no. 66491/00, 16 September 2004), concerning the length of 
proceedings that had lasted 26 years, it held: 

“... In view of the exceptional fact that the proceedings had already lasted 15 
years by the time the case reached the Court of Appeal, that court should not 
simply have treated it as an ordinary complex case. On the contrary, it should 
have ... used all available means to expedite the proceedings. If necessary, it 
should also have sought ways of lightening its own workload. 

It is not for the Federal Constitutional Court to order the courts to take 
specific measures to expedite proceedings, that being a matter for assessment 
by the court dealing with the case. The decision [as to the measures required] 
cannot be taken in the abstract but must have regard to the specific 
circumstances of the case and to the reasons for the length of the proceedings. 
The fact that the Court of Appeal was dependent on the collaboration of an 
expert in the instant case was not an obstacle to expediting the proceedings. 
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By way of example, when selecting the expert the Court of Appeal should 
have taken account of the particular need to speed up its examination of the 
case and, to the extent that it had a choice between several similarly qualified 
experts, should have attached decisive weight to the time that appeared 
necessary to draw up the expert report. The court must keep track of the 
production of the report by setting deadlines. If there are any matters requiring 
the involvement of several experts, organisational arrangements calculated to 
allow the experts to work simultaneously, such as making a copy of the file, 
should be made wherever possible. 

... The legal analysis of the case and the assessment of the evidence relevant 
for establishing the facts are tasks entrusted to the judges. A review of their 
findings is only possible in the context of an appeal. In the absence of any 
specific evidence it is not necessary to assess whether the Federal 
Constitutional Court may intervene at an earlier stage of the proceedings in 
exceptional cases, for example where the court’s manner of proceeding is 
arbitrary in that it is not based on any objective reasons. ... 

Seeing that the Court of Appeal has not yet given judgment, the Federal 
Constitutional Court must confine itself (muss sich beschränken) to a finding 
of unconstitutionality pursuant to section 95(1) of the Federal Constitutional 
Court Act. The Court of Appeal is now required, in the light of the above 
findings, to take effective steps to ensure that the proceedings can be 
expedited and concluded as quickly as possible. ...” 

Similar reasoning was adopted in decisions of 17 November 1999 (no. 1 BvR 
1708/99), concerning civil proceedings that had lasted fifteen years, and 6 May 
1997 (no. 1 BvR 711/96), concerning a case that had been pending before a family 
court for six and a half years. 

In its decision of 6 December 2004 (no. 1 BvR 1977/04), concerning civil 
proceedings pending in the Frankfurt am Main Regional Court since 1989, the 
Federal Constitutional Court reached the following conclusions: 

“In view of the exceptional amount of time the proceedings have already 
taken, the Regional Court can no longer simply treat this as an ordinary 
complex case. The longer the proceedings, the more pressing the obligation on 
the court to seek to expedite and conclude them. In such circumstances, the 
court is obliged to take all steps available to it to speed up the proceedings. 
Where necessary, the reporting judge must ask to be relieved of other duties 
within the court ... 

In accordance with section 95(1) of the Federal Constitutional Court Act, the 
Federal Constitutional Court is confined to making a finding of 
unconstitutionality [of the length of the proceedings]. The Regional Court is 
now required, in the light of the above findings, to take effective steps to 
ensure that the proceedings can be concluded promptly.” 

(ii)  Decisions in which constitutional complaints have been dismissed 

537.  In certain decisions the Federal Constitutional Court, while declining to 
examine a constitutional complaint lodged with it, has given particular indications 
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to the court complained of. For example, in a decision of 18 January 2000 (no. 1 
BvR 2115/98, unreported) it requested the regional court concerned to expedite the 
proceedings, which had been pending for almost nine years, and to give a final 
decision promptly (see Herbolzheimer v. Germany, no. 57249/00, § 38, 31 July 
2003). Similar reasoning was adopted in a decision of 26 April 1999 (no. 1 BvR 
467/99) concerning the length of civil proceedings lasting seven years at one level 
of jurisdiction, and in a decision of 27 July 2004 (no. 1 BvR 1196/04) concerning 
civil proceedings that had been pending for three years, in which the Federal 
Constitutional Court stated that it was assuming that the hearing scheduled for the 
end of 2004 would be held on the appointed date. 

In a decision of 15 December 2003 (no. 1 BvR 1345/03), concerning 
proceedings which had been pending in the Administrative Court for two years but 
in which the complainant had reason to believe that his case would not be dealt 
with until late 2005, the Federal Constitutional Court observed that, according to 
what was at stake for the parties, a case could call for priority treatment and an 
exemption from the rule on examining applications in the order in which they were 
lodged. 

(iii)  Remittal of a case to the appropriate court 

538.  In a number of cases the Federal Constitutional Court, after finding the 
length of proceedings to be unconstitutional, has set aside the appellate court’s 
refusal to grant the complainant’s request to expedite the proceedings and has 
remitted the case to the same court. 

For example, in a decision of 11 December 2000 (no. 1 BvR 661/00) it set aside 
a judgment in which a court of appeal had dismissed a special complaint alleging 
inaction on the part of a family court, and remitted the case to the court of appeal 
on the ground that there had been a violation of the right to a decision within a 
reasonable time and that it was not inconceivable that the court of appeal might 
have reached a different conclusion if it had taken account of the length of the 
proceedings. The same reasons were given in a decision of 25 November 2003 
(no. 1 BvR 834/03). Similar findings were reached in decisions of 14 October 2003 
(no. 1 BvR 901/03), concerning a period of five and a half years for an application 
for legal aid, and 28 August 2000 (no. 1 BvR 2328/96), concerning administrative 
proceedings that had been pending for ten years. 

In case no. 1 BvR 383/00 (decision of 26 March 2001), concerning a 
constitutional complaint about the length of proceedings that had ended, the 
Labour Court of Appeal had taken eighteen months to draft its judgment and the 
Federal Labour Court had considered that, notwithstanding the fact that, by law, 
judgments were to be drafted within a period of five months from the date on 
which they were delivered in public, there were no grounds for allowing the appeal 
on points of law in the case before it. The Federal Constitutional Court, holding 
that there had been an infringement of the Basic Law, considered that such cases 
could be referred to it as soon as the five-month period had elapsed and remitted 
the case to a different division of the Labour Court of Appeal. Similar reasoning 
was adopted in a decision of 27 April 2005 (no. 1 BvR 2674/04). 
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(iv)  Other consequences 

539.  In some cases complainants have declared their constitutional complaint 
to have lost its purpose where, after the complaint has been lodged, the court in 
question has taken action by scheduling a hearing or giving a decision. In such 
cases the Federal Constitutional Court has merely had to rule on costs. 

In case no. 2 BvR 2189/99 (decision of 26 May 2000) the tax court before 
which proceedings had been pending for eight years held a hearing after the 
applicant had complained to the Federal Constitutional Court of their excessive 
length. He consequently withdrew his complaint and was refunded the legal costs 
incurred in lodging it in so far as it related to the length of the proceedings. 
However, in so far as he had challenged statutory provisions, he was required to 
await the outcome of the proceedings in the tax court. Similar reasoning was 
adopted in case no. 1 BvR 165/01 (decision of 4 July 2001), concerning 
proceedings in the social courts. 

2.  Special complaint in respect of inaction as a remedy for expediting 
proceedings 

(a)  Case-law of the Federal Constitutional Court 

540.  In a decision of 30 April 2003 (no. 1 PBvU 1/02), adopted by a majority 
of ten votes to six, the Federal Constitutional Court, sitting as a full court, called 
upon the legislature to create a remedy in respect of infringements of the right to be 
heard by a court. The final part of the decision contains the following passage: 

“To redress certain deficiencies in the system of judicial protection, the 
courts have allowed the creation of special remedies partly outside the scope 
of written law. These remedies do not satisfy the requirements of 
constitutional law regarding the transparency of legal remedies 
(Rechtsmittelklarheit). Remedies must be provided for in the written legal 
order and the conditions for their use must be visible to citizens.” 

In the Federal Constitutional Court’s view, the principle of the transparency of 
legal remedies resulted from the principle of legal certainty (Rechtssicherheit), 
which was an integral part of the rule of law. Citizens had to be in a position to 
assess whether a remedy could be used and, if so, under what conditions. 

“The current system of special remedies in respect of violations of the right 
to be heard by a court does not comply with this principle of transparency. 
Doubts thus exist as to whether a special remedy has to be used first or 
whether a complaint should be lodged immediately with the Federal 
Constitutional Court. To avoid forfeiting their rights of appeal, litigants often 
avail themselves of both remedies at the same time. Such constraints provide a 
clear illustration of the shortcomings of special remedies in terms of the rule 
of law. At the same time they create an unnecessary burden for citizens and 
the courts. 

The shortcomings referred to above preclude the Federal Constitutional 
Court from making the admissibility of a constitutional complaint contingent 
on the use of such special remedies. They are not among the remedies that 
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must be used for the purposes of the first sentence of section 90(2) of the 
Federal Constitutional Court Act. In so far as such an approach has hitherto 
been adopted by the Federal Constitutional Court, it can no longer be pursued. 
...” 

In a decision of 19 January 2004 (no. 2 BvR 1904/03) the Federal 
Constitutional Court nevertheless declined to examine a constitutional complaint 
by a prisoner concerning the length of proceedings before a court responsible for 
the execution of sentences, holding that the complainant should first have lodged a 
complaint alleging inaction. After observing that some courts accepted such a 
remedy only where the lack of activity could be deemed to amount to a final 
rejection of the initial application, the Federal Constitutional Court pointed out that 
other courts applied less stringent criteria. It concluded: 

“This remedy was not bound to fail in advance. The complainant could have 
been expected to attempt it. He should first have sought judicial protection 
from the appropriate courts, even if the admissibility of a remedy was the 
subject of dispute in the case-law and among legal writers and there was 
consequently some doubt as to whether the court in question would accept it 
or not.” 

In case no. 2 BvR 1610/03 (decision of 29 March 2005) the division of the 
Hamburg Regional Court responsible for supervising the execution of sentences 
had remained inactive despite several requests to expedite the proceedings and 
despite a decision in which the Hamburg Court of Appeal had held that their length 
was unlawful. The Federal Constitutional Court declared the constitutional 
complaint admissible in so far as it concerned the court’s inaction but dismissed it 
in so far as it concerned the impossibility for the Court of Appeal to give a ruling 
in place of the Regional Court in order to put an end to the lack of activity. The 
Regional Court’s persistent inaction did not show that the legislative framework 
failed to satisfy the requirements of Article 19 § 4 of the Basic Law. Besides the 
possibility of a finding by the appellate court that such inaction was unlawful, there 
were other remedies for restoring the proper administration of justice, namely an 
appeal to a higher authority and an action for damages against the State. 

(b)  Case-law of the civil courts 

541.  The special remedy of a complaint alleging inaction (ausserordentliche 
Untätigkeitsbeschwerde) has been recognised according to varying criteria by a 
number of courts of appeal. While some have accepted it where there have been 
significant delays, others have limited its application to cases in which the court’s 
inactivity cannot be objectively justified and amounts to a denial of justice. 
Decisions falling into the latter category include those delivered by the Celle Court 
of Appeal on 17 March 1975 (no. 7 W 22/75, in which the remedy was found to be 
admissible only if the court’s decision amounted to a denial of justice) and 
5 March 1985 (no. 2 W 16/85, in which the remedy was found to be admissible in 
respect of an unjustified delay by the lower court in dealing with an application for 
legal aid). The Federal Court of Justice, for its part, has to date left open the 
question whether, in exceptional cases and with due regard to constitutional law, a 
special complaint may be allowed in respect of arbitrary inaction that could be 
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construed as a denial of justice on the part of a lower court (see the decisions of 21 
November 1994 (no. AnwZ (B) 41/94) and 13 January 2003 (no. VI ZB 74/02)). 

542.  The Government have cited several decisions in which a court of appeal 
has allowed a special complaint alleging inaction and has called on the lower court 
to continue its examination of the case (decisions of the Cologne Court of Appeal 
(23 June 1981, no. 4 WF 93/81), the Hamburg Court of Appeal (3 May 1989, no. 2 
UF 24/89), the Saarbrücken Court of Appeal (18 April 1997, no. 8 W 279/96) and 
the Bamberg Court of Appeal (20 February 2003, no. 7 WF 35/03)) or have 
referred the case back to it (the Zweibrücken Court of Appeal’s decision of 15 
November 2004 (no. 4 W 155/04)). More recent decisions have clarified the 
consequences of a complaint alleging inaction. For example, in two decisions of 
24 July 2003 (nos. 16 WF 50/03 et 51/03) the Karlsruhe Court of Appeal allowed 
such a remedy not only where there had been unjustifiable inactivity amounting to 
a denial of justice, but also where the delay complained of was likely to be 
prejudicial to a parent claiming parental responsibility, or to the child’s well-being. 
It observed that it could not take the place of the family court, even if this was the 
most efficient manner of proceeding. Nor could it impose a procedural timetable 
on the lower court, since unforeseen circumstances might arise. The action it could 
take was limited to calling on the court to expedite the proceedings as much as 
possible. However, to give more substance to its order, it set the court deadlines for 
dealing with an objection to an expert, for giving the expert six weeks in which to 
produce his report or, otherwise, appointing a new one, for interviewing the parents 
and child and for arranging a hearing. The Naumburg Court of Appeal delivered a 
similar decision on the same subject on 20 December 2004 (no. 14 WF 234/04). In 
other cases courts of appeal have given decisions in place of the lower courts on 
account of the delays observed and in so far as the case was ready for decision 
(decisions of the Zweibrücken Court of Appeal (10 September 2002, no. 4 W 
65/02), the Naumburg Court of Appeal (19 July 2004, no. 14 WF 38/04) and the 
Cologne Labour Court of Appeal (9 June 2004, no. 3 Ta 185/04)). 

3.  Action for damages as a remedy 

(a)  Case-law of the Federal Constitutional Court 

543.  The Government have not produced any decisions of the Federal 
Constitutional Court on this subject. 

In a decision of 26 February 1999 (no. 1 BvR 2142/97, unreported – see 
Mianowicz v. Germany, no. 42505/98, § 40, 18 October 2001) the Federal 
Constitutional Court refused to examine a constitutional complaint on the 
following grounds, inter alia: 

“... The constitutional complaint is inadmissible in so far as the complainant 
is asking the Federal Constitutional Court to award him damages for the 
excessive length of the proceedings in issue. If a complainant seeks 
compensation for pecuniary or non-pecuniary damage sustained by him as a 
result of an infringement of his fundamental rights, he must first exhaust the 
remedies available in the civil courts. It is for those courts to assess, where 
appropriate, the extent to which the provisions on the State’s liability (Article 
34 of the Basic Law) and those deriving from the European Convention on 
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Human Rights as incorporated in domestic law form a basis for awarding 
compensation for the excessive length of proceedings ...” 

In a decision of 12 March 2004 (no. 1 BvR 1870/01, unreported) the Federal 
Constitutional Court confirmed that position: 

“In so far as the constitutional complaint concerns the Labour Court of 
Appeal’s decision of 18 May 2001 and that court’s alleged inaction, it has 
become inadmissible because the Court of Appeal has in the meantime given 
judgment. 

The complainant is not entitled to seek an ex post facto finding of a violation 
of the Basic Law on account of the excessive length of the proceedings. There 
is no statutory basis in constitutional law for applying to have a court decision 
set aside because of the excessive length of the proceedings, or for seeking 
damages on that account. Setting aside the Labour Court of Appeal’s judgment 
of 3 December 2002 would not remedy the violation of the Basic Law 
resulting from the excessive length of the proceedings but would simply delay 
them further ...” 

(b)  Case-law of the civil courts 

544.  The Government cited a judgment delivered by the Munich I Regional 
Court on 12 January 2005 (no. 9 O 17286/03). The case concerned an action for 
damages in which the claimant alleged that the Bavaria Administrative Court of 
Appeal had remained inactive for a period of four years and seven months. He had 
lodged a special complaint with the Federal Administrative Court alleging inaction 
on that account. Shortly afterwards, the Administrative Court of Appeal made an 
interlocutory order in the proceedings, with the result that the complainant 
informed the Federal Administrative Court that his complaint alleging inaction had 
lost its purpose and that his claim now related solely to the reimbursement of his 
legal fees. The president of a division of the Federal Administrative Court replied 
that as no official proceedings had been instituted before it – the complaint alleging 
inaction being a special remedy – it was unnecessary to rule on the question of 
costs. The Regional Court granted the claimant approximately EUR 1,400 in 
damages for the legal fees incurred within the limits of the applicable rates. The 
court further noted that the claimant had satisfied the conditions in Article 839 § 3 
of the Civil Code by having appealed to a higher authority before bringing his 
action before it. 

The Karlsruhe Regional Court, however, awarded compensation in a decision 
of 9 November 2001 (no. 3 O 192/01) for damage sustained as a result of the 
length of proceedings in the Saarland Court of Appeal after the Federal 
Constitutional Court had found their length to be unlawful (decision of 20 July 
2000, no. 1 BvR 352/00 – see paragraph 66 above). It pointed out that State 
liability was not precluded by the “judicial privilege” enshrined in the first 
sentence of Article 839 § 2 of the Civil Code, since that rule did not apply in the 
event of inaction on the court’s part. The decision has not become final (see the 
Court’s decision in Grässer, cited above). 
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THE LAW 

I.  THE GOVERNMENT’S PRELIMINARY OBJECTION 

545.  The Government objected that domestic remedies had not been exhausted 
in respect of the complaint under Article 6 § 1 of the Convention. Firstly, the 
applicant had not yet applied to the Federal Constitutional Court at the time of his 
application to the Court; secondly, he had not made a valid application to the 
Federal Constitutional Court. His constitutional complaints had been inadmissible 
as they had not contained sufficient grounds. Neither his initial observations of 14 
March 2001, amounting to eight lines, nor his additional observations of 5 and 11 
August 2001 had allowed the Federal Constitutional Court to assess whether the 
length of the proceedings in the Regional Court had been excessive. The same was 
true of his second constitutional complaint. 

546.  The applicant asserted that his complaints had contained sufficient 
grounds. The conditions applied by the Federal Constitutional Court with regard to 
the statement of grounds were excessively formal and impossible to satisfy without 
legal assistance. However, the applicant had not had sufficient financial resources 
to instruct a lawyer. The Federal Constitutional Court had, moreover, contacted the 
Regional Court for information on the state of the proceedings and had therefore 
been perfectly aware of the subject matter of the constitutional complaint. 

547.  The Court notes that there are two limbs to the Government’s objection of 
failure to exhaust domestic remedies. However, it is unnecessary to rule on either 
of them if it is found that, as the applicant maintained, a constitutional complaint to 
the Federal Constitutional Court was in any event bound to fail as it is not a 
remedy capable of affording redress for his complaint under Article 6 § 1 of the 
Convention. 

548.  The Court observes that in its admissibility decision in the present case the 
Chamber joined to the merits the objection that domestic remedies had not been 
exhausted, on the ground that the question was closely linked to that of the 
existence of an effective remedy within the meaning of Article 13 of the 
Convention. It will therefore examine the Government’s objection under that 
Article, having regard to the close affinity between Article 35 § 1 and Article 13 of 
the Convention (see Kudła v. Poland [GC], no. 30210/96, § 152, ECHR 2000-XI). 

II.  ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION 

549.  The applicant complained of the lack of any remedies in the German legal 
system enabling him to complain of the length of the proceedings in the Hanover 
Regional Court. He alleged a violation of Article 13 of the Convention, which 
provides: 

“Everyone whose rights and freedoms as set forth in [the] Convention are 
violated shall have an effective remedy before a national authority 
notwithstanding that the violation has been committed by persons acting in an 
official capacity.” 
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A.  The parties’ submissions 

1.  The Government 

550.  The Government asserted that the applicant had had four remedies 
available in respect of the length of the proceedings in the Regional Court: a 
constitutional complaint, an appeal to a higher authority, a special complaint 
alleging inaction and an action for damages. 

(a)  Constitutional complaint 

551.  The Government observed that the Court had held that a constitutional 
complaint to the Federal Constitutional Court was a remedy that had to be used for 
the purposes of Article 35 § 1 of the Convention where a complaint concerned a 
court’s inaction or the length of civil proceedings (they cited Thieme v. Germany 
(dec.), no. 38365/97, 15 November 2001, and Teuschler v. Germany (dec.), 
no. 7636/99, 4 October 2001). 

552.  They pointed out that according to the settled case-law of the Federal 
Constitutional Court, Article 2 § 1 of the Basic Law taken together with Article 20 
§ 3 guaranteed the right to have legal disputes settled within a reasonable time. In 
view of the variety of types of proceedings, there were no absolute criteria for 
determining the point at which the length of proceedings became excessive. 
Consideration had to be given to all the circumstances of the case, what was at 
stake for the parties, the complexity of the case and the conduct of the parties and 
of any other person, such as an expert, who acted independently of the court. The 
longer the proceedings as a whole or at one particular level of jurisdiction, the 
more pressing the obligation on the court to take steps to expedite or conclude 
them. 

553.  As to the means by which the Federal Constitutional Court was able to 
influence the length of pending proceedings, the Government admitted that that 
court generally confined itself, in accordance with section 95(1) of the Federal 
Constitutional Court Act, to holding that there had been an infringement of the 
Basic Law. However, it not only requested the court dealing with the case to 
expedite or conclude the proceedings (here they cited the decision of 17 November 
1999 referred to in paragraph 66 above) but also gave indications as to how the 
proceedings could be expedited, as was evidenced by its decision of 20 July 2000 
(ibid.). By virtue of section 31(1) of the Federal Constitutional Court Act, its 
decisions were binding on all domestic courts and authorities and did not concern 
only the courts that had dealt with the proceedings to which the constitutional 
complaint related and the parties to them. The Federal Constitutional Court could 
also proceed in this manner even where it declared the constitutional complaint 
inadmissible (they cited the decision of 27 July 2004 referred to in paragraph 67 
above). 

554.  Furthermore, the mere fact that notice of a constitutional complaint 
satisfying the admissibility criteria was given to the Federal Government or the 
government of the Land in which the court in question was situated had the effect 
of speeding up the proceedings. Similarly, there were cases in which complainants 
had declared that their constitutional complaint had lost its purpose as a result of a 
procedural step taken in the meantime by the court concerned, the costs of bringing 
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the complaint being borne by the State (they cited the decision of 26 May 2000 
referred to in paragraph 69 above). Furthermore, the fact that the Federal 
Constitutional Court’s decisions were often published and discussed in the legal 
press exerted additional pressure on the courts concerned. 

555.  Lastly, contrary to what the applicant maintained, the Federal 
Constitutional Court had urged the legislature to create a statutory remedy only in 
respect of a violation of the right to be heard by a court, without addressing the 
question whether it was also necessary to introduce a remedy in respect of the 
excessive length of proceedings. 

556.  At the hearing the Government requested the Court, in the event of its 
finding that a constitutional complaint was not an effective remedy within the 
meaning of Article 13, to hold that it was nevertheless a remedy that had to be used 
for the purposes of the exhaustion requirement in Article 35 § 1. Otherwise, the 
Court would be leaving the way open for litigants to complain to it directly about 
the length of domestic proceedings without first having to go through the Federal 
Constitutional Court, which performed a filter function in that regard. That neither 
could nor should be the aim of Article 13 and such a finding would lead to an 
increase in the number of cases before the Court. 

(b)  Appeal to a higher authority 

557.  The Government observed that under section 26(2) of the German Judges 
Act (Deutsches Richtergesetz) it was possible to expedite pending proceedings by 
means of an appeal to a higher authority. 

(c)  Special complaint alleging inaction 

558.  The Government submitted that while it was true that a special complaint 
alleging inaction had no statutory basis in German law, it was nevertheless 
recognised by a large number of courts of appeal. It was for the complainant to 
show that a court had been responsible for an unjustifiable delay in the proceedings 
amounting to a denial of justice. In such cases the court of appeal could order the 
resumption of the proceedings. Refusal by the judge in question to comply with the 
order could constitute grounds for a request that he or she withdraw. In some cases 
the court of appeal had taken over the examination of the case itself and had given 
a ruling in place of the lower court responsible for the slow pace of the 
proceedings. The Government conceded that to date the Federal Court of Justice 
had left open the question whether a complaint alleging inaction should be 
recognised and that no decisions had been given on the subject by the Celle Court 
of Appeal, which would have had jurisdiction had the applicant lodged such a 
complaint on account of the length of the proceedings in the Regional Court. 

(d)  Action for damages 

559.  The Government argued that it was possible to obtain damages for the 
excessive length of proceedings by means of an action to establish the State’s 
liability. Where delays amounted to a breach of a judge’s official duties, there 
could be an entitlement to compensation for the damage sustained. This was so 
where the judge wrongfully refused to conduct proceedings or delayed them, 
particularly in the event of a total lack of activity. On account of the principle of 
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judicial independence, the entitlement generally applied only in cases of flagrant 
abuse (krasse Missbrauchsfälle). Compensation could be awarded for non-
pecuniary damage where, for example, a person’s physical well-being or health 
had been harmed. It was for the civil courts to rule on the award of compensation, 
there being no need for a prior finding by the Federal Constitutional Court that the 
length of the proceedings was unconstitutional. The Government cited a recent 
decision delivered by the Munich Regional Court on 12 January 2005 (see 
paragraph 74 above) in which the claimant had been refunded the legal costs 
necessarily incurred in lodging a complaint about the excessive length of 
proceedings before an administrative court of appeal. They further noted that the 
proceedings brought by the applicant in the Hanover Regional Court in 2002 had 
not concerned the State’s liability for the excessive length of the proceedings but 
solely an application for legal aid. 

(e)  Creation of a new remedy 

560.  While asserting that existing remedies satisfied the requirements of 
Article 13 of the Convention, the Government informed the Court of a bill to 
introduce a remedy in the form of a complaint alleging inaction, along the lines of 
the Austrian model. This remedy would make it possible to lodge a complaint 
about the unjustified length of proceedings with the court concerned. If the court 
did not take the necessary steps to expedite the proceedings, the appellate court 
would be able to set it an appropriate deadline for taking such steps. 

561.  At the hearing the Government conceded that the current position in the 
German legal system was not satisfactory. At present, complaints about the 
excessive length of civil proceedings could not be lodged with the appellate courts, 
which were closer to the proceedings both geographically and in terms of their 
subject matter, but had to be raised before the Federal Constitutional Court, whose 
primary task was to rule on important issues of constitutional law. The 
Government insisted, however, that they did not consider that state of affairs to 
constitute a human-rights violation. 

2.  The applicant 

562.  The applicant asserted that none of the remedies advocated by the 
Government would in practice have made it possible to expedite the proceedings in 
the Regional Court. 

563.  With regard to the remedy of a constitutional complaint, the applicant 
submitted that the Federal Constitutional Court did not have the means to ensure 
that pending civil proceedings were effectively expedited. It was limited to 
declaring their length unconstitutional, a finding that, in view of the principle of 
judicial independence, had no effect on the court concerned. The binding nature of 
decisions of the Federal Constitutional Court related only to the application and 
interpretation of the law and not to the manner in which proceedings should be 
conducted. The pressure allegedly exerted by publication of a decision finding a 
breach of the right to a hearing within a reasonable time was insufficient and 
purely a matter of speculation, and could not in any event be seriously taken into 
consideration in examining the effectiveness of a constitutional complaint. Such 
published decisions, moreover, had had no impact on the conduct of the 
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proceedings in the Regional Court in his case. For a remedy to be considered 
effective, it had to be capable of improving the position of the person concerned, 
for example by setting deadlines, as was possible under section 91 of the Austrian 
Courts Act (Gerichtsorganisationsgesetz). Such a system made it easier for 
litigants to prove, where the deadline was not met, that the court had delayed the 
proceedings and to obtain compensation. 

564.  As regards an appeal to a higher authority, the applicant submitted that 
that remedy did not satisfy the criteria of effectiveness for the purposes of Article 
13 of the Convention. 

565.  As regards the remedy of a special complaint alleging inaction, the 
applicant observed that it had no statutory basis in domestic law and had been 
recognised only by certain courts of appeal, the Celle Court of Appeal not being 
among them. It accordingly could not be regarded as effective within the meaning 
of Article 13 of the Convention. Even supposing that such a remedy was capable of 
affording redress for the excessive length of proceedings, it should at the very least 
be available in a consistent manner at national level. However, the Federal Court of 
Justice, the supreme judicial body responsible for ensuring consistency of case-law 
at federal level, had accepted it only in the event of a flagrant denial of justice. The 
applicant inferred from this that such a remedy did not have any prospect of 
succeeding unless there had been a total lack of activity on the part of the court in 
question. In his case, however, the Regional Court had taken a whole succession of 
procedural decisions, which were precisely what had caused the delays. The 
principle of judicial independence likewise generally constituted an obstacle to the 
intervention of a higher court in pending proceedings. Furthermore, the three 
decisions cited by the Government in which courts of appeal had taken over the 
examination of the case because of the excessive length of the proceedings in the 
lower court were recent and two of them had concerned family law, a field in 
which particular diligence and promptness were called for. 

566.  As regards the remedy of an action for damages, the applicant pointed out 
that he had applied to the Hanover Regional Court for legal aid with a view to 
suing the Land of Lower Saxony on account of the delays that had occurred. In 
view of his insufficient financial resources and the requirement for him to be 
represented by counsel, he had not been able to bring an action directly against the 
State but had first had to apply for legal aid. His application had been refused at 
first instance and subsequently by the Celle Court of Appeal on the grounds that 
there had been no unjustified delays in the proceedings and that he had not 
provided sufficient details of the damage he had allegedly sustained. The applicant 
submitted in conclusion that this remedy was ineffective because the courts 
concerned had taken fourteen months to rule on the matter. Furthermore, it would 
at best have resulted in a finding that the State was liable, without expediting the 
proceedings. In any event, the civil courts could not award any compensation for 
non-pecuniary damage but only for pecuniary damage. 
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B.  The Court’s assessment 

1.  General principles 

567.  Under Article 1 of the Convention, which provides that “[t]he High 
Contracting Parties shall secure to everyone within their jurisdiction the rights and 
freedoms defined in Section I of [the] Convention”, the primary responsibility for 
implementing and enforcing the rights and freedoms guaranteed by the Convention 
is laid on the national authorities. The machinery of complaint to the Court is thus 
subsidiary to national systems safeguarding human rights. This subsidiary 
character is articulated in Article 13 and Article 35 § 1 of the Convention (see 
Scordino v. Italy (no. 1) [GC], no. 36813/97, § 140, ECHR 2006-..., and 
Cocchiarella v. Italy [GC], no. 64886/01, § 38, ECHR 2006-...). 

568.  Article 13 of the Convention guarantees the availability at national level 
of a remedy to enforce the substance of the Convention rights and freedoms in 
whatever form they may happen to be secured in the domestic legal order. The 
effect of Article 13 is thus to require the provision of a domestic remedy to deal 
with the substance of an “arguable complaint” under the Convention and to grant 
appropriate relief. The effectiveness of a remedy within the meaning of Article 13 
does not depend on the certainty of a favourable outcome for the applicant. Also, 
even if a single remedy does not by itself entirely satisfy the requirements of 
Article 13, the aggregate of remedies provided for under domestic law may do so. 
It is therefore necessary to determine in each case whether the means available to 
litigants in domestic law are “effective” in the sense either of preventing the 
alleged violation or its continuation, or of providing adequate redress for any 
violation that has already occurred (see Kudła, cited above, §§ 157-58). 

569.  Remedies available to a litigant at domestic level for raising a complaint 
about the length of proceedings are “effective” within the meaning of Article 13 of 
the Convention if they prevent the alleged violation or its continuation, or provide 
adequate redress for any violation that has already occurred. A remedy is therefore 
effective if it can be used either to expedite a decision by the courts dealing with 
the case, or to provide the litigant with adequate redress for delays that have 
already occurred (see Mifsud v. France (dec.) [GC], no. 57220/00, § 17, 
ECHR 2002-VIII). 

570.  However, as the Court has recently emphasised, the best solution in 
absolute terms is indisputably, as in many spheres, prevention. Where the judicial 
system is deficient with regard to the reasonable-time requirement in Article 6 § 1 
of the Convention, a remedy designed to expedite the proceedings in order to 
prevent them from becoming excessively lengthy is the most effective solution. 
Such a remedy offers an undeniable advantage over a remedy affording only 
compensation since it also prevents a finding of successive violations in respect of 
the same set of proceedings and does not merely repair the breach a posteriori, as 
does a compensatory remedy. Some States have understood the situation perfectly 
by choosing to combine two types of remedy, one designed to expedite the 
proceedings and the other to afford compensation (see Scordino, cited above, §§ 
183 and 186, and Cocchiarella, cited above, §§ 74 and 77). 

571.  Where a domestic legal system has made provision for bringing an action 
against the State, the Court has pointed out that such an action must remain an 
effective, sufficient and accessible remedy in respect of the excessive length of 
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judicial proceedings and that its sufficiency may be affected by excessive delays 
and depend on the level of compensation (see Paulino Tomás v. Portugal (dec.), 
no. 58698/00, ECHR 2003-VIII, and Doran v. Ireland, no. 50389/99, § 57, ECHR 
2003-X). 

2.  Application of these principles in the instant case 

572.  The Court considers, without anticipating the examination of whether the 
reasonable-time requirement in Article 6 § 1 of the Convention was complied with, 
that the applicant’s complaint concerning the length of the proceedings in the 
Regional Court is on its face “arguable”, seeing that the proceedings in issue have 
lasted more than sixteen years (see, mutatis mutandis, Öneryıldız v. Turkey [GC], 
no. 48939/99, § 151, ECHR 2004-XI). This complaint has, moreover, been 
declared admissible by the Chamber. 

(a)  Constitutional complaint 

573.  The Court observes that, having regard to the Federal Constitutional 
Court’s case-law acknowledging the existence of a constitutional right to 
expeditious proceedings (see the Commission’s decisions in X v. Germany, no. 
8499/79, 7 October 1980, Decisions and Reports (DR) 21, p. 176, and Reisz v. 
Germany, no. 32013/96, 20 October 1997, DR 91-A, p. 53, which refer to König v. 
Germany, judgment of 28 June 1978, Series A no. 27, pp. 21-22, §§ 61 and 64), the 
Convention institutions have previously taken the view that a constitutional 
complaint to the Federal Constitutional Court was an effective remedy in respect of 
complaints concerning the length of proceedings (see the Commission’s decisions 
in X v. Germany, cited above; W. v. Germany, no. 10785/84, 18 July 1986, DR 48, 
p. 102; and Reisz, cited above; and also the Court’s decisions in Teuschler and 
Thieme, both cited above). 

574.  However, in the light of the continuing accumulation of applications in 
which the only or the principal allegation was that of a failure to ensure a hearing 
within a reasonable time, in breach of Article 6 § 1, the Court adopted a different 
approach in the Kudła case (cited above, §§ 148-49), in which it drew attention to 
the important danger that existed for the rule of law within national legal orders 
when excessive delays in the administration of justice occurred in respect of which 
litigants had no domestic remedy, and observed that it was henceforth necessary, 
notwithstanding a finding of a violation of Article 6 § 1 for failure to comply with 
the reasonable-time requirement, to carry out a separate examination of any such 
complaints under Article 13. 

The Court has subsequently undertaken a closer examination of the 
effectiveness, within the meaning of Article 13 of the Convention, of remedies in a 
number of Contracting States in respect of the length of proceedings (see, among 
other authorities, Belinger v. Slovenia (dec.), no. 42320/98, 2 October 2001; 
Andrášik and Others v. Slovakia (dec.), nos. 57984/00, 60226/00, 60237/00, 
60242/00, 60679/00, 60680/00 and 68563/01, ECHR 2002-IX; Slaviček v. Croatia 
(dec.), no. 20862/02, ECHR 2002-VII; Fernández-Molina González and Others v. 
Spain (dec.), no. 64359/01, ECHR 2002-IX; Doran, cited above; Hartman v. the 
Czech Republic, no. 53341/99, ECHR 2003-VIII; Paulino Tomás, cited above; 
Kormacheva v. Russia, no. 53084/99, 29 January 2004; Bako v. Slovakia (dec.), no. 
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60227/00, 15 March 2005; Charzyński v. Poland (dec.), no. 15212/03, ECHR 
2005-V; and Lukenda v. Slovenia, no. 23032/02, ECHR 2005-X). 

575.  The Court observes that the right to expeditious proceedings is guaranteed 
by the German Basic Law and that a violation of this right may be alleged before 
the Federal Constitutional Court. Where that court finds that proceedings have 
taken an excessive time, it declares their length unconstitutional and requests the 
court concerned to expedite or conclude them. Like the Czech Constitutional Court 
(see Hartman, cited above, §§ 67-68) but unlike other constitutional and supreme 
courts in Europe (see, for example, Andrášik and Others, Slaviček and 
Fernández-Molina González and Others, all cited above, and Kunz v. Switzerland 
(dec.), no. 623/02, 21 June 2005), the German Federal Constitutional Court is not 
empowered to set deadlines for the lower court or to order other measures to speed 
up the proceedings in issue; nor is it able to award compensation. In the 
Government’s submission, a finding of unconstitutionality, on account of its erga 
omnes effect and the publicity enjoyed by the Federal Constitutional Court’s 
decisions, is sufficient to ensure that the proceedings are effectively expedited, 
especially as the Federal Constitutional Court may, where appropriate, give 
detailed indications as to how the proceedings could be expedited, as evidenced by 
its decision of 20 July 2000 (see paragraph 66 above). The Court notes that that 
decision, in which the Federal Constitutional Court did indeed give fairly detailed 
indications of the means whereby the Court of Appeal could speed up the 
proceedings, remains exceptional and cannot therefore be said to be representative. 
Furthermore, as regards the effect in concreto of the Federal Constitutional Court’s 
decisions, the decision in question referred to that court’s settled case-law to the 
effect that it was not its task to order the courts to take specific measures to 
expedite proceedings, that being a matter for assessment by the court dealing with 
the case. In other cases the Federal Constitutional Court has given somewhat vague 
indications, such as its statement that it was assuming that the hearing scheduled by 
the lower court would take place or its observation that some cases called for 
priority treatment on account of what was at stake for the parties (see paragraph 67 
above). In certain cases, in which the constitutional complaint concerned the 
refusal of an appellate court to allow a complaint alleging inaction on account of 
the length of proceedings in the court below, the Federal Constitutional Court has 
set aside the refusal and remitted the case to the appellate court. 

576.  Accordingly, the only means available for the Federal Constitutional 
Court to ensure that pending proceedings are expedited is to declare that their 
length is in breach of the Basic Law and to call upon the court concerned to take 
the steps necessary for their progress or conclusion. In this connection, it is worth 
noting that the Federal Constitutional Court itself acknowledges the limited scope 
of its powers in declaring the length of proceedings to be unconstitutional (see 
paragraph 66 above). While accepting that the proceedings may well be conducted 
more quickly where the court in question complies immediately with the Federal 
Constitutional Court’s order, the Court notes that the Government have not 
provided any indication of the potential or actual impact of the Federal 
Constitutional Court’s decisions on the processing of cases in which there have 
been delays. It observes that in a case against Germany currently pending before it, 
in which such an order had been given by the Federal Constitutional Court, the 
proceedings complained of ended sixteen months later in the court in question and 
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two years and nine months later in the Court of Appeal (see Grässer, cited above). 
In another case dealt with by the Court, in which the Federal Constitutional Court 
had ordered the proceedings to be expedited while not finding their length to be 
unconstitutional, the lower court took a further period of more than ten months to 
complete its examination, and the proceedings as a whole ended two and a half 
years after the Federal Constitutional Court’s order (see Herbolzheimer, cited 
above, §§ 31-38). In that case, concerning proceedings that had lasted nine years 
and eight months, the Court, moreover, found a violation of Article 6 § 1 of the 
Convention, whereas the Federal Constitutional Court had declared the 
constitutional complaint inadmissible, finding that the length of the proceedings 
(almost nine years by that stage) had not yet reached an intolerable level (see 
paragraph 67 above). 

577.  Lastly, as regards the public pressure referred to by the Government, the 
Court is not persuaded that this is a factor likely to expedite proceedings in an 
individual case. 

578.  Having regard to the above considerations, the Court finds that the 
Government have not shown that a constitutional complaint is capable of affording 
redress for the excessive length of pending civil proceedings. Accordingly, even 
assuming that the constitutional complaints lodged by the applicant, who was not 
represented by counsel before the Federal Constitutional Court, did not satisfy the 
admissibility criteria, he was not required to raise before that court his complaint 
about the length of the proceedings in his case. 

(b)  Appeal to a higher authority 

579.  The Court notes that the Government have not advanced any relevant 
reasons to warrant the conclusion that an appeal to a higher authority, as provided 
for in section 26(2) of the German Judges Act, would have been capable of 
expediting the proceedings in the Regional Court. It observes, moreover, that it has 
found on a number of occasions that such appeals are not an effective remedy 
within the meaning of Article 13 in that they do not generally give litigants a 
personal right to compel the State to exercise its supervisory powers (see Kuchař 
and Štis v. the Czech Republic (dec.), no. 37527/97, 23 May 2000; Horvat v. 
Croatia, no. 1585/99, § 47, ECHR 2001-VIII; and Lukenda, cited above, §§ 61-
63). 

(c)  Special complaint alleging inaction 

580.  The Court notes that the special remedy of a complaint alleging inaction 
has no statutory basis in domestic law. Although a considerable number of courts 
of appeal have accepted it in principle, the admissibility criteria for it are variable 
and depend on the circumstances of the particular case. The Federal Court of 
Justice has yet to give a ruling on the admissibility of such a remedy. As regards 
the consequences where such a complaint has been declared admissible, the Court 
notes that the Government have merely stated, citing four cases in support of their 
position, that the appellate court may order the continuation of the proceedings 
before the lower court, without giving any further details about the content of such 
orders or their effect on the proceedings in issue. As regards the fact that certain 
courts of appeal have chosen to give detailed indications of ways of speeding up 
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the proceedings or have themselves given a decision in place of the lower court 
(see paragraph 72 above), the Court observes that only four such courts have 
delivered decisions to that effect, none of them before the application in the present 
case was lodged in November 1999, whereas the effectiveness of a particular 
remedy is normally assessed with reference to the date of the application (see, for 
example, Baumann v. France, no. 33592/96, § 47, 22 May 2001; Nogolica 
v. Croatia (dec.), no. 77784/01, ECHR 2002-VIII; and Marien v. Belgium (dec.), 
no. 46046/99, 24 June 2004). Moreover, the somewhat general nature of the 
findings reached by the full Federal Constitutional Court (see paragraph 70 above) 
tends to suggest, although the decision in question solely concerned the right to be 
heard by a court, that an unwritten remedy with variable admissibility criteria is 
likely to be problematic in terms of constitutional law. 

581.  In their observations the parties agreed that the Celle Court of Appeal, 
which would have had jurisdiction had the applicant brought a complaint alleging 
inaction on account of the length of the proceedings in the Regional Court, has yet 
to give a ruling on the admissibility of such a complaint. Having regard to the 
uncertainty about the admissibility criteria for a special complaint alleging inaction 
and to the practical effect of such a complaint on the proceedings in the instant 
case, the Court considers that no particular relevance should be attached to the fact 
that the Celle Court of Appeal has not ruled out this remedy in principle (see 
paragraph 71 above). It further notes that the Federal Constitutional Court did not 
declare the applicant’s constitutional complaints inadmissible for failure to exhaust 
domestic remedies within the meaning of the first sentence of section 90 (2) of the 
Federal Constitutional Court Act (see paragraph 62 above). 

582.  Accordingly, a special complaint alleging inaction cannot be regarded as 
an effective remedy in the instant case. 

(d)  Action for damages 

583.  Lastly, as regards the remedy of an action for damages, the Court notes 
that the Government have cited only one judgment, delivered recently by the 
Munich Regional Court, which held that the inaction observed in proceedings in 
the administrative courts amounted to a breach of judicial duties. However, a single 
final judicial decision – given, moreover, at first instance – is not sufficient to 
satisfy the Court that there was an effective remedy available in theory and in 
practice (see Rezette v. Luxembourg, no. 73983/01, § 27, 13 July 2004; Marien, 
cited above; and Gama da Costa v. Portugal, no. 12659/87, Commission decision 
of 5 March 1990, DR 65, p. 136). Furthermore, the applicant’s application to the 
civil courts for legal aid in order to bring an action for damages was refused on the 
ground, inter alia, that there had not been any unjustified delays in the 
proceedings. In any event, even if the relevant courts were to conclude that there 
had been a breach of judicial duties on account of delays rendering proceedings 
excessively long, they would not be able to make any award in respect of non-
pecuniary damage, whereas, as the Court has previously observed, in cases 
concerning the length of civil proceedings the applicants above all sustain damage 
under that head (see Hartman, cited above, § 68, and Lukenda, cited above, § 59; 
see also Scordino, cited above, § 204, and Cocchiarella, cited above, § 95). The 
decision of the Munich Regional Court (cited in paragraph 74 above) is a telling 
example of this shortcoming, since the applicant in that case obtained only partial 
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reimbursement of the legal costs he had necessarily incurred in lodging the 
complaint alleging inaction. 

584.  Accordingly, an action for damages was not a remedy capable of 
affording the applicant adequate redress for the length of the proceedings. 

(e)  Conclusion 

585.  In conclusion, none of the four remedies advocated by the Government 
can be considered effective within the meaning of Article 13 of the Convention. As 
regards the effectiveness of these remedies in the aggregate, the Court notes that 
the Government have neither alleged nor shown that a combination of two or more 
of them would satisfy the requirements of Article 13. It is therefore unnecessary to 
rule on this question. 

586.  Accordingly, the applicant did not have an effective remedy within the 
meaning of Article 13 of the Convention which could have expedited the 
proceedings in the Regional Court or provided adequate redress for delays that had 
already occurred. There has therefore been a violation of this Article and the 
Government’s objection of failure to exhaust domestic remedies must be 
dismissed. 

587.  As regards the possible introduction in the German legal system of a new 
remedy in respect of inaction, the Court refers to its findings in relation to Article 
46 of the Convention (see paragraph 138 below). 

II.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION 

588.  The applicant complained of the length of the proceedings in the Hanover 
Regional Court. He relied on Article 6 § 1, the relevant part of which provides: 

“In the determination of his civil rights and obligations ..., everyone is 
entitled to a ... hearing within a reasonable time by [a] ... tribunal ...” 

589.  The Court notes that the proceedings in issue began on 18 September 
1989, when the applicant applied to the Regional Court, and are still pending. They 
have therefore lasted more than sixteen years and seven months to date. 

A.  The parties’ submissions 

1.  The Government 

590. The Government conceded that the length of the proceedings in issue was 
considerable but argued that this was due to the complexity of the case and, above 
all, to the applicant’s conduct. 

591.  The complexity of the case stemmed, in their submission, from the need to 
carry out a number of expert medical assessments. The fact that the applicant had 
fallen a further time on his hand or left arm on 4 January 1993 had made it even 
more difficult to assess the precise after-effects of his accident in 1982. 

592.  The main reason for the delays observed had been the applicant’s conduct. 
He had repeatedly filed lengthy submissions, had twice revised his initial claim, 
had asked on seventeen occasions for additional time to submit his observations, 
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had twice requested a stay of the proceedings with a view to negotiating a friendly 
settlement, had several times objected to the judges and experts involved in his 
case and had requested several expert assessments. The Government asserted that 
although representation by counsel was compulsory, the Regional Court had been 
obliged to take into account the observations submitted by the applicant personally 
because, for example, an application for a judge to withdraw could be lodged 
without the intervention of a lawyer. They pointed out that German civil procedure 
was governed by the principle that the procedural initiative lay with the parties. 
Delays amounting to a total of fifteen months during the first phase of the 
proceedings and four years and ten months during the second were attributable to 
the applicant. Furthermore, he had not instituted proceedings in the Regional Court 
until seven years after the accident, a fact that had complicated the domestic 
courts’ task. In conclusion, the applicant had contributed so much to the length of 
the proceedings that he could not validly complain about it to the Court. 

593.  The Government admitted that the Regional Court could perhaps have 
conducted the proceedings more quickly if it had paid less regard to the applicant’s 
objections to the choice of experts appointed. They emphasised, however, that it 
had been necessary to take great care in selecting the experts in order to ensure that 
they had the necessary medical expertise to obtain conclusive findings as to the 
extent to which the 1982 accident had been the cause of the applicant’s fragile state 
of health. The Government stated that it had taken three years in total to produce 
the expert reports. They added that, having been informed that out-of-court 
negotiations between the parties were in progress, the Regional Court had had 
valid reasons for awaiting their outcome before resuming the proceedings. 

594.  As to what was at stake in the case, the Government observed that it had 
not called for special treatment. Following his accident in 1982, the applicant had 
successfully completed a training course in information technology and had 
worked for several years. It was only as a result of his accidents in 1990, 1991 and 
1993 that he had had to stop working and was now in receipt of an occupational-
disability pension. 

2.  The applicant 

595.  The applicant disputed the Government’s submissions, contending that the 
case had not been particularly complex, especially as the Regional Court had 
already delivered a partial decision in 1991. He gave a detailed breakdown of 
periods of inaction totalling 34 months in the proceedings. In particular, the 
Regional Court had taken a long time to appoint an expert who ultimately had not 
had the necessary expertise in the fields of hand surgery and the causes of pain. 

596.  The applicant pointed out that the Regional Court had remained in charge 
of the conduct of the proceedings and had not been obliged to take into account the 
numerous observations and requests he had submitted personally since, as the court 
had informed him at the start of the proceedings, representation by counsel was 
compulsory before it. The applicant pointed out that the reason why he had 
contacted the Regional Court so frequently was that he had been frustrated at the 
length of the proceedings. He further noted that the Regional Court had given 
judgment a few days prior to the hearing in his case before the Court, a fact that 
showed that it had been quite capable of concluding the proceedings. 
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597.  As to what was at stake in the case, at the hearing before the Court the 
applicant emphasised that the outcome of the proceedings was very important for 
him and his future. In its partial decision of 1991 the Regional Court had held that 
he was entitled to an award for 80% of the damage he had sustained. He had 
therefore been entitled to expect a substantial amount of compensation, serving as 
a financial basis for his future plans. 

B.  The Court’s assessment 

598.  The Court reiterates that the reasonableness of the length of proceedings 
must be assessed in the light of the circumstances of the case and with reference to 
the following criteria: the complexity of the case, the conduct of the applicant and 
of the relevant authorities and what was at stake for the applicant in the dispute 
(see Frydlender v. France [GC], no. 30979/96, § 43, ECHR 2000-VII). 

599.  It further refers to its settled case-law to the effect that even in legal 
systems applying the principle that the procedural initiative lies with the parties 
(Parteimaxime), as the German Code of Civil Procedure does, the parties’ attitude 
does not dispense the courts from ensuring the expeditious trial required by Article 
6 § 1 (see Guincho v. Portugal, judgment of 10 July 1984, Series A no. 81, p. 14, § 
32; Capuano v. Italy, judgment of 25 June 1987, Series A no. 119, p. 11, § 25; 
Unión Alimentaria Sanders S.A. v. Spain, judgment of 7 July 1989, Series A no. 
157, p. 157, § 35; Duclos v. France, judgment of 17 December 1996, Reports of 
Judgments and Decisions 1996-VI, p. 2180, § 55; Pafitis and Others v. Greece, 
judgment of 26 February 1998, Reports 1998-I, p. 458, § 93; H.T. v. Germany, 
no. 38073/97, § 35, 11 October 2001; Berlin v. Luxembourg, no. 44978/98, § 58, 
15 July 2003; and McMullen v. Ireland, no. 42297/98, § 38, 29 July 2004). The 
same applies where the cooperation of an expert is necessary during the 
proceedings (see Scopelliti v. Italy, judgment of 23 November 1993, Series A no. 
278, p. 9, §§ 23 and 25; Martins Moreira v. Portugal, judgment of 26 October 
1988, Series A no. 143, p. 21, § 60; and Herbolzheimer, cited above, §§ 45 and 
48). 

It lastly reiterates that Article 6 § 1 imposes on the Contracting States the duty 
to organise their legal systems in such a way that their courts can meet each of the 
requirements of that provision, including the obligation to hear cases within a 
reasonable time (see Scordino, cited above, § 183; Cocchiarella, cited above, § 74; 
Duclos, cited above, p. 2181, § 55; Muti v. Italy, judgment of 23 March 1994, 
Series A no. 281-C, p. 57, § 15; Caillot v. France, no. 36932/97, § 27, 4 June 1999; 
Herbolzheimer, cited above, § 48; and Doran, cited above, § 47). 

600.  The Court considers that the case was not of a particularly complex 
nature. It can, however, accept that its complexity increased from a procedural 
standpoint when it became necessary, after the applicant had fallen on his arm a 
further time in January 1993, to seek the opinion of several medical experts as to 
whether and to what extent the 1982 accident had caused him physical and mental 
damage. 

601.  With regard to the applicant’s conduct, the Court notes that he repeatedly 
asked for extensions of the time he had been given and on four occasions applied 
for one or more of the Regional Court judges dealing with his case to withdraw. He 
also requested additional expert opinions on several occasions and objected to 
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three experts, going so far as to seek the institution of disciplinary proceedings 
against at least one of them. Furthermore, although he was represented by counsel, 
he frequently contacted the Regional Court personally, either in writing or by 
telephone. In addition, he ultimately withdrew his consent, which he had given 
orally at the hearing of 9 July 2001 in the Regional Court, for the evidence before 
the Social Court of Appeal to be added to the case file. To that extent, therefore, 
the applicant contributed to the delays observed. He cannot, on the other hand, be 
criticised for taking advantage of certain remedies available to him under German 
law, although the national authorities cannot be held responsible for the resulting 
increase in the length of the proceedings. 

602.  With regard to the conduct of the Regional Court, the Court accepts that a 
certain amount of time was necessary for the production of expert reports. It 
considers, however, that, even taking into account the fact that the Regional Court 
had to choose the necessary experts carefully in order to obtain conclusive 
findings, the overall time it took to do so exceeded a reasonable length. 
Furthermore, on several occasions during the proceedings the parties exchanged 
observations without any particular steps being taken by the Regional Court. It 
should also be noted that although representation by counsel was compulsory, the 
applicant was able to submit a large number of requests personally. In the 
Government’s submission, the Regional Court was required to take them into 
consideration because, for example, an application for a judge to withdraw can be 
lodged without the intervention of a lawyer. However, the delays caused by the 
four applications to that effect cannot in themselves account for the length of the 
proceedings. The Court considers that the Government have not adequately shown 
that the Regional Court did not have sufficient means available to prevent the 
applicant from filing so many personal observations, seeing that most of them did 
not concern objections to judges. 

603.  As to what was at stake for the parties in the dispute, the Court observes 
that the proceedings concerned a claim for damages and for a pension in respect of 
the damage resulting from the accident and that they accordingly did not belong to 
a category that by its nature calls for special expedition (such as custody of 
children (see Niederböster v. Germany, no. 39547/98, § 33, ECHR 2003-IV), civil 
status and capacity (see Mikulić v. Croatia, no. 53176/99, § 44, ECHR 2002-I) or 
labour disputes (see Frydlender, cited above, § 45)). It further notes that the 
cyclist’s and Hanover City Council’s insurance companies have paid the applicant 
various amounts in respect of non-pecuniary and pecuniary damage. Nevertheless, 
it cannot ignore the fact that the court action brought by the applicant in September 
1989 has, after more than sixteen and a half years, still not given rise to a final 
judicial decision. 

604.  The Court accordingly concludes that, notwithstanding the applicant’s 
conduct and all the circumstances relied on by the Government, the length of the 
proceedings has exceeded a reasonable time for the purposes of Article 6 § 1 of the 
Convention. There has therefore been a violation of that provision. 
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IV.  ARTICLES 46 AND 41 OF THE CONVENTION 

A.  Article 46 of the Convention 

605.  Article 46 of the Convention provides: 

“1.  The High Contracting Parties undertake to abide by the final judgment 
of the Court in any case to which they are parties. 

2.  The final judgment of the Court shall be transmitted to the Committee of 
Ministers, which shall supervise its execution.” 

606.  The Court’s above findings suggest that the remedies available in the 
German legal system do not afford litigants an effective means of complaining of 
the length of pending civil proceedings and therefore do not comply with the 
Convention. 

607.  The Court reiterates that, in accordance with Article 46 of the Convention, 
a finding of a violation imposes on the respondent State a legal obligation not just 
to pay those concerned the sums awarded by way of just satisfaction under Article 
41, but also to select, subject to supervision by the Committee of Ministers, the 
general and/or, if appropriate, individual measures to be adopted in their domestic 
legal order to put an end to the violation found by the Court and to redress so far as 
possible the effects (see Broniowski v. Poland [GC], no. 31443/96, § 192, ECHR 
2004-V). 

608.  The Court has taken due note of the bill, tabled shortly before the 
parliamentary elections of 18 September 2005, to introduce in German written law 
a new remedy in respect of inaction. According to the Government, this remedy, 
the creation of which was felt to be necessary in the light of the Court’s judgment 
in Kudła, will ease the Federal Constitutional Court’s caseload in that complaints 
about the length of proceedings will in future have to be submitted to the court 
dealing with the case or, if that court refuses to take steps to expedite the 
proceedings, to an appellate court. 

The Court considers in this connection that the Government, in opting for a 
preventive remedy, have taken the approach most in keeping with the spirit of the 
protection system set up by the Convention since the new remedy will deal with 
the root cause of the length-of-proceedings problem and appears more likely to 
offer litigants adequate protection than compensatory remedies, which merely 
allow action to be taken a posteriori (see Scordino, cited above, § 183, and 
Cocchiarella, cited above, § 74). 

609.  The Court welcomes this initiative, finding no reason to conclude that it 
has been abandoned, and encourages the speedy enactment of a law containing the 
proposals set out in the bill in question. It therefore considers it unnecessary to 
indicate any general measures at national level that could be called for in the 
execution of this judgment (see Sejdovic v. Italy [GC], no. 56581/00, §§ 121-124, 
ECHR 2006-...). 
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B.  Article 41 of the Convention 

610.  Under Article 41 of the Convention, 

“If the Court finds that there has been a violation of the Convention or the 
Protocols thereto, and if the internal law of the High Contracting Party 
concerned allows only partial reparation to be made, the Court shall, if 
necessary, afford just satisfaction to the injured party.” 

1.  Damage 

611.  The applicant claimed EUR 826,328, plus 7% interest, for loss of 
earnings. Referring to his training in information technology, he submitted that he 
would have been able to earn EUR 35,000 per annum as a systems analyst. He 
further claimed EUR 17,500,000, plus 7% interest, for loss of profit (lucrum 
cessans) in relation to marketing schemes for a number of products aimed at the 
Turkish market which he stated that he had been unable to carry out in the absence 
of a judgment by the Regional Court. The award by the Regional Court of the 
compensation sought would have allowed him to fund those projects. The applicant 
claimed a further sum of EUR 170,000 in respect of the interest payable, in his 
submission, on the amount to which he was entitled in order to avoid depreciation 
over time. Lastly, in respect of non-pecuniary damage, the applicant sought EUR 
300,000 on account of his accident in 1982 and EUR 100,000 for the excessive 
length of the proceedings in the Regional Court, which he claimed had caused him 
permanent stress and severe depression. He had lost all confidence in the German 
authorities, which were persecuting him on account of the compensation claims he 
had brought in the domestic courts and had instituted criminal proceedings against 
him. 

612.  The Government contended that if the Court were to find a violation of 
the Convention, that would in itself constitute sufficient just satisfaction. 

They argued that the applicant’s claims were excessive and contrary to the 
purpose of Article 41. In their submission, there was no causal link between the 
alleged violations of Article 6 § 1 and Article 13 of the Convention and any of the 
pecuniary damage alleged by the applicant, who was in fact seeking to be treated 
as though the domestic courts had found in his favour and had allowed his claims 
for compensation in full. 

613.  As regards non-pecuniary damage, the Government submitted that the 
amount claimed by the applicant was excessive and that the Court should adhere to 
its case-law on the subject. 

614.  The Court observes that the pecuniary damage alleged was not caused 
either by the length of the proceedings in the Regional Court or by the lack of an 
effective remedy in that regard. In particular, it cannot speculate as to what the 
outcome of the proceedings would have been had they satisfied the requirements of 
Article 6 § 1, as to their length, and Article 13 of the Convention (see Bayrak v. 
Germany, no. 27937/95, § 38, 20 December 2001; Perote Pellon v. Spain, no. 
45238/99, § 58, 25 July 2002; and Storck v. Germany, no. 61603/00, § 176, 
ECHR 2005-V). It points out that the question whether the Hanover Regional 
Court’s conclusions were well-founded is not part of the subject matter of this 
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application. Accordingly, it considers that no award can be made to the applicant 
under this head. 

615.  With regard to non-pecuniary damage, the Court considers, contrary to the 
Government, that the finding of a violation of Article 6 § 1 and Article 13 of the 
Convention would not constitute sufficient just satisfaction for the damage 
sustained by the applicant. However, it considers that the sum claimed is excessive. 
Making its assessment on an equitable basis, as required by Article 41 of the 
Convention, and having regard to the nature of the Convention violations it has 
found, the Court awards the applicant EUR 10,000 under this head. 

2.  Costs and expenses 

616.  The applicant sought EUR 3,929.69 in respect of the domestic 
proceedings, comprising EUR 717.80 for the expert report of 6 November 1997 
(see paragraph 21 above); EUR 711.89 for legal fees incurred in bringing the 
action for damages against the State; and a lump sum of EUR 2,500 for sundry 
expenses (telecommunications and correspondence with his lawyers and the 
Regional Court, travel and photocopying). 

In respect of the proceedings before the Court he sought EUR 6,208.20, an 
amount corresponding to his lawyer’s fees, his lawyer’s expenses in connection 
with attending the hearing, and translation costs. 

The applicant further claimed EUR 300 for the costs he had incurred in 
attending the hearing before the Court and a lump sum of EUR 150 for 
correspondence and sundry expenses. 

617.  The Government objected to the reimbursement of the costs relating to the 
expert report, which would have been incurred in any event, irrespective of the 
length of the proceedings. They also submitted that the legal fees relating to the 
action for damages against the State had been incurred not because of the length of 
the proceedings but because the application for legal aid in order to bring the action 
had been ill-founded. 

618.  With regard to the sums claimed in respect of the costs of the proceedings 
in the domestic courts, the Court considers that they are justified with the exception 
of the sum claimed in connection with the expert report, which does not relate to 
the violations it has found, and the lump sums of EUR 2,500 and EUR 150, which 
have not been substantiated. However, seeing that in length-of-proceedings cases 
the protracted examination of a case beyond a “reasonable time” involves an 
increase in the applicant’s costs (see Bouilly v. France, no. 38952/97, § 33, 
7 December 1999, and Maurer v. Austria, no. 50110/99, § 27, 17 January 2002), it 
does not find it unreasonable to make an award of EUR 250 under this head. It 
therefore awards a total of EUR 961.89 for the costs relating to the proceedings in 
Germany. 

619.  With regard to the costs incurred in the proceedings before it, the Court 
awards EUR 6,208.20 less the sums already received under this head in legal aid 
(EUR 2,497.20), making a total of EUR 3,711. It points out that the applicant’s 
travel expenses for attending the hearing were covered by the award of legal aid. 
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3.  Default interest 

620.  The Court considers it appropriate that the default interest should be based 
on the marginal lending rate of the European Central Bank, to which should be 
added three percentage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Holds that there has been a violation of Article 13 of the Convention; 
 
2.  Dismisses in consequence the Government’s preliminary objection; 
 
3.  Holds that there has been a violation of Article 6 § 1 of the Convention; 
 
4.  Holds 

(a)  that the respondent State is to pay the applicant, within three months, the 
following amounts: 

(i)  EUR 10,000 (ten thousand euros) in respect of non-pecuniary damage; 
(ii)  EUR 4,672.89 (four thousand six hundred and seventy-two euros and 
eighty-nine cents) in respect of costs and expenses; 
(iii)  any tax that may be chargeable on the above amounts; 

(b)  that from the expiry of the above-mentioned three months until settlement 
simple interest shall be payable on the above amounts at a rate equal to the 
marginal lending rate of the European Central Bank during the default period 
plus three percentage points; 

 
5.  Dismisses the remainder of the applicant’s claim for just satisfaction. 

Done in English and in French, and delivered at a public hearing in the Human 
Rights Building, Strasbourg, on 8 June 2006. 

 

 T.L. EARLY J.-P. COSTA 
 Section Registrar President 
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Risoluzione interinale ResDH(2007)2 Riguardante il problema dell’eccessiva 
durata dei procedimenti giudiziari in Italia  

(adottata dal Comitato dei Ministri il 14 febbraio 2007, in occasione della 987° riunione 
dei Delegati dei Ministri)  

Il Comitato dei Ministri, in virtù dei vecchi articoli 32 e 54 e dell’attuale articolo 46, 
paragrafo 2, della Convenzione per la Salvaguardia dei Diritti dell’Uomo e delle Libertà 
Fondamentali (di seguito denominata “la Convenzione”);  

Considerate le numerose sentenze della Corte europea dei Diritti dell’Uomo (di seguito 
denominata “la Corte”) e le decisioni del Comitato intervenute dall’inizio degli anni 
ottanta, che hanno rivelato dei problemi strutturali in relazione all’eccessiva durata dei 
procedimenti giudiziari civili, penali e amministrativi in Italia;  

Ricordando le importanti riforme delle procedure civile, penale e della Corte dei Conti, 
che avevano indotto il Comitato dei Ministri, negli anni novanta, a chiudere l’esame di 
questi aspetti del problema (si vedano le Risoluzioni DH(1992)26, DH(1995)82 e 
DH(1994)26);  

Ricordando che, in seguito, il flusso continuo di nuove constatazioni di violazioni ha 
spinto il Comitato dei Ministri a riprendere l’esame di queste procedure;  

Ricordando che il Comitato ha deciso di mantenere questi casi al suo esame, fino 
all’attuazione d’efficaci riforme e finché un’inversione di tendenza sul piano nazionale non 
sia completatemene confermata (Risoluzione interinale DH(2000)135);  

Costatando i numerosi sforzi compiuti dalle autorità italiane con l’adozione di varie 
riforme generali e di varie misure specifiche, che, tuttavia, non hanno portato a 
soddisfacenti risultati;  

Ricordando che le disfunzioni della giustizia, dovute all’eccessiva durata dei procedimenti, 
rappresentano un grave pericolo per il rispetto dello Stato di diritto;  

Notando con soddisfazione l’introduzione nel 2001 (legge n° 89 del 2001) di un ricorso a 
livello nazionale per indennizzare le vittime e per diminuire il carico di lavoro della Corte, 
e rilevando, inoltre, gli sforzi della Corte di cassazione al fine di assicurare 
un’interpretazione in conformità alla giurisprudenza della Corte;  

Notando ugualmente il costante aumento degli indennizzi pagati a questo titolo dallo 
Stato;  

Ricordando che di fronte a questa situazione il Comitato ha insistito, nel dicembre 2005, 
nella sua ultima Risoluzione interinale ResDH(2005)114, sulla realizzazione di una nuova 
strategia, in particolare attraverso un rafforzamento dell’impegno politico ai più alti livelli, 
un approccio interdisciplinare e il contributo di tutti gli attori principali del sistema 
giuridico;  

Notando, con soddisfazione, come durante il 2006 diverse dichiarazioni e discorsi del 
Presidente della Repubblica, del Capo del Governo e del Ministro della giustizia 

 

dimostrino che le autorità sono pienamente coscienti della gravità del problema e sono 
determinate ad attribuirgli priorità;  

Accogliendo con favore l’approvazione da parte del Parlamento della legge n°12 del 9 
gennaio 2006, che ha attribuito la competenza alla Presidenza del Consiglio dei Ministri 
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per coordinare l’esecuzione delle sentenze della Corte e per informare regolarmente il 
Parlamento sui progressi nella loro esecuzione;  

Notando che l’ultimo rapporto presentato al Comitato nel novembre 2006 
(CM/Inf/DH(2007)9 dal governo italiano contiene diverse proposte di riforme legislative 
riguardanti le procedure giudiziarie e la realizzazione di un ambizioso progetto per 
l’organizzazione informatica dei procedimenti civili (processo telematico);  

Considerando, tuttavia, che queste nuove misure non riguardano che alcuni aspetti del 
complesso problema della durata dei processi in Italia e che deve ancora essere compiuta 
un’analisi completa e approfondita, prima che una strategia complessiva possa essere 
presentata;  

Notando la creazione, nel settembre 2006, di una commissione ministeriale incaricata di 
presentare delle proposte per ridurre i tempi dei procedimenti;  

Sottolineando l’importanza da attribuire all’organizzazione di un controllo permanente ed 
di un coordinamento efficace, ai più alti livelli nazionali, delle diverse azioni necessarie 
per garantire l’esecuzione delle sentenze e decisioni in esame e notando a questo 
proposito le possibilità aperte dalla legge n°12 del 9 gennaio 2006;  

Apprezzando l’intenzione delle autorità italiane di cooperare in maniera stretta e regolare 
con il Segretariato, per tenere il Comitato dei Ministri informato sulle riflessioni 
riguardanti la strategia da intraprendere e sui progressi compiuti in materia;  

Ricordando, in questo contesto, la proficua esperienza comparativa esistente, in 
particolare nell’ambito dell’esecuzione delle sentenze della Corte, sui diversi modi per 
risolvere il problema dell’eccessiva durata dei procedimenti giudiziari;  

Considerando che questo lavoro di cooperazione e di riflessione dovrebbe coinvolgere gli 
attori principali del sistema giuridico italiano;  

FA APPELLO alle più alte istanze italiane affinché mantengano il loro impegno politico per 
risolvere il problema dell’eccessiva durata dei procedimenti giudiziari;  

INVITA le autorità ad intraprendere un’azione interdisciplinare, che coinvolga gli attori 
principali della giustizia e che sia coordinata ai più alti livelli politici, per elaborare una 
nuova ed efficace strategia;  

DECIDE di riprendere, prima del 1 novembre 2008, l’esame dei progressi compiuti e 
chiede alle autorità italiane ed al Segretariato di tenere il Comitato regolarmente 
informato dei progressi compiuti per la realizzazione di una nuova strategia nazionale.  

Traduzione non ufficiale, i testi originali in lingua francese e inglese sono reperibili sul sito 
del Consiglio d'Europa 

 

http://wcd.coe.int/ViewDoc.jsp?id=1095769&BackColorInternet=9999CC&BackColorIntra

net=FFBB55&BackColorLogged=FFAC75  

http://wcd.coe.int/com.instranet.InstraServlet?Index=no&Command=com.instranet.Cmd
BlobGet&DocId=1069944&SecMode=1&Admin=0&Usage=4&InstranetImage=144315  
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Corte di Cassazione n. 1338 del 2004 -  

 

REPUBBLICA ITALIANA 

IN NOME DEL POPOLO ITALIANO 

LA CORTE SUPREMA DI CASSAZIONE 

SEZIONI UNITE CIVILI 

Composta dagli Ill. mi Sigg.ri Magistrati: 

Dott. Giuseppe IANNIRUBERTO Primo Presidente f.f. 

Dott. Vittorio DUVA Presidente di Sezione 

Dott. Giovanni PAOLINI Consigliere 

Dott. Antonino ELEFANTE Consigliere 

Dott. Alessandro CRISCUOLO Consigliere 

Dott. Ernesto LUPO Rel. Consigliere 

Dott. Luigi Francesco DI NANNI Consigliere 

Dott. Maria Gabriella LUCCIOLI Consigliere 

Dott. Michele LO PIANO Consigliere 

ha pronunciato la seguente 

SENTENZA 

sul ricorso proposto da: 

B. ORESTE, elettivamente domiciliato in ROMA, VIA R. GRAZIOLI LANTE 76, presso 
lo studio dell’avvocato STEFANIA IASONNA, rappresentato e difeso dall’avvocato 
GIOVANNI ROMANO, giusta delega a margine del ricorso; 

- ricorrente – 

contro 

MINISTERO DELLA GIUSTIZIA 

intimato – 

e sul 2° ricorso n° 27271/01 proposto da: 
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MINISTERO DELLA GIUSTIZIA, in persona del Ministro pro-tempore, domiciliato in 
ROMA, VIA DEI PORTOGHESI 12, presso l’AVVOCATURA GENERALE DELLO 
STATO, che lo rappresenta e difende ope legis; 

- controricorrente e ricorrente incidentale - 

contro 

B. ORESTE, elettivamente domiciliato in ROMA, VIA R. GRAZIOLI LANTE 76, presso 
lo studio dell’avvocato STEFANIA IASONNA, rappresentato e difeso dall’avvocato 
GIOVANNI ROMANO, giusta delega a margine del controricorso al ricorso incidentale; 

- controricorrente al ricorso incidentale - 

avverso la sentenza n. 93/01 della Corte d’Appello di Campobasso, depositata il 20/07/01; 

udita la relazione della causa svolta nella pubblica udienza del 27/11/03 dal Consigliere 
Dott. Ernesto LUPO; 

uditi gli avvocati Giovanni ROMANO, PELATIELLO, dell’Avvocatura Generale dello 
Stato; 

udito il P.M. in persona dell’Avvocato Generale Dott. Esposito, che ha concluso per il 
rigetto del ricorso incidentale, annullamento con rinvio. 

Svolgimento del processo 

Con il ricorso depositato il 5 giugno 2001 Oreste B., ingegnere, adiva la Corte di appello di 
Campobasso chiedendo che gli fosse riconosciuto il diritto all’equa riparazione per 
l’inosservanza del termine ragionevole di durata del processo, in relazione ad una causa 
civile da lui promossa con atto di citazione notificato il 22 aprile 1993 nei confronti del 
Consorzio per l’area di sviluppo industriale della Valle del Pescara, per il pagamento di 
competenze professionali chieste nella somma di L. 633.399.342, causa ancora pendente 
davanti al Tribunale di Chieti, sezione stralcio. Il ricorrente esponeva che l’iter procedurale 
della causa era stato contrassegnato da non pochi rinvii di ufficio, disposti sia per le 
udienze di trattazione che per quella di spedizione al collegio, sottolineando che a volte 
l’intervallo tra un rinvio e l’altro era stato pluriennale. Evidenziava, in particolare, che, dal 
14 novembre 1995, la controversia era rimasta giacente in cancelleria, in attesa che venisse 
assegnata ad un giudice della sezione stralcio; il che era avvenuto nel corrente anno. Ne 
inferiva l’ulteriore violazione della norma dell’at. 6 della Convenzione europea dei diritti 
dell’uomo (d’ora in poi: CEDU), sotto l’aspetto del diniego di accesso ad un tribunale, 
essendogli stato precluso, nell’arco di quasi sei anni, di svolgere adeguate attività 
difensiva. Il ricorrente, pertanto, chiedeva la condanna del Ministero della Giustizia a 
corrispondergli la somma di L. 20.000.000, a titolo di risarcimento del danno patrimoniale 
e non patrimoniale. 

Costituitosi il Ministero della Giustizia, la Corte d’appello adita, con la pronunzia 
depositata il 16/07/2001 (erroneamente qualificata come “sentenza”, anziché come 
decreto) ha accertato il mancato rispetto del termine ragionevole di durata del processo, ma 
ha escluso il diritto all’indennizzo previsto dalla legge 24 marzo 2001, n. 89, osservando 
che “il ritardo non è un danno ex se, ma fonte di danni, patrimoniale e non, risarcibili nella 
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misura in cui siano provati”. Nel caso di specie, l’attore aveva posto l’accento sul 
pregiudizio gravissimo subito dalla sua immagine per il fatto che, non essendogli stati 
riconosciuti e liquidati onorari professionali in tempi ragionevoli, egli era stato costretto a 
contrarre un mutuo bancario e, tardando ad essere emanata la sentenza, non era stato in 
grado di adempiere l’obbligazione restitutoria. Ma, secondo la corte di appello, tale danno 
non è riconducibile alla mancata decisione della controversia, giacchè il diritto ad un 
processo di ragionevole durata si traduce nel diritto ad avere, in tempi ragionevoli, una 
sentenza, e non una sentenza favorevole. Quindi “il B., nel risolversi a ricorrere al mutuo 
bancario, non poteva far conto, per estinguerlo, sul credito vantato verso il consorzio, il 
quale essendo sub iudice non era un diritto acquisito al suo patrimonio ma una mera 
aspettativa”. 

Avverso la pronuncia della corte di appello di Campobasso, O. B. ha proposto ricorso per 
Cassazione, a cui il Ministero della Giustizia ha resistito con controricorso e ricorso 
incidentale condizionato. I due ricorsi, assegnati inizialmente alla prima sezione di questa 
Corte, a cui il ricorrente principale ha presentato memoria, sono stati poi assegnati alle 
Sezioni Unite, con provvedimento del Primo Presidente di questa Corte del 18 giugno 
2003, che ha accolto l’istanza del ricorrente principale, per la soluzione di questioni di 
massima di particolare importanza. Il Ministero della Giustizia ha presentato memoria alle 
Sezioni Unite. 

Motivi della decisione. 

1.Il ricorso principale ed il ricorso incidentale vanno riuniti, essendo stati proposti avverso 
la medesima pronuncia (art. 335 c.p.c.). 

2.E’ pregiudiziale l’esame del ricorso incidentale del Ministero della Giustizia, anche se 
esso è stato proposto condizionatamente all’accoglimento del ricorso principale. Ed invero, 
il ricorrente incidentale, con i due motivi formulati, pone due questioni che, sotto l’aspetto 
logico – giuridico, precedono l’esame del ricorso principale. Secondo il recente 
orientamento di questa Corte (Sez. Un. 23 maggio 2001, n. 212), l’ordine logico delle 
questioni che la Cassazione è chiamata a decidere non può essere modificato dalla volontà 
della parte ricorrente, onde è irrilevante la condizione apposta dal Ministero della Giustizia 
all’esame del proprio ricorso incidentale. 

3.Con il primo motivo del ricorso incidentale il Ministero della Giustizia, deducendo la 
“violazione e falsa applicazione di legge in relazione all’art. 4 legge 89/2001 (art. 360 n. 3 
c.p.c.)”, sostiene che la domanda del B. doveva essere dichiarata “inammissibile ovvero 
improcedibile, in quanto proposta nella pendenza dello stesso grado del giudizio in cui i 
ritardi contestati sarebbero maturati”. Secondo il ricorrente, il citato art. 4, che consente la 
proposizione della domanda di riparazione, “durante la pendenza del procedimento nel cui 
ambito la violazione si assume verificata”, dovrebbe essere interpretato “nel senso di 
precludere l’azione se il grado in cui il ritardo sarebbe imputabile non si è comunque 
concluso”, perché l’interpretazione opposta si porrebbe in contrasto con gli artt. 25, primo 
comma, e 111 Cost., “consentendo surrettiziamente di sottrarsi al giudice naturale 
precostituito per legge attraverso la contestuale pendenza (in ipotesi anche strumentale) di 
domande idonee a giustificare l’estensione o addirittura la ricusazione dell’organo 
competente sulla controversia principale”. 

Il motivo di ricorso è infondato. 
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L’art. 4 della legge 24 marzo 2001, n. 89 prevede espressamente che “la domanda di 
riparazione può essere proposta durante la pendenza del procedimento nel cui ambito la 
violazione si assume verificata”. Come questa Corte ha già affermato (Sez. I, 7 novembre 
2002, n. 15611; 20 dicembre 2002, n. 18221; 4 gennaio 2003, n. 362; 17 aprile 2003, n. 
6187), l’espressione “pendenza del procedimento” non deve essere interpretata nel senso, 
restrittivo, che essa non sia comprensiva del grado di giudizio in cui si è manifestato il 
ritardo, di guisa che resti esclusa la proponibilità della domanda nel corso di quel grado a 
causa della violazione, in caso contrario, del principio del giudice naturale (art. 25 Cost.), 
conseguente alla possibilità, insita nel sistema, di una astensione o di una ricusazione di 
quel giudice a seguito di un’azione di responsabilità civile o di un procedimento 
disciplinare promossi nei confronti del magistrato. Infatti il promovimento di quell’azione 
civile o di quel procedimento disciplinare dipendono da autonomi presupposti, non 
identificabili nel mero mancato rispetto del termine ragionevole di durata, che invece 
costituisce condizione sufficiente del sorgere dell’obbligazione dell’amministrazione 
all’equa riparazione prevista dalla legge n. 89/2001. 

4.Con il secondo motivo del ricorso incidentale il Ministero della Giustizia censura, per 
violazione di legge (art. 2, comma 2, della legge n. 89/2001 e art. 2697 c.c.) e per vizi di 
motivazione, l’accertamento della pronuncia impugnata di superamento della ragionevole 
durata del processo, osservando che detta pronuncia: a)ha erroneamente affermato “la 
rilevanza oggettiva (o parzialmente oggettiva) del dato temporale ai fini della violazione 
del termine ragionevole”, il quale invece “è un concetto di relazione, che si può ritenere 
realizzato solo se la durata del giudizio appaia eccessiva rispetto ai parametri” previsti dal 
comma 2 del citato art. 2; b)non ha esaminato le argomentazioni svolte dal Ministero in 
ordine alla complessità della causa ed alla condotta processuale dell’attore, onde ha 
ritenuto sussistente l’eccessiva durata del giudizio pur non avendo il ricorrente assolto 
l’onere della prova su di lui incombente. 

Il motivo di ricorso è infondato. 

4.1.Per quanto attiene alla dedotta violazione di legge (censura sopra indicata sub lettera a), 
la Corte di appello ha correttamente interpretato i criteri di accertamento della violazione 
previsti dall’art. 2 della legge n. 89/2001 affermando che il dato temporale di durata del 
processo “non si configura come un presupposto assoluto, nella ricorrenza del quale sorga 
indefettibilmente il diritto all’equa riparazione”, poiché esso deve “essere temperato da due 
criteri valutativi non di altrettanta obiettività, come la complessità della controversia e la 
condotta processuale delle parti, sottolineandosi tuttavia al riguardo che, contrariamente a 
quanto sembra opinare l’Avvocatura dello Stato, il temperamento attingibile dai suddetti 
criteri non può mai portare ad una radicale sterilizzazione del dato temporale, giacchè le 
cause complesse e quelle in cui le parti abbiano tenuto un comportamento defatigatorio 
non sono sottratte alla norma che ne impone la definizione in un tempo ragionevole, il 
giudice dovendo e potendo far fronte alla complessità con un più risoluto ed incisivo 
impegno di studio ed al comportamento defatigatorio delle parti con l’attivazione dei 
rimedi all’uopo previsti dal c.p.c.”. 

I criteri interpretativi espressi dalla decisione impugnata vanno pienamente condivisi, sia 
per quanto attiene alla rilevanza oggettiva della durata del processo, che è il dato 
fondamentale da prendere a base per l’accertamento della violazione, sia in ordine 
all’operatività dei criteri della complessità del caso e del comportamento delle parti 
processuali, che possono incidere sulla determinazione della durata ragionevole, ma non 
possono eliminare del tutto la rilevanza del lungo protrarsi del processo. 
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4.2.In applicazione dei suesposti criteri interpretativi della legge n. 89/2001, la decisione 
impugnata ha accertato che la controversia proposta dal B. “a distanza di otto anni” dal suo 
inizio “non è stata decisa neppure in primo grado”. Questa durata non trova giustificazione, 
secondo la Corte d’appello, “né nella complessità della vertenza né nella condotta delle 
parti”. In ordine a questo secondo criterio, la Cote ha specificamente rilevato che il ritardo 
“può essere imputato alle parti limitatamente alla richiesta di due rinvii nella fase della 
trattazione contraddistinta, invece, da una sequela di rinvii di ufficio, mentre nella fase 
della discussione la controversia è rimasta giacente per sei anni!”. 

Non sussistono, quindi, i vizi di motivazione lamentati dal ricorrente incidentale (con la 
censura sopra indicata sub lettera b), avendo il giudice del merito accertato, con 
motivazione corretta e completa, la sussistenza della violazione della durata ragionevole 
del processo in danno del B.. 

5.Essendo infondato il ricorso incidentale del Ministero, va esaminato il ricorso principale 
del B., con cui vengono formulati cinque motivi, che sono strettamente connessi. 

Con il primo motivo (violazione e mancata applicazione dell’art. 2, commi 1 e 3, della 
legge n. 89/2001, nonché degli artt. 2056 e 1226 c.c., in relazione all’art. 360 n. 3 e 5 
c.p.c.) il ricorrente principale – premesso che la ratio della legge n. 89/2001 consiste 
nell’assicurare all’istante una tutela analoga a quella che egli riceverebbe davanti alla Corte 
europea dei diritti dell’uomo - sostiene che, una volta accertata la violazione dell’art. 6, 
par. 1, della CEDU, sotto il profilo del diritto alla ragionevole durata del processo, il 
giudice adito, versandosi in un’ipotesi di oggettiva responsabilità di carattere 
internazionale dello Stato, avrebbe dovuto procedere alla liquidazione in via equitativa del 
danno non patrimoniale. La violazione della norma convenzionale genererebbe sempre, 
come conseguenza immediata e diretta, un danno alla persona, perché il soggetto verrebbe 
leso nel suo diritto fondamentale a vedere definita la controversia, che lo coinvolge come 
parte, entro un termine ragionevole. Inoltre, la particolarità della richiesta risarcitoria 
avrebbe dovuto indurre la Corte di appello a fare ricorso al meccanismo di cui all’art. 1226 
c.c., anche al fine di omologarsi alla giurisprudenza consolidata della Corte europea. 
Secondo la giurisprudenza di legittimità, infatti, viola quest’ultima disposizione il giudice 
del merito che non prenda in considerazione una voce di danno sicuramente sussistente, ma 
di incerta misura, omettendo il ricorso alla valutazione equitativa. 

Con il secondo motivo il ricorrente principale, deducendo la violazione delle stesse 
disposizioni di legge indicate in relazione al primo motivo nonché vizi di motivazione, 
sostiene che il danno non patrimoniale costituisce una conseguenza naturale e diretta della 
violazione del termine ragionevole, onde esso potrebbe escludersi solo se dai fatti di causa 
risultasse un interesse della parte al protrarsi nel tempo del giudizio durato eccessivamente. 
Nel caso di specie, la decisione impugnata ha escluso qualsiasi comportamento della parte 
ricorrente nella determinazione dell’evento lesivo in assenza di ogni suo interesse al 
protrarsi del contenzioso. 

Con il terzo motivo (violazione e mancata applicazione dell’art. 2, commi 1 e 3, della legge 
n. 89/2001, nonché dell’art. 6, par. 1, della CEDU, “sia sotto il profilo della violazione del 
principio della ragionevole durata del processo, sia sotto il profilo del diniego di accesso ad 
un tribunale”) il ricorrente principale, dopo avere richiamato il principio della diretta 
applicabilità delle norme della CEDU nel nostro ordinamento ed avere argomentato in 
ordine alla loro particolare forza formale, lamenta che la Corte di appello, contrariamente 
all’orientamento consolidato della Corte europea, non abbia considerato il ritardo come un 
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danno e non abbia riconosciuto la violazione, oltre che del diritto alla ragionevole durata 
del processo, anche del diverso diritto di accesso ad un tribunale. 

Con il quarto motivo (violazione e mancata applicazione dell’art. 2, commi 1 e 3, della 
legge n. 89/2001, nonché dell’art. 13 della CEDU) il ricorrente principale osserva che i 
diritti protetti dalla detta Convenzione europea devono trovare attuazione e tutela anzitutto 
in sede nazionale, con il ricorso agli strumenti apprestati dai singoli ordinamenti interni. 
L’interpretazione seguita dalla impugnata decisione, invece, trasforma il rimedio previsto 
dalla legge n. 90/2001 in un o strumento apparente e non effettivo. 

Con il quinto motivo il ricorrente principale denuncia la violazione e falsa applicazione 
dell’art. 2 della legge n. 89/2001 e degli artt. 1223, 1226, 1227 e 2056 c.c., nonché vizi di 
motivazione. Posto che la maggiore durata di un giudizio costituisce un danno ex se e che 
la domanda di equa riparazione può essere proposta anche durante la pendenza del 
procedimento nel cui ambitola violazione si assume verificata, il ricorrente osserva che il 
danno, considerati i presupposti dell’azione di riparazione di cui al presente giudizio, ben 
poteva essere valutato dal giudice del merito sulla base degli elementi emergenti dagli atti, 
tanto più che il ricorso ai criteri equitativi non è condizionato alla richiesta di parte. 

6.Delle censure proposte dal ricorrente principale con i cinque motivi di ricorso che sono 
stati riassunti nel precedente paragrafo, assume rilievo autonomo la censura, costituente 
parte del terzo motivo, con cui si critica il mancato riconoscimento, da parte della 
decisione impugnata, di una violazione diversa ed aggiuntiva rispetto a quella del diritto 
ala durata ragionevole del processo, e cioè della violazione del diritto di accesso ad un 
tribunale, diritto pur esso previsto dall’art. 6, paragrafo 1, della CEDU (“ogni persona ha 
diritto a che la sua causa sia esaminata … da un tribunale”). 

La censura è infondata, perché la decisione impugnata ha correttamente escluso che, nel 
caso di specie, sussista una violazione diversa ed ulteriore rispetto a quella del diritto ad 
una durata ragionevole del processo. Ed invero la Corte di appello ha esattamente 
osservato che “il sottile argomentare del ricorrente in direzione della equipollenza quoad 
effectum del diniego di accesso ad un tribunale rimasto per sei anni inerte s’infrange di 
fronte al fatto che il B. ha potuto adire il tribunale competente, anche se la sua pretesa è 
tuttora in attesa di ricevere da l giudice adito il vaglio sulla sua fondatezza. Si versa dunque 
in ipotesi non di diniego di accesso ad un tribunale ma di ritardo del tribunale adito nel 
decidere la controversia”. Ed in effetti il ricorrente non ha lamentato la sussistenza di alcun 
ostacolo all’accesso alla giustizia diverso dai lunghi tempi occorsi per la decisione della 
causa da lui instaurata davanti al Tribunale di Chieti, onde, in realtà, è stata dedotta 
un’unica violazione, che è quella ritenuta sussistente dalla decisione impugnata.  

Tale accertamento rende irrilevante la questione di quale sia la conseguenza derivante, nel 
diritto interno, dalla violazione di una norma della CEDU diversa da quella sulla durata 
ragionevole del processo, alla quale ultima è vince limitata la disciplina della legge n. 
89/2001. 

7.La decisione impugnata va confermata anche nella parte in cui ha negato la sussistenza di 
un danno patrimoniale in conseguenza della violazione del diritto alla durata ragionevole 
del processo. Le censure del ricorrente sembrano estendersi, in qualche passaggio dei 
motivi di ricorso, anche a qu3sta parte della decisione impugnata, la quale però è 
correttamente e sufficientemente motivata in ordine alla mancanza di prova sulla esistenza 
di un danno patrimoniale, danno che va dimostrato da colui che ne chiede il risarcimento. 



 

 156 

8.Occorre, ora, prendere in esame la parte più consistente delle censure prospettate dal 
ricorrente principale, che si indirizzano contro la mancata liquidazione del danno non 
patrimoniale. Dette censure pongono la questione di massima di particolare importanza per 
la cui soluzione il presente ricorso è stato assegnato alle Sezioni unite. 

La questione di massima può così individuarsi: se, nel sistema introdotto dalla legge n. 
89/2001, il danno non patrimoniale da irragionevole durata del processo vada identificato 
nella stessa violazione del diritto alla ragionevole durata del processo e perciò consegua 
automaticamente all’accertamento di tale violazione, ovvero se, al contrario, tale danno 
debba essere qualificato in termini di elemento costitutivo del diritto alla riparazione, come 
tale distinto dalla violazione del termine ragionevole, non avvisabile in re ipsa e necessario 
a completare la fattispecie, e quindi debba formare oggetto di prova da parte del ricorrente, 
ancorché questa sia in concreto agevolata dal ricorso allo strumento presuntivo e alle 
massime di esperienza. 

9.La Sezione Prima di questa Corte, avente competenza interna sui ricorsi relativi 
all’applicazione della legge n. 89/2001m ha, con orientamento constante,m seguito la 
seconda delle due interpretazioni ora prospettate, negando che il danno non patrimoniale 
causato dalla durata irragionevole del processo derivi automaticamente dall’accertamento 
di tale violazione ed escludendo quindi che tale danno possa ritenersi in re ipsa, sia cioè un 
“danno-evento” correlato al ritardo nella definizione del processo. Secondo l’orientamento 
della Cassazione, il danno riparabile ai sensi della legge n. 89/2001 va individuato nella 
conseguenza immediata e diretta della violazione prevista da detta legge, onde l’indennizzo 
ivi previsto passa necessariamente attraverso il filtro del danno. Distinto dalla violazione 
del diritto alla ragionevole durata (che in sé concreta il fatto lesivo) e ad essa 
eziologicamente riferibile. Dalla qualificazione del danno in termini di elemento 
costitutivo del diritto all’equa riparazione discende che esso deve formare oggetto di 
allegazione e di prova da parte dell’interessato, sebbene tale prova, per quanto attiene al 
danno non patrimoniale, sia facilitata dall’impiego delle presunzioni e delle massime di 
esperienza, purchè individuate in relazione al caso di specie. 

Questo orientamento interpretativo fa leva, essenzialmente, su due diverse, concorrenti 
ragioni. 

a)Per quanto attiene alla fonte normativa, il diritto alla ragionevole durata del processo non 
può essere incluso tra i diritti fondamentali della persona, la cui inviolabilità sia garantita 
da norme costituzionali immediatamente precettive e la cui violazione non possa rimanere 
senza la minima sanzione risarcitoria, costituendo perciò “danno-evento” di per sé 
risarcibile. Tale diritto “trova invece la sua fonte a livello di legge ordinaria (legge n. 
89/2001)” e “non è direttamente riconducibile alla previsione dell’art. 111 Cost.”, il quale 
“contiene una norma meramente programmatica” (così la sentenza 8 agosto 2002 n. 11987; 
nello stesso senso, tra le altre, le sentenze 2 agosto 2002, n. 11573; 19 dicembre 2002, n. 
18130; 3 aprile 2003, n. 5129, n. 5131 e n. 5133). 

b)La formulazione letterale dell’art. 2, comma 1, della legge n. 89/2001 (“chi ha subito un 
danno patrimoniale o non patrimoniale per effetto di violazione della Convenzione”), 
“lungi dal collegare direttamente l’indennizzo alla protrazione del giudizio oltre il termine 
ragionevole di durata, si incardina invece sul rapporto eziologico tra quest’ultima ed il 
danno (patrimoniale o non patrimoniale) che si pretende venga indennizzato, onde tale 
danno rappresenta un evento diverso ed ulteriore rispetto al fatto lesivo (la violazione della 
Convenzione sotto il profilo del mancato rispetto del termine ragionevole di cui all’art. 6, 
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par. ) che può averlo generato, senza cioè che vi sia danno suscettibile di equa riparazione 
per il solo fatto del verificarsi della violazione medesima, dovendone esso costituire 
comunque l’effetto” (così la sentenza 5 novembre 2002, n. 15449; nello senso, tra le tante, 
5 novembre 2002, n. 15443; 19 novembre 2002, n. 16256; 28 novembre 2002, n. 16879; 5 
settembre 2003, n. 12935). 

10.La prima delle due rationes decidendi (quella indicata sub lettera a) non può essere 
condivisa. 

L’art. 111, secondo comma, Cost. (nel testo risultante a seguito della legge costituzionale 
23 novembre 1999 n. 2), nella norma secondo cui “la legge assicura la ragionevole durata” 
di ogni processo, non va contrapposto ma si integra con l’art. 6 della CEDU il quale 
dispone che “ogni persona ha diritto ad un’udienza … entro un termine ragionevole”. La 
disposizione costituzionale, inserita tra le norme sulla giurisdizione si rivolge al legislatore, 
imponendogli di disciplinare il processo in modo da consentirne una durata ragionevole. 
La CEDU, che ha il compito di definire i diritti dell’uomo, attribuisce un diritto alla 
persona che costei può fare valere nei confronti dello Stato. Il bene titolato dalle due 
disposizioni normative è il medesimo: la durata ragionevole del processo. È diversa 
soltanto la prospettiva secondo la quale esso viene considerato: garanzia oggettiva 
dell’ordinamento della norma costituzionale, garanzia soggettiva della persona nella 
CEDU. può, a conferma di tale rapporto, farsi riferimento alla visione della Corte 
costituzionale (25 luglio 2001 n. 305), secondo cui “il bene costituzionale della 
ragionevole durata del processo, … già implicito nell’art. 24 Cost…, è ora oggetto di 
specifica enunciazione nel nuovo testo dell’art. 111 Cost., sulla scia dell’art. 6 della 
Convenzione europea”. 

Non può, quindi, trarsi alcun argomento interpretativo dal atto che il diritto alla 
ragionevole durata del processo non sia stato inserito tra i diritti posti nella parte I della 
Costituzione. La stessa Corte costituzionale (22 ottobre 1999 n. 388), proprio con 
riferimento alla durata ragionevole del processo, aveva già affermato che “i diritti umani, 
garantiti anche da convenzioni universali o regionali sottoscritte dall’Italia, trovano 
espressione, e non meno intensa garanzia, nella Costituzione (cfr. sent. n. 399 del 1998): 
non solo peri l valore da attribuire al generale riconoscimento dei diritti inviolabili 
dell’uomo fatto dall’art. 2 Cost., sempre più avvertiti dalla coscienza contemporanea come 
coessenziali alla dignità della persona (cfr. sent. 167 del 1999), ma anche perché, al di là 
della coincidenza nei cataloghi di tali diritti, le diverse formule che li esprimono si 
integrano, completandosi reciprocamente nella interpretazione. Ciò che, appunto, accade 
per il diritto di agire in giudizio a tutela dei propri diritti ed interessi, garantito dall’art. 24 
Cost, che implica una ragionevole durata del processo, perché la decisione giurisdizionale 
alla quale è preordinata l’azione, promossa a tutela del diritto, assicuri l’efficace protezione 
di questo e, in definitiva, la realizzazione della giustizia (sent. n. 345 del 1987)”. 

Ancora più esplicito è divenuto di recente l’orientamento della Corte costituzionale, la 
quale, nella sentenza 21 marzo 2002 n. 78, ha affermato che la ragionevole durata dei 
processi “è oggetto, oltre che di un interesse collettivo, di un diritto di tutte le parti, 
costituzionalmente tutelato” (par. 3 della motivazione). Deve, quindi, ritenersi, in 
conformità con l’interpretazione del giudice istituito a garanzia della Costituzione, che il 
diritto della parte ad un processo che non si protragga in modo irragionevole sia previsto e 
trovi la propria tutela nella costituzione, di cui pertanto la legge n. 89/2001 costituisce 
attuazione. 
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11.La seconda delle due rationes decidendi sopra individuate (par. 9, sub lett. B) a 
fondamento dell’orientamento interpretativo finora seguito da questa Corte esige una 
considerazione dell’intera legge n. 89/2001, e delle finalità che con essa il legislatore ha 
inteso perseguire. 

Come chiaramente si desume dall’art. 2, comma 1, della detta legge, il fatto giuridico che 
fa sorgere il diritto all’equa riparazione da essa prevista è costituito dalla “violazione della 
convenzione per la salvaguardia dei diritti dell’uomo e delle libertà fondamentali, ratificata 
ai sensi della legge 4 agosto 1955 n. 848, sotto il profilo del mancato rispetto del termine 
ragionevole di cui all’art. 6, par. 1, della convenzione”. La legge n. 89/2001, cioè, 
identifica il fatto costitutivo del diritto all’indennizzo per relationem, riferendosi ad una 
specifica norma della CEDU. Questa convenzione ha istituito un giudice (Corte europea 
dei diritti dell’uomo, con sede a Strasburgo) per il rispetto delle disposizioni in essa 
contenute (art. 19), onde non può che riconoscersi a detto giudice il potere di individuare il 
significato di dette disposizioni e perciò di interpretarle. 

Poiché il fatto costitutivo del diritto attribuito dalla legge n. 89/2001 consiste in una 
determinata violazione della CEDU, spetta al giudice della CEDU individuare tutti gli 
elementi di tale fatto giuridico, che pertanto finisce con l’essere “conformato” dalla corte 
di Strasburgo, la cui giurisprudenza si impone, per quanto attiene all’applicazione della 
legge n. 89/2001, ai giudici italiani.  

Non è necessario, allora, porsi il problema generale dei rapporti tra la CEDU e 
l’ordinamento interno, su cui si è ampiamente soffermato il procuratore generale in 
udienza. Qualunque sia l’opinione che si abbia su tale controverso problema, e quindi sulla 
collocazione della CEDU nell’ambito delle fonti del diritto interno, è certo che 
l’applicazione diretta nell’ordinamento italiano di una norma della CEDU, sancita dalla 
legge n. 89/2001 (e cioè dall’art. 6, par. 1, nella parte relativa al “termine ragionevole”), 
non può discostarsi dall’interpretazione che della stessa norma da il giudice europeo. 

L’opposta tesi, diretta a consentire una sostanziale diversità tra l’applicazione che la legge 
89/2001 riceve nell’ordinamento nazionale e l’interpretazione data dalla corte di 
Strasburgo al diritto alla ragionevole durata del processo, renderebbe priva di 
giustificazione la detta legge n. 89/2001 e comporterebbe per lo stato italiano la violazione 
dell’art. 1 della CEDU, secondo cui “le Parti Contraenti riconoscono ad ogni persona 
soggetta alla loro giurisdizione i diritti e le libertà definiti al titolo primo della presente 
Convenzione” (in cui è compreso il citato articolo 6, che prevede il diritto alla definizione 
del processo entro un termine ragionevole). 

Le ragioni che hanno determinato l’approvazione della legge n. 89/2001 si individuano 
nella necessità di prevedere un rimedio giurisdizionale interno contro le violazioni relative 
alla durata dei processi, in modo da realizzare la sussidiarietà dell’intervento della Corte di 
Strasburgo, sancita espressamente dalla CEDU (art. 35: “la Corte non può essere adita se 
non dopo l’esaurimento delle vie di ricorso interne”). Sul detto principio di sussidiarietà si 
fonda il sistema europeo di protezione dei diritti dell’uomo. Da esso deriva il dovere degli 
Stati che hanno ratificato la CEDU di garantire agli individui la protezione dei diritti 
riconosciuti dalla CEDU innanzitutto nel proprio ordinamento interno e di fronte agli 
organi della giustizia nazionale. E tale protezione deve essere “effettiva” (art. 13 della 
CEDU), e cioè tale da porre rimedio alla doglianza, senza necessità che si adisca la corte di 
Strasburgo. 
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Il rimedio interno introdotto dalla legge 89/2001, in precedenza, non esisteva 
nell’ordinamento italiano, con la conseguenza che i ricorsi contro l’Italia per la violazione 
dell’art. 6 della CEDU avevano “intasato” (è il termine usato dal relatore Follieri nella 
seduta del Senato del 28 settembre 2000) il giudice europeo. Rilevava la Corte di 
Strasburgo, prima della legge 89/2001, che le dette inadempienze dell’Italia “riflettono una 
situazione che perdura, alla quale non si è ancora rimediato e per la quale i soggetti a 
giudizio non dispongono di alcuna via di ricorso interna. Tale accumulo di inadempienze è, 
pertanto, costitutivo di una prassi incompatibile con la convenzione” (quattro sentenze 
della Corte in data 28 luglio 1999), su ricorsi di Bottazzi, Di Mauro, Ferrari e A. P.). 

La legge 89/2001 costituisce la via di ricorso interno che la “vittima della violazione” (così 
definita dall’art. 34 della CEDU) dell’art. 6 (sotto il profilo del mancato rispetto del 
termine ragionevole) deve adire prima di potersi rivolgere alla corte europea per chiedere 
la “equa soddisfazione” prevista nell’art. 41 della CEDU, la quale, quando sussista la 
violazione, viene accordata dalla Corte soltanto se il diritto interno dell’Alta Parte 
contraente non permetta che in modo incompleto di riparare le conseguenze di tale 
violazione”. La legge n. 89/2001 ha, pertanto, consentito alla corte europea di dichiarare 
irricevibili i ricorsi ad essa presentati (anche prima dell’approvazione della stessa legge) e 
diretti ad ottenere l’equa soddisfazione prevista dall’art. 41 CEDU per la lunghezza del 
processo (sentenza 6 settembre 2001 Brusco c/ Italia). 

Tale meccanismo di attuazione della CEDU e di rispetto del principio di sussidiarietà 
dell’intervento della Corte europea di Strasburgo, però, non opera nel caso in cui essa 
ritenga che le conseguenze dell’accertata violazione della CEDU non siano state riparate 
dal diritto interno o lo siano state “in modo incompleto”, perché, in siffatte ipotesi, il citato 
art. 41 prevede l’intervento della Corte europea a tutela della “vittima della violazione”. In 
tal caso il ricorso individuale alla Corte di Strasburgo ex art. 34 della CEDU è ricevibile 
(sentenza 27 marzo 2003, Scordino ed aa. c/ Italia) e la Corte provvede a tutelare 
direttamente il diritto della vittima che essa ha ritenuto non completamente tutelato dal 
diritto interno. 

Il giudice della completezza o meno della tutela che la vittima ha ottenuto secondo il diritto 
interno è, ovviamente, la Corte europea, alla quale spetta di fare applicazione dell’art. 41 
CEDU per accertare se, in presenza della violazione della norma della CEDU, il diritto 
interno abbia permesso di riparare in modo completo le conseguenze della violazione 
stessa. 

La tesi secondo cui, nell’applicare la legge n. 89/2001, il giudice italiano può seguire 
un’interpretazione non conforme a quella che la corte europea ha dato della norma dell’art. 
6 CEDU (al cui violazione costituisce il fatto costitutivo del diritto all’indennizzo attribuito 
dalla detta legge nazionale), comporta che la vittima della violazione, qualora riceva in 
sede nazionale una riparazione ritenuta incompleta dalla Corte europea, ottenga da 
quest’ultimo giudice l’equa soddisfazione prevista dall’art. 41 CEDU. Il che renderebbe 
inutile il rimedio predisposto dal legislatore italiano con la legge n. 89/2001 e 
comporterebbe una violazione del principio di sussidiarietà dell’intervento della Corte di 
Strasburgo. 

Deve, allora, concordarsi con la Corte Europea dei diritti dell’uomo la quale, nella citata 
decisione sul ricorso Scordino (relativo alla incompletezza della tutela accordata dal 
giudice italiano in applicazione della legge n. 89/2001), ha affermato che “deriva dal 
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principio di sussidiarietà che le giurisdizioni nazionali devono, per quanto possibile, 
interpretare ed applicare il diritto nazionale conformemente alla Convenzione”. 

Questo dovere per il giudice italiano, chiamato a dare applicazione alla legge n. 89/2001, 
di interpretare detta legge in modo conforme alla CEDU per come essa vive nella 
giurisprudenza della Corte europea, opera “per quanto possibile”, e quindi solo nei limiti in 
cui detta interpretazione conforme sia resa possibile dal testo della stessa legge n. 89, non 
potendo certo il giudice violare quest’ultima legge, alla quale egli è pur sempre soggetto 
(concetto esattamente sottolineato nella memoria del Ministero della Giustizia). 

Ma un’eventuale contrasto tra la legge n. 89/2001 e la CEDU porrebbe una questione di 
conformità della stessa con la costituzione che, come si è visto, tutela lo stesso bene della 
ragionevole durata del processo, oltre a garantire i diritti inviolabili dell’uomo (art. 2). 
Occorre, allora, accertare se possa darsi alla detta legge un’interpretazione che sia 
conforme alla CEDU, in applicazione del canone ermeneutico secondo cui va preferita 
l’interpretazione della legge che la renda conforme alla costituzione. 

12. Dalla giurisprudenza della Corte di Strasburgo si desume che il danno non patrimoniale 
conseguente alla durata non ragionevole del processo, una volta che sia stata provata detta 
violazione dell’art. 6 della CEDU, viene normalmente liquidato alla vittima della 
violazione, senza bisogno che la sua sussistenza sia provata, sia pure in via soltanto 
presuntiva. E ciò a differenza del danno patrimoniale, per cui si richiede invece la prova 
della sua esistenza. 

Al riguardo possono consultarsi le recenti sentenze della Corte di Strasburgo su ricorsi 
contro l’Italia, emanate in data 31 luglio 2003 (cause Battistoni, Ferroni Rossi, La Paglia, 
Tempesti Chiesi, Fezia, Marigliano, De Gennaro, Miscioscia, Gatti), in data 28 marzo 2002 
(cause Soave, Contardi, Lattanti e Cascia), in fata 19 febbraio 2002 (cause Piacenti, De 
Cesaris, Sardo, Donato, Di Pede), in data 12 febbraio 2002 (cause Ventrone, Seccia, E.M., 
De Rosa, It. R., società Croce Gialla Romana s.a.s.), sentenze tutte che, accertata la 
violazione del termine ragionevole di durata, hanno liquidato alle vittime il danno non 
patrimoniale ritenuto sussistente senza bisogno di alcun accertamento al riguardo. 

Siffatto orientamento interpretativo della Corte Europea non significa, però, che il danno 
non patrimoniale sia insito nella mera esistenza della violazione, sia cioè, come si usa dire, 
in re ipsa. Ciò comporterebbe che, accertata la violazione, dovrebbe necessariamente 
conseguirne il risarcimento del danno non patrimoniale, che non potrebbe giammai essere 
escluso. Ma tale tesi interpretativa si porrebbe in chiaro contrasto proprio con l’art. 41 
CEDU, ove si prevede che, accertata la violazione, la Corte europea accorda un’equa 
soddisfazione alla parte lesa “quando è il caso”, e quindi non in tutti i casi. E, in 
applicazione di tale disposizione, la Corte di Strasburgo, alcune volte, ha ritenuto 
sufficiente a riparare il danno morale della vittima il riconoscimento solenne, contenuto 
nella decisione di merito, che la violazione dedotta nel ricorso sussiste (tra le decisioni 
recenti v., in relazione però a violazione diverse da quella sulla durata del processo, 
sentenza 14 novembre 2000, causa Riepan c. Austria; sentenza 10 ottobre 2000, causa 
Daktaras c. Lituania; sentenza 6 giugno 2000, causa Magee c. Regno Unito; e, nei 
confronti dell’Italia, sentenza 30 ottobre 2003, sul ricorso Ganci, che ha accertato la 
violazione del diritto di accesso ad un Tribunale). 

Non è, quindi, accettabile la tesi del cd. danno-evento, e cioè del danno non patrimoniale 
insito nella violazione della durata ragionevole del processo. Il danno non patrimoniale, 
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anche secondo la CEDU, costituisce una conseguenza della detta violazione, la quale, però, 
a differenza del danno patrimoniale, si verifica normalmente, e cioè di regola, per effetto 
della violazione stessa. Ed invero è normale che la anomala lunghezza della pendenza di 
un processo produca nella parte che vi è coinvolta un patema d’animo, un’ansia, una 
sofferenza morale che non occorre provare, sia pure attraverso elemento presuntivi. 
Trattasi di conseguenza non patrimoniale che possono ritenersi presenti secondo l’id quod 
plerumque accidit, senza bisogno di alcun sostegno probatorio relativo al singolo caso. 

Possono, però, aversi situazioni concrete in cui tali conseguenze normali della pendenza 
del processo vanno escluse, perché il protrarsi del giudizio risponde ad un interesse della 
parte o è comunque destinato a produrre conseguenze che la parte percepisce a sé 
favorevoli. Si pensi, per fare un esempio (che prescinde dal caso oggetto del presente 
giudizio, ma che è consentito dal fatto che le Sezioni unite sono chiamate a risolvere una 
questione di massima rilevante anche in altri giudizi), al caso di un locatario che, durante il 
giudizio, continui a detenere l’immobile locato e quindi a beneficiare delle utilità derivanti 
dalla detenzione del bene, onde la lunghezza del giudizio comporti per lui effetti 
favorevoli, anziché negativi. Più in generale, può dirsi che la piena consapevolezza nella 
parte processuale civile della infondatezza delle proprie istanze o della loro inammissibilità 
rende inesistente il danno non patrimoniale, perché tale consapevolezza fa venire meno 
l’ansia ed il malessere correlati all’incertezza della lite, essendo con gli stessi 
incompatibile (v., in tal senso, Cass. 11 dicembre 2002 n. 17650; 18 settembre 2003 n. 
13741). 

In assenza di tali situazioni particolari che si rilevino presenti nel singolo caso concreto, il 
danno non patrimoniale non può essere negato alla persona che ha visto violato il proprio 
diritto alla durata ragionevole del processo, ed ha perciò subito l’afflizione causata 
dall’esorbitante attesa della decisione (a prescindere dall’esito della stessa, e quindi anche 
se di contenuto sfavorevole alla vittima della violazione). 

13. Il ritenere che il danno non patrimoniale si verifica normalmente per effetto della 
violazione dell’art. 6 CEDU (sotto il profilo del mancato rispetto del termine ragionevole) 
non si pone in contrasto con le disposizioni della legge n. 89/2001, ed in particolare con 
l’art. 2, che configura il diritto all’equa riparazione. 

La legge nazionale, in coerenza con la sua ratio giustificativa (v., retro, par. 3), non si è 
voluta discostare dalla CEDU. Particolarmente significativo in tal senso è il disposto del 
comma 2 dell’art. 2, ove sono indicati i criteri che il giudice italiano è tenuto a considerare 
al fine di accertare se vi sia stata o meno violazione del termine ragionevole: la complessità 
del caso, il comportamento delle parti e quello del giudice e delle altre autorità. Sono 
questi i tre criteri principali elaborati dalla giurisprudenza europea sulla CEDU, che 
vengono normalmente enunciati nello stesso ordine seguito dalla citata norma della legge 
italiana. 

Ed ancora più espliciti sono i lavori preparatori della legge n. 89/2001. Nella relazione al 
disegno di legge del senatore Pinto (atto senato n. 3813 del 16 febbraio 1999) si afferma 
che il meccanismo riparatorio proposto con l’iniziativa legislativa (e poi recepito dalla 
legge citata) assicura al ricorrente “una tutela analoga a quella che egli riceverebbe nel 
quadro della istanza internazionale”, poiché il riferimento diretto all’art. 6 della CEDU 
consente di trasferire sul piano interno “i limiti di applicabilità della medesima 
disposizione esistenti sul piano internazionale, limiti che dipendono essenzialmente dallo 
stato e dall’evoluzione della giurisprudenza degli organi di Strasburgo, specie della Corte 
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europea dei diritti dell’uomo, le cui sentenze dovranno quindi guidare – come del resto 
anche negli altri aspetti qui rilevanti – il giudice interno nella definizione di tali limiti”. 

Per quanto attiene specificamente alla liquidazione del danno, va tenuto presente che la 
Camera dei deputati, nella seduta del 6 marzo 2001, respinse un emendamento presentato 
dagli On.li Pecorella e Saponara, secondo cui “il mancato rispetto del termine ragionevole 
… da diritto ad un’equa riparazione”. Tale modifica del disegno di legge Pinto avrebbe 
ricollegato l’indennizzo al semplice accertamento della violazione, recependo la tesi del 
danno in re ipsa e rendendo automatica la riparazione; ma come si è visto (v., retro, il 
precedente paragrafo), tale tesi non è conforme all’art. 41 CEDU che non contempla tale 
automatismo. 

Deve, quindi, ritenersi che non sia in contrasto con la CEDU la norma dell’art. 2 della 
legge n. 89/2001, la quale ricollega l’indennizzo all’avere “subito un danno patrimoniale o 
non patrimoniale”, non considerando sufficiente l’accertamento della mera violazione della 
CEDU. 

La formula della legge nazionale non impedisce, però, di ravvisare una diversità della 
prova richiesta per la sussistenza dei due tipi di danno, diversità strettamente correlata alle 
differenti caratteristiche del danno patrimoniale e di quello non patrimoniale. Mentre 
l’esistenza del primo, derivando da circostanze esteriori e sensibili, può (e deve) formare 
oggetto di specifica dimostrazione, la sofferenza di un danno non patrimoniale, per la 
lungaggine del processo, avendo natura meramente psicologica, non è suscettibile di 
ricevere un’obiettiva dimostrazione, onde l’interprete deve prendere atto che esso si 
verifica nella normalità dei casi, secondo l’id quod plerumque accidit. Può, allora, parlarsi, 
a proposito del danno non patrimoniale derivante dalla violazione dell’art. 6 CEDU (nel 
profilo considerato dalla legge n. 89/2001), non di danno insito nella violazione (danno in 
re ipsa), ma di prova (del danno) di regola in re ipsa, nel senso che provata la sussistenza 
della violazione, ciò comporta, nella normalità dei casi, anche la prova che essa ha 
prodotto conseguenze non patrimoniali in danno della parte processuale. Ma tale 
consequenzialità, proprio perché normale e non necessaria o automatica, può trovare, nel 
singolo caso concreto, una positiva smentita qualora risultino circostanze che, come si è 
precisato (v., retro, il precedente paragrafo), dimostrino che quelle conseguenze non si 
sono verificate. 

Siffatta interpretazione, relativa alla prova del danno non patrimoniale richiesto dalla legge 
n. 89/2001, deve ritenersi consentita dalle disposizioni contenute in detta legge, e va 
adottata al fine di porla in piena sintonia con la giurisprudenza della Corte europea dei 
diritti dell’uomo sulle conseguenze del mancato rispetto del termine ragionevole, 
evitandosi così i dubbi di contrasto della stessa legge con la Costituzione italiana. 

14.Per le ragioni qui esposte nei paragrafi 8-13 le censure del ricorso con cui si lamenta la 
mancata liquidazione del danno non patrimoniale vanno ritenute fondate, perché la 
decisione impugnata ha affermato la necessità che tale danno debba essere provato 
dall’attore nello stesso modo richiesto per la prova del danno patrimoniale e, avendo 
ritenuto non provato né l’uno né l’altro, ha respinto la domanda di equa riparazione, pur 
avendo accertato la sussistenza della violazione del mancato rispetto del termine 
ragionevole. 

Consegue che la decisione impugnata va cassata nella parte in cui ha respinto la domanda 
di riparazione del danno non patrimoniale. La causa va rinviata alla Corte di appello di 
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Campobasso che, in diversa composizione, si pronunzierà nuovamente sulla domanda di 
riparazione del danno non patrimoniale proposta dal B., previa determinazione precisa del 
periodo di tempo eccedente il termine ragionevole (art. 2, comma 3, lett. a, della legge 
89/2001). La decisione impugnata, invero, come si è detto in narrativa, ha accertato la 
sussistenza della violazione, ma non ha determinato tale periodo di tempo, avendo 
probabilmente ritenuto che tale determinazione non era indispensabile in considerazione 
del rigetto della domanda di equa riparazione. Essa, però, appare necessaria anche per 
l’accertamento in ordine all’esistenza del danno non patrimoniale, il quale va riferito 
soltanto al “periodo eccedente il termine ragionevole” di durata del processo. 

In ordine a quest’ultimo accertamento il giudice di rinvio si atterrà al seguente principio di 
diritto: “una volta accertata e determinata l’entità della violazione relativa alla durata 
ragionevole del processo secondo le norme della legge n. 89/2001, il giudice deve ritenere 
sussistente il danno non patrimoniale ogni qual volta non ricorrano, nel caso concreto, 
circostanze particolari che facciano positivamente escludere che tale danno sia stata subito 
dal ricorrente”. 

Il giudice di rinvio si pronunzierà anche sulle spese del giudizio di Cassazione. 

P.Q.M. 

La Corte riunisce i ricorsi, accoglie il ricorso principale per quanto di ragione, rigetta il 
ricorso incidentale, cassa la decisione impugnata e rinvia la causa alla Corte di Appello di 
Campobasso, anche per le spese del giudizio di Cassazione. 

Così deciso a Roma il 27 novembre 2003. 

Depositata in Cancelleria il 26 gennaio 2004./n. 1338 
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Cassazione civile , sez. I, 15 giugno 2004, n. 11300 

                   LA CORTE SUPREMA DI CASSAZIONE                     
                        SEZIONE PRIMA CIVILE                          

Composta dai Sigg.ri Magistrati:                                      
Dott.  Rosario          DE MUSIS                    Presidente        

Dott.  Ugo Riccardo     PANEBIANCO                  Consigliere       
Dott.  Donato           PLENTEDA                    Consigliere       

Dott.  Giuseppe         MARZIALE                    Cons. relatore    
Dott.  Paolo            GIULIANI                    Consigliere       

ha pronunciato la seguente:                                           
                              ORDINANZA                               

sul  regolamento  di  competenza  richiesto  d'ufficio  dalla   Corte 
d'appello di Lecce con ordinanza del 13 febbraio 2003 pronunciata nel 

giudizio iscritto a ruolo con il n. 173/02.                           
Letti gli atti e le requisitorie del P.M., in persona  del  sostituto 

procuratore generale Antonio Martone, il quale  ha  chiesto  che  sia 
dichiarata la competenza per  territorio  della  Corte  d'appello  di 

Lecce o, in alternativa, della Corte d'appello di Roma;               
Udita la relazione della causa  svolta  nell'adunanza  in  camera  di 
consiglio del 18 febbraio 2004  dal  relatore  cons.  dott.  Giuseppe 

Marziale.                                                             

Fatto 

- che il signor Simplicio Del Moro, con ricorso del 16 maggio 2002, adiva la 
Corte d'appello di Potenza chiedendo la condanna del Presidente del 
Consiglio dei Ministri al pagamento dell'equa riparazione dei danni 
patrimoniali e non patrimoniali subiti a causa dell'eccessiva durata del 
processo, non ancora definito, instaurato innanzi al T.A.R. per la Puglia - 
Sezione distaccata di Lecce, al fine di ottenere il riconoscimento, da parte 
del Ministero della Difesa, dei benefici economici previsti dall'art. 17, d.l. 6 
giugno 1981, n. 283, convertito nella 6 agosto 1981, n. 432; 
- che la Corte declinava la propria competenza territoriale in favore della 
Corte d'appello di Lecce, assumendo l'inapplicabilità dei criteri di 
ripartizione stabiliti dall'art. 11 c.p.p., richiamato dall'art. 3, legge 24 
marzo 2001, n. 89; 
- che la Corte d'appello di Lecce, ritenendosi a sua volta incompetente, sul 
rilievo che il citato art. 11 c.p.p. sarebbe invece nel caso di specie 
applicabile, ha richiesto d'ufficio regolamento di competenza; 
- che le parti, alle quali l'ordinanza è stata comunicata il 20 febbraio 2003, 
non hanno depositato scritture difensive. 

Diritto 

- che il regolamento è ammissibile, dal momento che i criteri per la 
determinazione della competenza territoriale in relazione al presente 
giudizio sono stabiliti con norme non derogabili dall'autonomia privata (art. 
45 c.p.c.); 
- che, secondo il consolidato orientamento di questa Corte, in tema di equa 
riparazione per violazione del termine di durata ragionevole del processo, 
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la competenza territoriale per la trattazione dei ricorsi riguardanti ritardi 
verificatisi in processi celebrati, come nel caso di specie, davanti a giudici 
non ordinari (e, quindi, non articolati su base distrettuale) deve essere 
individuata (non già secondo il criterio stabilito dall'art. 3, legge 24 marzo 
2001, n. 89, per il quale il giudice territorialmente competente a conoscere 
la domanda di equa riparazione deve essere individuato nella corte 
d'appello del distretto in cui ha sede il giudice competente, ai sensi dell'art. 
11 c.p.p., a giudicare nei procedimenti in cui un magistrato assume la 
qualità di persona sottoposta ad indagini, di imputato, ovvero di persona 
offesa o danneggiata dal reato), ma in base ai principi generali e, quindi, 
con riferimento all'art. 25 c.p.c., alla stregua del quale, quando (come 
nell'ipotesi in esame) l'amministrazione dello Stato è convenuta, la 
competenza appartiene inderogabilmente alla corte d'appello nel cui 
distretto si trova il luogo in cui è sorta o deve eseguirsi l'obbligazione 
(Cass. [ord.] 4 febbraio 2003, n. 1653; 16 maggio 2003, n. 7721; 10 
luglio 2003, n. 10902); 
- che, alla stregua di tali principi, deve ritenersi che ove, come nel caso di 
specie, l'obbligazione abbia origine da un fatto illecito e sia convenuta in 
giudizio un'Amministrazione dello Stato, il giudice territorialmente 
competente deve essere individuato sulla base del luogo in cui è sorta 
l'obbligazione risarcitoria (e, quindi, del luogo in cui è stato commesso 
l'illecito) ovvero di quello in cui l'obbligazione deve essere eseguita, da 
identificarsi, sulla base delle norme in tema di contabilità pubblica (art. 54, 
primo comma, lett. d, r.d. 18 novembre 1923, n. 2440, in relazione agli 
artt. 278, 287 e 407, r.d. 23 maggio 1924, n. 827) in quello della Tesoreria 
provinciale, nella cui circoscrizione ha domicilio il creditore (Cass. 24 marzo 
2000, n. 3540; 9 aprile 2001, n. 5270, oltre a Cass. 1653/03, 7721/03, 
10902/03, citt.); 
- che appare quindi evidente che, contrariamente a quel che sia assume 
nell'ordinanza, la Corte d'appello di Lecce è nel caso di specie 
territorialmente competente, in quanto, per quanto si è detto, proprio in 
Lecce era stato instaurato il giudizio del quale si deduce l'irragionevole 
durata e sarebbe stato quindi commesso l'illecito posto a fondamento della 
richiesta di pagamento dell'equa riparazione (art. 25, secondo comma, 
c.p.c.); 
- che non vi è luogo a liquidazione delle spese per la presente fase di 
giudizio. 

P.Q.M 

La Corte di cassazione, pronunciando sul regolamento di competenza 
richiesto d'ufficio dalla Corte d'appello di Lecce con ordinanza del 13 
febbraio 2003, dichiara detta Corte territorialmente competente a 
conoscere della domanda di equa riparazione proposta dal signor Simplicio 
Del Moro con ricorso del 16 maggio 2002 innanzi alla Corte d'appello di 
Potenza. 
Così deciso, in Roma, nella camera di consiglio del 18 febbraio 2004. 
 

DEPOSITATA IN CANCELLERIA IL 15 GIU. 2004.
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Cassazione civile , sez. I, 16 luglio 2004, n. 13163 

LA CORTE SUPREMA DI CASSAZIONE                     
  SEZIONE PRIMA CIVILE                          

Composta dai Sigg.ri Magistrati:                                      
Dott. Giovanni LOSAVIO -   Presidente -                               

Dott. Giuseppe MARZIALE -  Cons. relatore -                           
Dott. Renato   RORDORF -   Consigliere -                              
Dott. Fabrizio FORTE -     Consigliere -                              
Dott. Luigi    MACIOCE -   Consigliere -                              

ha pronunciato la seguente:                                           
 

  SENTENZA                                
sul ricorso proposto da:                                              

MINISTERO DELLA GIUSTIZIA, in  persona  del  Ministro,  elettivamente 
domiciliato in Roma, Via dei Portoghesi n.  12,  presso  l'Avvocatura generale  

dello Stato, che lo rappresenta e difende come per legge;    
                                                                                      - ricorrente - 
B.B. S.n.c. di R. & L. B.B., elettivamente domiciliata in  Roma,  Via Monte  

Zebio  n.  30,  presso  l'avv.  Giammaria  Camici,  unitamente all'avv. Nunzio 
Gentileschi, che lo rappresenta e difende in virtù di procura  a  margine  

dell'atto  di  controricorso  e    di    ricorso incidentale;                                                         
                                                        - controricorrente ricorrente incidentale  

 

sul ricorso proposto da:                                              
B.B. di R. & L. B.B. in liquidazione,  in  persona  del  liquidatore, elettivamente 

domiciliata in Roma, Via  Monte  Zebio  n.  30,  presso l'avv. Giammaria 
Camici, unitamente all'avv. Nunzio Gentileschi,  che lo rappresenta e difende in 

virtù di procura a margine  dell'atto  di controricorso e di ricorso incidentale;                              
                                                                       - ricorrente incidentale - 

contro                                 
MINISTERO DELLA GIUSTIZIA;                                            

                                                                            - intimato - 
avverso il decreto della Corte d'appello di Perugia n. 1376/02 del 14 agosto 

2002.                                                          
Udita la relazione della causa svolta nella pubblica udienza  dell'11 giugno 

2004 dal dott. Giuseppe Marziale;                              
Udito l'avvocato dello Stato D'Avanzo;                                

Udito il P.M., in persona del sostituto  procuratore  generale  dott. 
Dario Cafiero, il quale ha concluso per  il  rigetto  di  entrambi  i 

ricorsi. 

Fatto 

- che, con atto depositato il 29 aprile 2002 presso la Corte d'appello di Genova, 
il liquidatore della s.n.c. B.B. di R. & L. B.B. (d'ora innanzi: Società) proponeva 
ricorso ai sensi dell'art. 2, legge 24 marzo 2001, n. 89, chiedendone la 
condanna al pagamento dell'equa riparazione dei danni, patrimoniali e non 
patrimoniali, subiti a causa della "non ragionevole" durata del processo 
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promosso innanzi al Tribunale di Prato al fine di ottenere il pagamento di una 
somma di denaro dalla s.r.l. B.Manifattura T.D.B. della somma di L. 
31.034.801, oltre interessi; 
- che la ricorrente precisava: a) che il giudizio, iniziato nel 1989 con la 
richiesta di emissione del decreto ingiuntivo, si era concluso il 9 agosto 2001 
con l'emissione della sentenza di primo grado che aveva respinta l'opposizione; 
b) che, avendo la società nel frattempo cessato la propria attività, era riuscita 
a recuperare solo una parte della somma dovuta; 
- che l'Amministrazione si opponeva all'accoglimento della domanda, 
eccependo, in via preliminare, la decadenza della ricorrente, per l'inutile 
decorso del termine stabilito dall'art. 4, legge 89/01; 
- che la Corte territoriale dichiarava la domanda tempestiva, sul rilievo che, 
quando la domanda era stata proposta (29 aprile 2002), la sentenza non era 
ancora passata in giudicato e accoglieva la domanda limitatamente alla 
richiesta di equa riparazione del danno non patrimoniale, il cui ammontare 
liquidava in complessivi 8.000 "euro", dopo aver rilevato che la sua durata era 
stata di 12 anni e aveva ecceduto di otto anni quella da reputarsi 
ragionevolmente necessaria alla conclusione della prima fase di giudizio; 
- che la richiesta di equa riparazione del danno patrimoniale era invece 
respinta sul rilievo che non era stata fornita la prova del nesso di causa tra la 
durata del processo e l'impossibilità di soddisfare il proprio diritto; 
- che il Ministero chiede la cassazione di tale decreto con due motivi di ricorso; 
- che l'intimata resiste e propone, a sua volta, ricorso incidentale. 

Diritto 

- che deve essere preliminarmente disposta la riunione dei due ricorsi, ai sensi 
dell'art. 335 c.p.c.; 
- che, con il primo motivo del ricorso principale, l'Amministrazione - 
denunziando violazione e falsa applicazione dell'art. 4, legge 24 marzo 2001, 
n. 89, anche in relazione all'art. 324 c.p.c., nonché vizio di motivazione - 
censura il decreto impugnato per aver ritenuto tempestiva la domanda di equo 
indennizzo, senza considerare: a) che l'art. 4 della citata legge 89/01, in linea 
con quanto previsto dalla Convenzione per la salvaguardia dei diritti dell'uomo 
e delle libertà fondamentali, firmata a Roma il 4 novembre 1950 e ratificata 
con legge 4 agosto 1955, n. 848, individua il momento iniziale della decorrenza 
del termine, stabilito a pena di decadenza per la proposizione della domanda in 
questione, in quello in cui la decisione è divenuta "definitiva", senza richiedere 
anche che essa sia "passata in giudicato"; b) che nel caso di specie la sentenza 
pronunciata a conclusione del procedimento pronunciata dal Tribunale era stata 
depositata il 9 agosto 2001 e doveva quindi ritenersi "definitiva" ad ogni 
effetto, a partire da tale data; c) che, conseguentemente, la domanda di equa 
riparazione, proposta il 29 aprile 2002, era stata tardiva; 
- che l'art. 4 della citata legge 89/01, stabilendo che la domanda di equa 
riparazione deve essere proposta, a pena di decadenza, entro sei mesi dal 
"momento in cui la decisione .... è divenuta definitiva", fa specifico riferimento 
alla decisione "che conclude ... il procedimento" e, cioè, a quella "finale" che, 
appunto perché tale, è in linea di principio immutabile non appena viene ad 
esistenza, non essendo ulteriormente impugnabile, salvo che in alcune ipotesi 
eccezionali (art. 391 bis c.p.c.); 
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- che è quindi evidente che la decisione, quando, come nel caso di specie, sia 
emanata a conclusione (non dell'intero procedimento, ma) di una fase 
processuale intermedia, divenga "definitiva", nel senso richiesto dalla 
disposizione in esame, solo dopo la scadenza dei termini previsti per la sua 
impugnazione; 
- che, in effetti, fino a quando la decisione è impugnabile il procedimento è da 
ritenersi "pendente" e deve quindi ritenersi, proprio alla stregua di quanto 
disposto dallo stesso art. 4, che la domanda di equa riparazione può essere 
proposta senza alcuna limitazione di ordine temporale fino a quando il 
procedimento non sia concluso; 
- che sarebbe, pertanto, contraddittorio affermare che, nell'ipotesi considerata, 
la domanda debba essere invece avanzata entro sei mesi da quando la 
decisione è stata pronunziata; 
- che tale doglianza è, pertanto, infondata; 
- che a non diverse conclusioni deve giungersi per il secondo motivo dello 
stesso ricorso, con il quale - denunziandosi violazione e falsa applicazione 
dell'art. 2, legge 89/01 anche in relazione all'art. 2697 c.c. - il decreto 
impugnato viene censurato per aver accolto, sia pur solo in parte, la domanda 
di equa riparazione, senza considerare: a) che non era stata fornita la prova 
dell'esistenza di un effettivo pregiudizio provocato dalla durata irragionevole 
del processo; che, in particolare, il danno non patrimoniale della persona 
giuridica, è ipotizzabile solo rispetto alla lesione dei suoi diritti della personalità 
e non può essere quindi riferito anche a turbamenti di carattere psicologico; 
- che la censura, in tali termini formulata, deve essere riferita alla liquidazione 
del danno non patrimoniale, essendo stata respinta dalla Corte territoriale la 
richiesta di equa riparazione del danno patrimoniale; 
- che le Sezioni Unite di questa Corte, all'esito di una attenta riconsiderazione 
delle questioni connesse all'applicazione del citato art. 2, l. 89/01, hanno 
statuito che la durata irragionevole del processo arreca, normalmente, alle 
parti sofferenze di carattere psicologico sufficienti a giustificare la liquidazione 
di un danno non patrimoniale e che, conseguentemente, una volta accertata e 
determinata l'entità della violazione relativa alla durata ragionevole del 
processo, il giudice deve ritenere tale danno esistente, sempre che non 
ricorrano, nel caso concreto, circostanze particolari, le quali facciano 
positivamente escludere che un pregiudizio siffatto sia stato subito dal 
ricorrente (sent. 26 gennaio 2004, n. 1339); 
- che tali conclusioni vanno tenute ferme anche rispetto agli enti personificati, 
alla stregua del costante orientamento della Corte europea dei Diritti dell'Uomo 
(d'ora innanzi: Corte europea) la quale, con indirizzo ormai consolidato, 
afferma che tali enti, non diversamente dagli individui persone fisiche, hanno il 
diritto di ottenere la riparazione dei danni non patrimoniali causati dalla durata 
non ragionevole del processo (tra le più recenti: 8 giugno 2004, B.Clinique 
Mozart SarlB. c. France; 17 giugno 2003, B.S.C.I. BoumoisB. c. Rep. Tchèquer; 
15 febbraio 2003, B.Sitram SAB. c. Belgique; 27 febbraio 2003, B.Textile 
Traders Ltd.B. c. Portugal); 
- che, in particolare, con la, sentenza 6 aprile 2000, B.Comingersoll SAB. c. 
B.PortugalB., la stessa Corte, affrontando la questione in composizione 
allargata (Grande Chambre), ha statuito: 
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1. che il diritto di ottenere, ai sensi dell'art. 41 della Convenzione, una 
riparazione pecuniaria del danno non patrimoniale causato dalla durata 
irragionevole di un processo compete anche alle società commerciali; 
2. che l'esistenza di un danno non patrimoniale può essere, in detta ipotesi, 
ravvisata anche nello stato o di incertezza e di disagio che la durata 
(eccessiva) del processo determina nei soci e nelle persone preposte alla 
gestione dell'impresa; 
- che a tali principi la Corte europea si è, in seguito, costantemente attenuta, 
tutte le volte che la questione è stata sottoposta al suo esame (in tal senso, tra 
le tante: sent. 9 novembre 2000, B.Tor di Valle Costruzioni S.p.a.B. c. Italie 
(n. 1); 20 marzo 2002, B.LSI Information TechnologiesB. c. Grece; 19 giugno 
2002, B.Société Industrielle d'Entretien et de Servine B. c. France; 15 febbraio 
2003, B.OVAL SprlB. c. Belgique; 31 luglio 2003, B.Sociedade Agricola do Peral 
SA c. Portugal; 2 ottobre 2003, B.Sovtransavto HoldingB. c. B.UcraineB.; 8 
giugno 2004, B.Clinique Mozart SarlB. c. France); 
- che tale orientamento interpretativo è da ritenersi, pertanto, ormai 
consolidato; 
- che l'insorgenza di turbamenti di carattere psicologico imputabili alla persona 
giuridica a causa della durata "eccessiva" del processo è ritenuta normale dalla 
Corte europea che, appunto per questo, accorda il diritto alla riparazione 
economica, una volta accertato che la durata del processo ha oltrepassato il 
termine "ragionevole", senza richiedere che l'esistenza di tale danno sia 
specificamente provata dalla parte interessata (tra le più recenti: sent. 8 
giugno 2004, B.Clinique MozartB., cit; 15 febbraio 2003, B.Oval SprlB., cit.), 
non diversamente dalle ipotesi in cui la parte lesa sia rappresentata (invece 
che da una persona giuridica) da individui persone fisiche (in tal senso, da 
ultimo: sent 15 giugno 2004, B.HoufovaB. c. B.Rep. TchèqueB.; 8 giugno 
2004, B.MutumuraB. c. France; 8 giugno 2004, B.BeaumerB. c. France); 
- che le decisioni della Corte europea, come è stato di recente chiarito, 
assumono, in linea di principio, valore vincolante per il giudice nazionale, in 
quanto l'art. 2, legge 89/01 identifica il fatto costitutivo del diritto all'equa 
riparazione del danno causato dalla durata irragionevole del processo facendo 
specifico riferimento all'art. 6 - 1, primo paragrafo, della Convenzione e che, 
per tale ragione, detta disposizione deve essere intesa così come interpretata 
dal Giudice (la Corte europea, appunto), specificamente istituito, come 
precisato nell'art. 19, al fine di "per assicurare il rispetto degli impegni 
derivanti alle Alte Parti Contraenti dalla Convenzione" medesima (Cass. sez. 
un. 26 gennaio 2004, nn. 1338, 1339, 1340, 1341); 
- che questa Corte, peraltro, muovendo dall'assunto che per gli enti 
personificati non sarebbe ontologicamente configurabile un coinvolgimento 
psicologico in termini di patemi d'animo, ha statuito che tali enti hanno titolo 
per chiedere il risarcimento del danno non patrimoniale solo quando tale danno 
consista nella lesione di diritti della personalità compatibili con l'assenza di 
fisicità, come quelli all'esistenza, all'identità, al nome e all'immagine, negando 
conseguentemente che tali enti possano richiedere il risarcimento del c.d. 
danno morale soggettivo, costituito dai patemi d'animo e, più in generale, dai 
turbamenti psichici determinati dall'illecito (Cass. 31 maggio 2003, n. 8828; 3 
marzo 2000, n. 2367 e, con specifico riferimento all'equa riparazione prevista 
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dall'art. 2, legge 89/01: Cass. 2 agosto 2002, n. 11592; 2 agosto 2002, n. 
11600; 29 ottobre 2002, n. 15233; 19 novembre 2002, n. 16262; 10 aprile 
2003, n. 5664); 
- che l'accoglimento di questa impostazione comporta, peraltro, se non 
l'esclusione, certamente il drastico ridimensionamento, per le persone 
giuridiche e per le organizzazioni collettive in genere, della possibilità di 
ottenere il risarcimento del danno non patrimoniale nell'ipotesi considerata 
dall'art. 2 della citata legge 89/01, essendo assai difficilmente ipotizzabile che 
tale danno, in caso di irragionevole durata del processo, possa materializzarsi 
in un pregiudizio diverso da quello costituito da disagi e turbamenti di carattere 
psicologico (désagréments) nelle persone preposte alla gestione dell'ente o nei 
suoi membri, quando esso abbia struttura collettiva; 
- che tale orientamento interpretativo è quindi difforme da quello della Corte 
europea che, come si è posto in evidenza, pone invece sullo stesso piano 
persone fisiche e le persone giuridiche rispetto alla possibilità di ottenere la 
riparazione del danno non patrimoniale derivante dalla durata irragionevole del 
processo, riconoscendo espressamente, sia nell'uno che nell'altro caso, la 
"riparabilità" dei danni non patrimoniali correlati all'insorgere di turbamenti di 
natura psichica; 
- che, d'altro canto, si è ormai chiarito che le persone giuridiche hanno una 
soggettività meramente transitoria e strumentale, in quanto le situazioni 
giuridiche loro imputate sono destinate a tradursi, secondo le regole 
dell'organizzazione interna, in situazioni giuridiche riferite (e questa volta 
definitivamente) ad individui persone fisiche, e che, quindi, nella personalità 
giuridica non deve essere ravvisato lo statuto di un'entità diversa dalle persone 
fisiche, ma una particolare normativa avente pur sempre ad oggetto relazioni 
tra uomini (Cass. 26 ottobre 1995, n. 11151; 12 dicembre 1995, n. 12733); 
- che, per tale ragione, non si dubita che alle persone giuridiche possono 
essere imputati stati soggettivi legati al possesso di qualità psichiche 
tipicamente umane, come quelli di buona o mala fede, di dolo o di colpa (Cass. 
22 novembre 1996, n. 10359; 22 ottobre 1997, n. 10383; 11 agosto 2000, n. 
10719); 
- che non sembrano quindi esistere nel nostro ordinamento ostacoli normativi 
insuperabili al riconoscimento del diritto delle persone giuridiche di ottenere la 
riparazione del danno non patrimoniale secondo i criteri stabiliti dalla Corte 
europea e, quindi, anche nelle ipotesi in cui tale danno sia correlato a 
turbamenti di carattere psichico; 
- che anche la censura formulata con il secondo motivo è quindi infondata; 
- che tale ricorso deve essere pertanto respinto in ogni sua parte; 
- che con il ricorso incidentale, la Società - denunziando violazione e falsa 
applicazione dell'art. 2, legge 89/01, nonché vizio di motivazione - censura il 
decreto impugnato per non aver accolto la richiesta di equa riparazione del 
danno patrimoniale e non aver dato comunque conto dei motivi posti a 
fondamento della decisione adottata; 
- che la domanda era fondata sull'assunto che il ritardo nella definizione del 
processo avesse reso impossibile l'integrale soddisfacimento del credito fatto 
valere nei confronti della s.r.l. B.T.D.B.; 
- che, contrariamente a quel che assume la ricorrente, la Corte territoriale ha 
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indicato, sia pure in modo sintetico, le ragioni del proprio convincimento, la cui 
persuasività non può essere riconsiderata in questa sede di legittimità; 
- che anche tale ricorso deve essere quindi rigettato; 
- che ricorrono giusti motivi di compensazione delle spese di questa ulteriore 
fase di giudizio. 

P.Q.M 

La Corte di cassazione riunisce i ricorsi e li rigetta. Compensa le spese di 
giudizio. 
Così deciso, in Roma, nella camera di consiglio dell'11 giugno 2004. 
 

DEPOSITATO IN CANCELLERIA IL 16 LUG. 2004. 
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Cassazione civile , sez. I, 23 aprile 2005 , n. 8568 

                   LA CORTE SUPREMA DI CASSAZIONE                    
                        SEZIONE PRIMA CIVILE                          

composta dai magistrati                                              
Antonio    Saggio                presidente                           
Giulio     Graziadei       rel. consigliere                           
Giuseppe   Marziale             consigliere                           
Giuseppe   Maria Berruti        consigliere                          

Luigi      Salvato              consigliere                           
ha pronunciato la seguente                                           

                              SENTENZA                                
sul ricorso principale proposto da                                   

E.B., T.B., S.B., P.C., G.C., A.D.P., P.F., F.G., P.L.G., U.M., P.P., 
L.Q., F.R., G.R., F.R., P.S. e  P.S.,  elettivamente  domiciliati  in 

Roma, via Camilla n. 7, presso l'avv. Alfonso Licata, che li  difende 
per procura a margine del ricorso;                                   

                             ricorrenti                               
contro                                                               

Presidenza del Consiglio dei ministri, in persona del Presidente, per 
legge  difesa  dall'Avvocatura  generale  dello  Stato  e  presso  la 

medesima domiciliato in Roma via dei Portoghesi n. 12;               
                             resistente                               

ed inoltre sul ricorso incidentale proposto dalla                     
Presidenza del Consiglio dei ministri,  in  persona  del  Presidente, 

come sopra difesa e domiciliata;                                     
                             ricorrente                               

contro                                                               
E.B., T.B., S.B., P.C., G.C., A.D.P., P.F., F.G., P.L.G., U.M., P.P., 
L.Q., F.R., G.R., F.R., P.S. e P.S., come sopra domiciliati e difesi; 

                             resistenti                               
per la cassazione del decreto della Corte d'appello di  Roma  del  27 

marzo-8 maggio 2003 (r.n.5590/02);                                   
sentiti                                                              

il cons. Graziadei, che ha svolto la relazione della causa;           
l'avv. Santonocito, con delega, per i ricorrenti principali, e l'avv. 

Giacobbe, per la Presidenza del Consiglio;                           
il Pubblico ministero, in persona del sostituto procuratore  generale 

Vincenzo Maccarone, il quale ha concluso per l'accoglimento del primo 
motivo del ricorso principale, con assorbimento del  secondo  motivo, 

ed il rigetto del ricorso incidentale.                               

Fatto Diritto 

-che E.B., T.B., S.B., P.C. G.C., A.D.P., P.F., F.G., P.L.G., U.M., D.P., P.P., L.Q., F.R., 
G.R., F.R., P.S. e P.S., dipendenti del Ministero della difesa, sostenendo di aver subìto 
pregiudizio patrimoniale e non patrimoniale per l'eccessiva durata di una causa di 
lavoro davanti al Tribunale amministrativo regionale del Lazio, hanno chiesto alla Corte 
d'appello di Roma la condanna della Presidenza del Consiglio dei ministri al pagamento 
di un'equa riparazione, ai sensi dell'art. 2 della legge 24 marzo 2001 n. 89; 
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-che detta causa, hanno osservato gli istanti, era stata da loro promossa nel 1991, per 
il riconoscimento di una qualifica funzionale superiore e per il versamento delle 
connesse differenze retributive, e si era conclusa nel 2001; 
-che la Corte d'appello, con decreto depositato l'8 maggio 2003, ha ritenuto superato il 
termine ragionevole di durata per il periodo eccedente tre anni, ha rilevato la 
mancanza di elementi in ordine al verificarsi di danno patrimoniale, ed ha accordato a 
ciascuno degli istanti la somma di 500, a titolo d'indennizzo per il danno morale 
consistente in angustia e patema d'animo per l'attesa della definizione della lite; 
-che il B. e gli altri sedici dipendenti del Ministero della difesa sopra elencati come 
ricorrenti principali, con atto notificato il 2 luglio 2003, hanno chiesto la cassazione di 
detto decreto, denunciando, rispettivamente con due motivi d'impugnazione, la 
violazione dell'art. 2 della legge n. 89 del 2001 e la contraddittorietà della motivazione, 
in quanto il danno non patrimoniale è stato liquidato in una misura irrisoria, senza 
logiche argomentazioni che possano spiegare un notevole discostamento rispetto alla 
somma di 1.032 per ogni anno di ritardo di regola accordata in casi analoghi dalla 
Corte europea dei diritti dell'uomo; 
-che la Presidenza del Consiglio ha replicato con controricorso, ed ha contestualmente 
proposto ricorso incidentale, criticando la Corte d'appello, sotto il profilo della 
violazione dell'art. 2 della legge n. 89 del 2001 e degli artt. 1226, 2059 e 2697 cod. 
civ., nonché della carenza della motivazione, per non aver escluso, in carenza di prove, 
il verificarsi di danno non patrimoniale, non qualificabile come effetto automatico del 
mancato rispetto del termine ragionevole; 
-che i ricorrenti principali hanno presentato controricorso a confutazione del ricorso 
incidentale; 
-che i ricorsi devono essere riuniti, ai sensi dell'art. 335 cod. proc. civ.; 
-che il danno non patrimoniale è conseguenza normale, ancorché non automatica, della 
violazione del diritto alla ragionevole durata del processo, di modo che va ritenuto 
sussistente, senza bisogno di specifica prova (diretta o presuntiva), in ragione 
dell'obiettivo riscontro di detta violazione, sempre che non ricorrano circostanze 
particolari che ne evidenzino l'assenza nel caso concreto (Cass. s.u. 26 gennaio 2004 
n. 1338 e n. 1339); 
-che la valutazione equitativa dell'indennizzo per danno non patrimoniale è soggetta, 
per lo specifico rinvio dell'art. 2 della legge 24 marzo 2001 n. 89 all'art. 6 della 
Convenzione europea dei diritti dell'uomo (ratificata ai sensi della legge 4 agosto 1955 
n. 848), al rispetto della Convenzione medesima, nell'interpretazione giurisprudenziale 
resa dalla Corte di Strasburgo (la cui inosservanza configura violazione di legge), e, 
dunque, per quanto possibile, deve conformarsi alle liquidazioni effettuate in casi 
similari dal Giudice europeo, sia pure in senso sostanziale, non meramente 
formalistico, con la facoltà di apportare le deroghe che siano suggerite dalla singola 
vicenda, purché motivate, non eccessive e non irragionevoli (Cass. s.u. 26 gennaio 
2004 n. 1340); 
-che detta Corte europea, con decisioni recentemente adottate a carico dell'Italia il 10 
novembre 2004 (v., in particolare, le pronunce sul ricorso n. 62361/00 proposto da 
Riccardi Pizzati e sul ricorso n. 64897/01 proposto da Zullo), ha individuato 
nell'importo compreso fra euro 1.000 ed euro 1.500, per ogni anno di durata del 
procedimento (e non per anno di ritardo), la base di partenza per la quantificazione 
dell'indennizzo correlato al danno non patrimoniale, a seconda della natura e delle 
caratteristiche di ciascuna controversia, ed ha aggiunto che tali limiti minimo e 
massimo sono superabili in relazione alle particolarità della fattispecie, quale l'entità 
della "posta in gioco", il "numero dei tribunali che hanno esaminato il caso in tutta la 
durata del procedimento", ed il comportamento della parte istante; 
-che a tale indirizzo, alla luce del principio dinanzi riportato, è doveroso adeguarsi, con 
esclusione però della parte inerente all'individuazione del periodo rilevante per la 
riparazione, essendo sul punto vincolante per il giudice nazionale il terzo comma lett. 
a) dell'art. 2 della legge n. 89 del 2001, ai sensi del quale è influente solo il danno 
riferibile al periodo eccedente il termine ragionevole; 
-che questa diversità del criterio di calcolo non tocca la complessiva attitudine della 
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legge n. 89 del 2001 ad assicurare l'obiettivo di un serio ristoro per la lesione del diritto 
alla ragionevole durata del processo (attitudine riconosciuta dalla Corte europea, fra 
l'altro, con decisione del 27 marzo 2003 resa sul ricorso n. 36813/97 Scordino c. 
Italia), e, dunque, non autorizza dubbi sulla compatibilità di detta norma interna con gli 
impegni internazionali assunti dalla Repubblica Italiana mediante la ratifica della 
Convenzione europea ed il pieno recepimento anche a livello costituzionale del canone 
di cui all'art. 6 paragrafo 1 della Convenzione medesima (art. 111 secondo comma 
della Costituzione, nel testo fissato dall'art. 1 della legge costituzionale 23 novembre 
1999 n. 2); 
-che i rilievi svolti comportano la reiezione del ricorso incidentale e l'accoglimento in 
parte del ricorso principale, in quanto la Corte d'appello ha liquidato l'indennità per 
danno non patrimoniale in misura vistosamente inferiore rispetto ai parametri fissati 
dalla Corte di Strasburgo, senza alcun riferimento a peculiarità della vicenda 
eventualmente giustificative della relativa deroga; 
-che, pertanto, si deve cassare il provvedimento impugnato, nella parte inerente a 
detta liquidazione, e disporre la prosecuzione della causa in sede di rinvio, per un 
riesame che si attenga ai principi sopra enunciati; 
-che al Giudice di rinvio, da designarsi nella stessa Corte d'appello in distinta 
composizione, si affida anche la pronuncia sulle spese di questa fase processuale; 

P.Q.M. 

-riunisce i ricorsi, accoglie per quanto di ragione il ricorso principale, rigetta il ricorso 
incidentale, cassa il decreto impugnato, e rinvia la causa, anche per le spese del 
presente giudizio, alla stessa Corte d'appello di Roma, in diversa composizione. 
Così deciso in Roma, nella camera di consiglio della Sezione prima civile della Corte di 
cassazione, il 1° marzo 2005. 

 
DEPOSITATA IN CANCELLERIA IL 23 APR. 2005 
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Corte di cassazione 

Sezioni unite civili 

Sentenza 23 dicembre 2005, n. 28507 

SVOLGIMENTO DEL PROCESSO 

 Con ricorso depositato il 17 aprile 2002 C.C.S. conveniva in giudizio dinanzi alla Corte d'appello di Genova la 
Presidenza del Consiglio dei Ministri per sentirla condannare al pagamento di una somma a titolo di equo 
indennizzo dei danni patrimoniali e non patrimoniali per la non ragionevole durata di cinque giudizi da lui 
promossi dinanzi al TAR per la Toscana, rispettivamente il 6 giugno 1990, il 9 novembre 1993, il 28 novembre 
1997, il 16 febbraio 1998 e il 6 marzo 1998, tuttora in attesa di fissazione dell'udienza di discussione. 
 

Con decreto del 18 giugno-17 luglio 2002 la corte adita rigettava la domanda osservando preliminarmente che 
il ricorrente non aveva titolo per far valere eventuali danni riferibili a ritardi maturati prima del 18 aprile 2001, 
data di entrata in vigore della l. n. 89 del 2001. Quindi, passando a esaminare i vari processi pendenti, 
affermava che per il primo di essi, promosso dalla sig.ra M.T.S., madre del ricorrente che in qualità di erede 
aveva provveduto alla riassunzione, la domanda non poteva trovare accoglimento poiché la riassunzione era 
avvenuta solo il 4 settembre 2001, e non era trascorso neppure un anno dal momento in cui era divenuto parte 
processuale; che per il secondo e il terzo la domanda era priva di fondamento essendo decorsi solo tre anni 
dalla presentazione dell'istanza di prelievo; che parimenti infondata doveva ritenersi la domanda per il quarto e 
il quinto processo per i quali l'istanza di prelievo non era stata neppure presentata. 
 

Contro la sentenza ricorre per cassazione con due motivi C.C.S. 
 

Non ha presentato difese la Presidenza del Consiglio dei Ministri. 
 

Con ordinanza del 9 marzo-26 giugno 2002 è stata disposta la rimessione degli atti al Primo Presidente che ha 
provveduto all'assegnazione del ricorso alle Sezioni unite per la risoluzione della questione di particolare 
importanza relativa all'individuazione del momento in cui sorge il diritto alla durata ragionevole del processo 
nonché del contrasto di giurisprudenza relativo all'accertamento del momento iniziale ai fini del computo del 
termine di durata del processo amministrativo. 

  

MOTIVI DELLA DECISIONE 

  

Con il primo motivo viene denunciata la violazione e la falsa applicazione dell'art. 6, n. 1, della Convenzione per 
la salvaguardia dei diritti dell'uomo ratificata con la l. 848/1955, in relazione all'art. 360, n. 3, c.p.c. e si 
contesta l'affermazione secondo cui solo dalla data di entrata in vigore della l. 89/2001 sarebbe sorto il diritto 
all'equa riparazione, prima non esistente nel vigente sistema positivo, con la conseguente esclusione della 
legittimazione degli eredi alla proposizione della domanda di equo indennizzo per l'eccessiva durata di un 
processo instaurato dal loro dante causa prima di tale data. 
 

La questione è stata sinora decisa in senso negativo dalla giurisprudenza di questa Corte la quale ha 
considerato che la l. 89/2001 contempla senza limitazioni temporali le violazioni del canone di ragionevole 
durata del processo verificatesi dopo la ratifica della Convenzione dei diritti dell'uomo, ma che, in assenza di 
una espressa previsione di retroattività della norma interna costitutiva del diritto all'equo indennizzo, resta 
esclusa la nascita di tale diritto in capo a un soggetto deceduto prima della sua entrata in vigore e, 
conseguentemente, la sua trasmissibilità agli eredi (Cassazione 17650/2002; 360/2003); e ciò anche se la 
parte, poi deceduta, avesse già proposto ricorso alla Corte di Strasburgo in quanto la fattispecie riparatoria 
prevista dalla normativa comunitaria non costituiva un diritto azionabile dinanzi a un giudice diverso da quello 
europeo. Tali considerazioni trovavano un ulteriore elemento di conferma nel rilievo che la norma transitoria 
dell'art. 6 della l. 89/2001 aveva natura di norma sostanziale e non processuale e non prevedeva alcun traslatio 
iudicii ma consentiva unicamente una circoscritta e limitata applicazione retroattiva del nuovo istituto dell'equa 
riparazione con riferimento ai soli giudizi per i quali si fosse già avuto il tempestivo deposito del ricorso dinanzi 
alla Corte di Strasburgo e non fosse ancora intervenuta una dichiarazione di ricevibilità del ricorso stesso 
(Cassazione 5264/2003). 
 

Ciò premesso, merita accoglimento l'invito a riconsiderare la fondatezza di tale orientamento interpretativo, 
contenuto nell'ordinanza di rimessione, sulla base dell'evoluzione della giurisprudenza delle Sezioni unite le 
quali, con le sentenze in data 1339/2004, 1340 e 1341 hanno identificato il fatto costitutivo prefigurato dall'art. 
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2 della l. 89/2001 proprio nel mancato rispetto del termine ragionevole di durata del processo stabilito dall'art. 
6 della Convenzione per la salvaguardia dei diritti dell'uomo, e hanno negato, conseguentemente, che la 
fattispecie prevista dalla norma interna assumesse connotati diversi da quelli stabiliti dalla Convenzione, 
rispetto alla quale essa andrebbe considerata non già costitutiva del diritto all'equa riparazione per la non 
ragionevole durata del processo, bensì unicamente istitutiva della via di ricorso interno, prima inesistente, 
diretta ad assicurare una tutela pronta ed efficace alla vittima della violazione del canone di ragionevole durata 
del processo in attuazione del disposto dell'art. 13 della Convenzione il quale stabilisce il diritto a un ricorso 
effettivo davanti a un'istanza nazionale il cui esperimento preventivo opera, a norma dell'art. 35, come 
condizione di procedibilità del ricorso alla Corte di Strasburgo che, ai sensi dell'art. 34, era proponibile in via 
immediata e diretta prima dell'introduzione del ricorso negli ordinamenti nazionali. 
 

Va ricordato al riguardo che l'art. 1 della Convenzione stabilisce che «le Parti Contraenti riconoscono ad ogni 
persona soggetta alla loro giurisdizione i diritti e le libertà definiti dal titolo primo della Convenzione», tra i quali 
è compreso il diritto ad un processo equo e di durata ragionevole (art. 6), che dev'essere tutelato attraverso il 
ricorso a un'istanza nazionale (art. 13), la cui introduzione nell'ordinamento vigente è avvenuta tardivamente, 
solo a seguito del moltiplicarsi delle condanne nei confronti dello stato in sede comunitaria per il pregiudizio 
derivante dalla non ragionevole durata dei processi. 
 

La l. 848/1955, provvedendo a ratificare e rendere esecutiva la Convenzione, ha introdotto nell'ordinamento 
interno i diritti fondamentali, aventi natura di diritti soggettivi pubblici, previsti dal titolo primo della 
Convenzione e in gran parte coincidenti con quelli gia indicati nell'art. 2 Cost., rispetto al quale il dettato della 
Convenzione assume una portata confermativa ed esemplificativa (Corte costituzionale, 388/1999). 
 

La natura immediatamente precettiva delle norme convenzionali a seguito di ratifica dello strumento di diritto 
internazionale è stata già del resto riconosciuta esplicitamente dalla giurisprudenza di questa Corte che ha 
affermato l'avvenuta abrogazione dell'art. 34, comma 2, del r.d.l. 511/1946, nella parte in cui escludeva la 
pubblicità della discussione della causa nel giudizio disciplinare a carico di magistrati per contrasto con la regola 
della pubblicità delle udienze sancito dall'art. 6 della Convenzione che pone precisi limiti alla discussione della 
causa a porte chiuse (Sezioni unite 7662/1991); parimenti ha riconosciuto il carattere di diritto soggettivo 
fondamentale, insopprimibile anche dal legislatore ordinario, al diritto all'imparzialità del giudice 
nell'amministrazione della giustizia, con richiamo all'art. 6 della Convenzione (Cassazione 4297/2002), e, infine, 
ha espressamente riconosciuto la natura sovraordinata alle norme della Convenzione sancendo l'obbligo per il 
giudice di disapplicare la norma interna in contrasto con la norma pattizia dotata di immediata precettività nel 
caso concreto (Cassazione 10542/2002). 
 

Deve essere quindi superato l'orientamento secondo cui la fonte del riconoscimento del diritto all'equa 
riparazione dev'essere ravvisata nella sola normativa nazionale (Cassazione 11046/2002; 11987/2002; 
16502/2002; 5664/2003; 13211/2003) e ribadito il principio che il fatto costitutivo del diritto all'indennizzo 
attribuito dalla legge nazionale coincide con la violazione della norma contenuta nell'art. 6 della convenzione, di 
immediata rilevanza nel diritto interno. 
 

Né appare meritevole di consenso la distinzione adombrata in sede di discussine orale, tra diritto ad un 
processo di ragionevole durata, introdotto dalla Convenzione per la salvaguardia dei diritti dell'uomo (o 
addirittura ad essa preesistente come valore costituzionalmente protetto), e diritto all'equa riparazione, che 
sarebbe stato introdotto solo con la l. 89/2001, in quanto la tutela assicurata dal giudice nazionale non si 
discosta da quella precedentemente offerta dalla Corte di Strasburgo, alla cui giurisprudenza è tenuto a 
conformarsi il giudice nazionale (Sezioni unite 1340/2004). 
 

Da ciò consegue che il diritto all'equa riparazione del pregiudizio derivato dalla non ragionevole durata del 
processo verificatosi prima dell'entrata in vigore della l. 99/2001 va riconosciuto dal giudice nazionale anche in 
favore degli eredi della parte che abbia introdotto prima di tale data il giudizio del quale si lamenta la non 
ragionevole durata, col solo limite che la domanda di equa riparazione non sia stata già proposta alla Corte di 
Strasburgo e che questa si sia pronunciata sulla sua ricevibilità. 
 

L'accoglimento del primo motivo di ricorso non preclude l'esame del secondo motivo, avente natura autonoma, 
con il quale si lamenta il vizio di motivazione su un punto decisivo della controversia con riferimento 
all'affermazione, posta a fondamento della statuizione di rigetto della domanda di equa riparazione per 
l'eccessiva durata dei processi pendenti dinanzi al giudice amministrativo, secondo cui la mancata o tardiva 
presentazione dell'istanza di prelievo escluderebbe la permanenza di un interesse alla decisione in capo al 
ricorrente, non essendo dato riscontare l'esistenza di una presunzione generale in tal senso. 
 

Va premesso al riguardo che nel sistema vigente prima dell'entrata in vigore della l. 205/2000 - al quale deve 
farsi riferimento per i giudizi dei quali si lamenta nella specie la non ragionevole durata - il processo 
amministrativo richiede, dopo il deposito del ricorso, un solo necessario, infungibile impulso di parte costituito 
dalla presentazione nei due anni dal deposito del ricorso (o dall'ultimo atto della procedura quando venga 
ordinata un'attività istruttoria o la causa sia stata cancellata dal ruolo) di un'apposita istanza di fissazione, in 
mancanza della quale la causa si estingue per perenzione; una volta presentata tale istanza, infatti, il processo 
è dominato dal potere di iniziativa del giudice e non costituisce, perciò, adempimento necessario l'istanza di 
prelievo del ricorso dal ruolo, prevista dall'art. 51, comma 2, r.d. 642/1907, che ha il solo fine di fare dichiarare 
il ricorso urgente onde ottenerne la trattazione anticipata sovvertendo l'ordine cronologico di iscrizione delle 
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domande di fissazione dell'udienza di discussione. 
 

Orbene, con riferimento al problema dell'individuazione del momento iniziale dal quale decorre la durata del 
procedimento amministrativo instaurato prima dell'entrata in vigore della l. 205/2000 la giurisprudenza 
prevalente afferma che esso coincide con quello della presentazione dell'istanza di prelievo, ritenendo 
sufficiente a tal fine l'onere posto a carico del ricorrente di avvalersene per trarre il ricorso da una condizione di 
quiescenza e ottenerne l'effettiva trattazione, in considerazione del fatto che l'art. 2, comma 2, della l. 89/2001 
esclude l'addebitabilità all'Amministrazione dei tempi imputabili alla negligente condotta della parte che non si 
sia avvalsa dello strumento acceleratorio posto a sua disposizione, sicché solo dal momento della presentazione 
di tale istanza il decorso del tempo potrebbe considerarsi parametro esclusivo di valutazione del 
comportamento del giudice adito al fine di valutare la ragionevolezza della durata del processo (Cassazione 
15445/2002; 15992/2002; 6180/2003; 22503/2004). 
 

A tale interpretazione si contrappone un orientamento minoritario secondo cui la mancata presentazione 
dell'istanza di prelievo non può influire sul calcolo dei termini del processo, ma potrebbe incidere unicamente 
sulla determinazione dell'entità dell'equa riparazione spettante con riferimento al dettato dell'art. 2056 c.c. 
richiamato nell'art. 2 della l. 89/2001, che a sua volta richiama l'art. 1227, il quale al secondo comma esclude il 
risarcimento dei danni che il danneggiato avrebbe potuto evitate usando l'ordinaria diligenza, col risultato che la 
durata irragionevole del processo, ancorché accertata, non potrebbe porsi esclusivamente a carico dello Stato 
(Cassazione 3347/2003). 
 

Va segnalato che successivamente alla ordinanza di rimessione degli atti al Primo Presidente, è intervenuta una 
nuova pronuncia (Cassazione 23187/2004) con la quale, in adesione all'orientamento ripetutamente espresso 
dalla giurisprudenza della Corte di Strasburgo, ha già proceduto alla revisione dell'interpretazione sinora 
prevalente affermando che la lesione del diritto ad una ragionevole durata del processo va riscontrata, anche 
per le cause proposte davanti al giudice amministrativo, con riferimento al periodo di tempo decorso 
dall'instaurazione del procedimento, senza che su di esso possa incidere la mancata o ritardata presentazione 
dell'istanza di prelievo. 
 

Tale interpretazione, che ha incontrato il consenso delle decisioni che si sono succedute sulla questione in 
esame (Cassazione 18759/2005; 19801/2005), merita ulteriore conferma in considerazione del fatto - 
evidenziato nella motivazione della citata pronuncia - che la presenza di strumenti sollecitatori non sospende né 
differisce il dovere dello Stato di pronunciare sulla domanda, né implica il trasferimento sul ricorrente della 
responsabilità per il superamento del termine ragionevole per la definizione del giudizio, salva restando la 
valutazione del comportamento della parte al solo fine dell'apprezzamento dell'entità del lamentato pregiudizio. 
 

In conclusione il ricorso merita accoglimento e conseguentemente il decreto impugnato dev'essere cassato con 
rinvio della causa ad altro giudice il quale si conformerà ai principi di diritto innanzi enunciati. 
 

Al giudice di rinvio viene rimessa altresì la pronuncia sulle spese del giudizio di cassazione. 

  

P.Q.M. 

  

La Corte, pronunciando a Sezioni unite, accoglie il ricorso, cassa il decreto impugnato e rinvia la causa ad altra 
sezione della Corte di appello di Genova, cui rimette altresì la pronuncia sulle spese del giudizio di cassazione. 
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Cassazione Sezione I civile del 5 aprile 2007, n. 8604 

SVOLGIMENTO DEL PROCESSO 

Con ricorso depositato il 19 marzo 2004, la "L.& RA. ... e ... s.n.c. di ... ... in 
liquidazione" chiedeva che la Corte d'appello di Caltanissetta, previo 
accertamento della violazione dell'art. 6, paragrafo 1, della Convenzione 
europea per la salvaguardia dei diritti dell'uomo e delle libertà fondamentali 
(d'ora in avanti, per brevità, denominata semplicemente Convenzione 
europea), sotto il profilo del mancato rispetto del termine ragionevole di durata 
del processo, disponesse la condanna del Ministero della giustizia al pagamento 
dell'equa riparazione dei danni subiti in conseguenza del fatto che la causa 
civile instaurata davanti al tribunale di Palermo con atto di citazione notificato il 
5 dicembre 1986 e definita in forza di sentenza del 9 aprile 1993-27 gennaio 
1995, si era conclusa in grado di appello mediante sentenza del 19 settembre-
18 ottobre 2003 pronunciata dalla locale Corte territoriale. 

Il Giudice adito, con decreto emesso in data 7-15 luglio 2004, rigettava il 
ricorso assumendo: 

a) che anche alle società di persone dovesse venire esteso il principio, valevole 
per le persone giuridiche, secondo cui il danno non patrimoniale può dipendere 
unicamente dalla compromissione dei diritti della personalità compatibili con la 
fisicità onde esso era ipotizzabile solo alla condizione che la controversia ed il 
tema della lite, alla base della richiesta di equa riparazione, avessero coinvolto, 
direttamente o indirettamente, gli indicati diritti, così da escludere la 
riparazione medesima in tutti i casi nei quali la domanda avesse avuto una 
consistenza meramente patrimoniale e non fosse stato allegato per il ritardo 
nella pronuncia alcun effetto pregiudizievole sui medesimi diritti; 

b) che, nel caso in esame, nulla la parte avesse dedotto in ordine alla lesione 
di siffatti diritti, laddove, peraltro, nel 1993 la società era stata posta in 
liquidazione, onde, in tale fase, i già menzionati diritti risultavano 
ulteriormente attenuati, subendo comunque una modifica; 

c) che la pretesa azionata dalla ricorrente davanti agli uffici giudiziari di 
Palermo, relativa ai comportamenti diffamatori tenuti nei propri confronti dalla 
parte convenuta, avesse carattere prevalentemente patrimoniale, dovendo 
altresì tenersi in considerazione il fatto che i suindicati giudici ne avevano 
escluso la fondatezza; 

d) che non fosse stato, pertanto, in alcun modo provato l'intervenuto 
pregiudizio ai diritti anzidetti. 

Avverso tale decreto, ricorre per cassazione la società come sopra denominata, 
deducendo un solo, complesso motivo di gravame al quale resiste con 
controricorso il Ministero della giustizia. 

MOTIVI DELLA DECISIONE 

Con l'unico motivo di impugnazione, lamenta la ricorrente violazione dell'art. 2, 
secondo e terzo comma, della l. 89/2001, con riferimento all'art. 6, paragrafo 
1, della Convenzione europea, denunziando: 

a) che, con le sentenze delle Sezioni unite della Suprema Corte 1338, 1339, 
1340 e 1341 del 2004, è stata riconosciuta la prevalenza e la diretta 
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applicabilità nell'ordinamento giuridico italiano della giurisprudenza della Corte 
europea, onde il dovere degli Stati che hanno ratificato la Convenzione europea 
di garantire agli individui la protezione dei diritti riconosciuti dalla Convenzione 
stessa innanzi tutto nel proprio ordinamento interno e di fronte agli organi 
della giustizia nazionale, là dove una simile protezione deve essere effettiva 
(art. 13 della Convenzione anzidetta), ovvero tale da porre rimedio alla 
doglianza, senza necessità che si adisca la Corte di Strasburgo; 

b) che, secondo la giurisprudenza della medesima Corte, l'equa riparazione del 
danno non patrimoniale viene accordata senza che di questo sia richiesta 
alcuna prova, in conseguenza della sola violazione della Convenzione europea 
quanto al termine di ragionevole durata del processo; 

c) che il rimedio offerto dalla legge cd. "Pinto" non può essere considerato 
effettivo per quanto concerne la richiesta di equa riparazione del danno non 
patrimoniale subito dalle persone giuridiche, nel senso che esso, per risultare 
tale, non deve limitarsi a consentire l'affermazione della violazione del termine 
ragionevole, ma deve anche permettere la riparazione del pregiudizio sofferto, 
pur in difetto di una sua prova che il Giudice europeo non richiede alla parte 
lesa, non importa se persona fisica o persona giuridica; 

d) che la decisione impugnata deve, quindi, essere cassata, affinché la Corte 
del rinvio determini l'equa riparazione alla quale la società ricorrente ha diritto 
per il danno non patrimoniale subito, se del caso disponendosi che tale Giudice, 
per adeguarsi il più possibile alla giurisprudenza della Corte europea, 
preliminarmente proceda alla disapplicazione della l. 89/2001, quanto al primo 
comma dell'art. 2, là dove quest'ultima norma prevede che, per avere diritto 
all'equa riparazione, il soggetto legittimato debba dimostrare di avere subito 
un danno, così da leggere l'articolo in questione con eliminazione delle parole 
"danno patrimoniale o non patrimoniale per effetto di". 

Il motivo, nei termini appresso indicati, è fondato. 

Si osserva, al riguardo, come la più recente giurisprudenza di legittimità, 
modificando l'iniziale orientamento, abbia ritenuto che, in tema di equa 
riparazione per l'irragionevole durata del processo, ai sensi dell'art. 2 della l. 
89/2001, anche per le persone giuridiche (e, più in generale, per i soggetti 
collettivi, quali appunto le società di persone) il danno non patrimoniale, inteso 
come danno morale soggettivo correlato a turbamenti di carattere psicologico, 
è, tenuto conto dell'indirizzo maturato in proposito nella giurisprudenza della 
Corte di Strasburgo, conseguenza normale, ancorché non automatica e 
necessaria, della violazione del diritto alla ragionevole durata del processo 
sancito dall'art. 6, paragrafo 1, della Convenzione europea, a causa dei disagi e 
dei turbamenti di carattere psicologico che la lesione di tale diritto solitamente 
provoca alle persone preposte alla gestione dell'ente o ai suoi membri, non 
diversamente da quanto avviene per il danno morale da lunghezza eccessiva 
dei processo subito dagli individui-persone fisiche, sicché, pur dovendo 
escludersi la configurabilità di un danno in re ipsa, ovvero di un danno 
automaticamente e necessariamente insito nell'accertamento della violazione, 
una volta accertata e determinata l'entità della violazione relativa alla durata 
ragionevole del processo il giudice deve ritenere tale danno esistente, sempre 
che non risulti il concorso, nel caso concreto, di circostanze particolari che 
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facciano positivamente escludere che un simile danno sia stato subito dalla 
parte ricorrente (Cass., 3396/2005; 12015/2005; 17500/2005; 21094/2005; 
13829/2006). 

D'altra parte, se pure è vero che la sentenza delle Sezioni unite 1338/2004, 
malgrado abbia compiuto una semplificazione degli oneri probatori, non ha 
tuttavia escluso, a carico del ricorrente, il dovere primario di allegazione 
dell'esistenza del danno, della sua natura e dei fattori della sua causazione 
efficiente (Cass. 6714/2005), è altresì vero, però, che, ai fini dell'esplicazione 
degli elementi costitutivi della domanda, è sufficiente l'allegazione del 
pregiudizio non patrimoniale subito come conseguenza dell'irragionevole 
durata del processo, appartenendo al merito l'accertamento circa la 
sussistenza di tale danno, senza necessità che la parte istante indichi 
analiticamente in quali forme di sofferenza tale danno si sia concretato ed 
adduca specifici riferimenti alla sua situazione personale, ben potendo, con 
riguardo al danno di siffatta natura, reputarsi adeguata anche una richiesta di 
indennizzo avanzata con formulazione onnicomprensiva, la quale è da 
intendere riferita sia al danno "non patrimoniale" sia al danno "patrimoniale", 
fermo restando, peraltro, che, relativamente a quest'ultimo (ma soltanto ad 
esso), il quale deve formare oggetto di prova piena e rigorosa, occorre 
l'ulteriore specificazione di tutti gli estremi, variabili da caso a caso, così da 
risultarne possibile l'individuazione sulla base del contesto complessivo 
dell'atto e da consentire alla controparte l'esercizio del diritto di difesa (Cass., 
15475/2003; 14379/2003; 19999/2005). 

Nella specie, la Corte territoriale non ha fatto corretta applicazione dei principi 
sopra riportati, segnatamente là dove il ricorso dell'odierna ricorrente è stato 
da detto Giudice rigettato richiamando il "costante (ma superato, giusta quanto 
precede) orientamento giurisprudenziale" del Supremo Collegio ed, in 
particolare, assumendo: 

1) che "vada esteso anche alle società di persone il principio, valevole per le 
persone giuridiche, secondo cui il danno non patrimoniale... può dipendere solo 
dalla compromissione di quei diritti materiali della personalità che sono 
compatibili con la fisicità, quali i diritti all'esistenza, all'identità, al nome, 
all'immagine ed alla reputazione e dunque è ipotizzabile solo a condizione che 
la controversia ed il tema della lite, in relazione al cui eccessivo protrarsi si 
chiede l'equa riparazione, coinvolga, direttamente o indirettamente, gli indicati 
diritti"; 

2) che, "nel caso in esame, nulla la parte ha dedotto in merito alla lesione di 
tali diritti, limitandosi a richiamare genericamente il principio relativo alla 
ammissibilità in astratto del riconoscimento dell'equa riparazione alle società di 
persone"; 

3) che, "non essendo in alcun modo provato l'intervenuto pregiudizio ai 
suddetti diritti... alla stregua delle considerazioni che precedono la domanda in 
esame deve essere respinta".Pertanto, i primi tre profili di censura sopra 
illustrati (alle lettere "a", "b" e "c" che precedono) si palesano fondati, 
restando, di conseguenza, assorbito l'ulteriore profilo che attiene alla "richiesta 
di disapplicazione della l. 89/2001, quanto al primo comma dell'art. 2, quale 
conseguenza della diretta applicabilità della Convenzione (europea) e della 
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giurisprudenza della Cedu", onde, in definitiva, il ricorso merita accoglimento 
per quanto di ragione ed il decreto impugnato deve essere cassato in relazione 
alle censure accolte, con rinvio, anche ai fini delle spese del giudizio di 
cassazione, alla Corte d'appello di Caltanissetta in diversa composizione, 
affinché tale Giudice provveda a decidere la controversia demandata alla sua 
cognizione facendo applicazione dei principi sopra enunciati.                                                     
P.Q.M. 

La Corte accoglie il ricorso per quanto di ragione, cassa il decreto impugnato in 
relazione alle censure accolte e rinvia, anche ai fini delle spese del giudizio di 
cassazione, alla Corte d'appello di Caltanissetta in diversa composizione. 
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Corte di cassazione 

Sezione I civile 

 Sentenza 3 gennaio 2008, n. 14 

SVOLGIMENTO DEL PROCESSO 

Con ricorso alla Corte d'appello di Roma Zullo Pasquale, ex dipendente 
dell'Ente Ferrovie dello Stato e beneficiario di pensione, chiedeva l'equa 
riparazione del danno sofferto per la violazione della Convenzione per la 
salvaguardia dei diritti dell'uomo e delle libertà fondamentali per mancato 
rispetto del termine di ragionevole durata del processo, promosso nel 1994 con 
ricorso alla Corte dei conti, sezione giurisdizionale per la Regione Puglia, per 
ottenere la revisione della pensione. 
 
Tale processo, sebbene non richiedesse alcuna istruttoria, era stato deciso in 
primo grado soltanto in data 15 dicembre 2001 con sentenza che aveva 
dichiarato l'inammissibilità del ricorso, perché non preceduto da silenzio-rifiuto, 
confermata dalla sezione centrale d'appello della Corte dei conti con sentenza 
n. 68 del 2004. 
 
La Corte d'appello di Roma, ritenuto che, nel caso di specie, poteva ritenersi 
ragionevole la durata di tre anni per ognuno dei due gradi di giudizio e così, in 
totale, sei anni, sicché il ritardo risultava irragionevole in misura di quattro 
anni, e ritenuto sussistente, l'asserito danno non patrimoniale, condannava la 
Presidenza del Consiglio dei Ministri, con decreto 6 dicembre 2004, al 
pagamento della somma complessiva di Euro 800,00 (ritenendo dovuti con 
liquidazione equitativa 200,00 Euro per ciascuno dei quattro anni di ritardo in 
considerazione della modesta posta in gioco), con esclusione della rivalutazione 
monetaria e degli interessi pregressi, essendo stata detta somma liquidata ai 
valori odierni. 
 
Avverso tale decreto Zullo Pasquale ha proposto ricorso per cassazione sulla 
base di due motivi illustrati con memoria. La Presidenza del Consiglio dei 
Ministri ha resistito con controricorso. 

  

MOTIVI DELLA DECISIONE 

  

Con il primo motivo il ricorrente denuncia violazione dell'art. 115 c.p.c. e 
dell'art. 2729 e ss. c.c., motivazione illogica ed insufficiente (art. 360 c.p.c., 
nn. 3 e 5). 
 
La corte territoriale avrebbe affermato immotivatamente che la somma 
richiesta con il ricorso pensionistico era assai lieve, quando invece si 
ricaverebbe da detto ricorso l'esatto contrario, sia pure facendo uso di 
presunzioni, considerando le numerose domande con lo stesso proposte 
(perequazioni automatiche riassorbite, competenze accessorie non computate, 
ultimo aumento contrattuale del c.c.n.l. 90/92 non corrisposto, interessi e 
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rivalutazione non corrisposti sui conguagli per differenze tra acconti di 
pensione e pensione definitiva età). 
 
Con il secondo motivo il ricorrente denuncia violazione della l. n. 89/2001, art. 
2 e dell'art. 6 della Convenzione per la salvaguardia dei diritti dell'uomo e delle 
libertà fondamentali, ratificata con la l. n. 848/1955, nonché dei parametri 
adottati dalla Corte Europea in materia di indennizzo del danno non 
patrimoniale. Insufficiente ed illogica motivazione (art. 360 c.p.c., nn. 3 e 5). 
 
Deduce il ricorrente che, nel liquidare l'equo indennizzo, la corte d'appello non 
avrebbe rispettato i seguenti parametri C.E.D.U. costituiti: dagli anni di durata 
del processo, che era stata di dieci anni, mentre ne aveva calcolati soltanto 
quattro; dalla natura dello stesso, che, essendo pensionistico, avrebbe 
comportato la elevazione della misura indennitaria ad Euro 2.000,00 per ogni 
anno di durata del procedimento; dalla complessità del procedimento, nel caso 
inesistente, riferibile all'istruttoria e non al merito. 
 
La corte, considerati i parametri indicati dalla C.E.D.U., avrebbe dovuto 
liquidare Euro 2.000,00 per ognuno dei 10 anni di durata della causa 
pensionistica e, quindi, globalmente Euro 20.000,00 o, quanto meno, Euro 
2.000,00 per ognuno degli anni eccedenti una durata ragionevole della causa 
non superiore a 3 anni complessivi e, quindi, globalmente Euro 14.000,00. 
 
La misura liquidata dalla corte territoriale sarebbe, pertanto, inadeguata e 
puramente simbolica, per cui risulterebbe immotivata. 
 
Andavano, infine, liquidati la rivalutazione e gli interessi sulle somme 
rivalutate, dalla data della domanda, pur se non richiesti. 
 
Con la memoria depositata ai sensi dell'art. 375 c.p.c., nei termini di cui all'art. 
378 c.p.c., il ricorrente deduce che la C.E.D.U., con sentenza del 1° novembre 
2004, ha stabilito che è indennizzabile ogni anno del procedimento, 
interpretando in tal senso l'art. 6 della C.E.D.U. Solleva, pertanto, eccezione di 
incostituzionalità della l. n. 89/2001, art. 2, per violazione dell'art. 117 Cost., 
nel punto in cui ammette l'indennizzo solo per gli anni eccedenti la durata 
ragionevole, diversamente dalla C.E.D.U., che, come detto, l'ammette per ogni 
anno del procedimento, non potendo il legislatore nazionale con legge ordinaria 
derogare alla Costituzione, al diritto comunitario e alle convenzioni 
internazionali. 
 
Il ricorso è fondato per quanto di ragione. 
 
Preliminarmente deve essere esaminata la eccezione di illegittimità 
costituzionale della l. n. 89/2001, art. 2, essendo rilevante ai fini della 
decisione della presente controversia. 
 
Appare opportuno precisare che più decisioni della Corte Europea, emesse a 
carico dell'Italia in data 10 novembre 2004, hanno affermato che il termine, da 
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prendere in considerazione ai fini della liquidazione dell'indennizzo per la 
eccessiva durata del processo, è quello della intera durata del procedimento. 
Tra queste in particolare le pronunce sul ricorso n. 62361/00, proposto da 
Riccardi Pizzati c. Italia e sul ricorso n. 64897/01 proposto da Zullo c. Italia. 
 
In tutte le sentenze in questione la Corte Europea, dopo aver constatato 
l'eccessiva lunghezza dei procedimenti giudiziari oggetto del giudizio, ha, 
altresì, rilevato che, già in passato, in numerose occasioni, aveva avuto modo 
di riscontrare l'esistenza in Italia di una prassi contraria alla Convenzione, 
costituita dall'affastellamento di violazioni dell'art. 6. 
 
Ha ritenuto, pertanto, che ove si riscontri una violazione di questo articolo, 
come avvenuto nei casi in esame, detta prassi costituisca un'aggravante della 
violazione stessa. 
 
Dopo avere ricordato che ogni sentenza che accerta una violazione obbliga lo 
Stato convenuto a porre termine alla violazione stessa e ad eliminarne le 
conseguenze e che, se la normativa nazionale non prevede altro che una 
parziale eliminazione, l'art. 41 C.E.D.U. consente alla Corte di accordare al 
ricorrente una soddisfazione in via equitativa, ritenuto che il risarcimento 
concesso in sede nazionale non costituisse una riparazione appropriata e 
sufficiente, la Corte, in applicazione del citato art. 41, ha condannato lo Stato 
Italiano al pagamento di ulteriori somme, prendendo quale base per la 
liquidazione del danno morale la intera durata del procedimento e non il 
periodo di ritardo (rispetto al termine da ritenersi ragionevole) per la sua 
definizione. 
 
Passando all'esame della sollevata eccezione di incostituzionalità della l. n. 
89/2001, art. 2, comma 3, lett. a) il collegio ritiene di doverla dichiarare 
manifestamente infondata per le seguenti considerazioni. 
 
Il parametro costituito dall'art. 117 Cost., comma 1, nel testo introdotto dalla 
legge costituzionale 18 ottobre 2001, n. 3, - il quale dispone che la potestà 
legislativa è esercitata dallo Stato e dalle Regioni nel rispetto della 
Costituzione, nonché dei vincoli derivanti dall'ordinamento comunitario e dagli 
obblighi internazionali - per come è strutturato, diventa concretamente 
operativo - al fine del giudizio di costituzionalità della norma sopra indicata - 
solo se vengono determinati quali siano gli "obblighi internazionali", che 
vincolano la potestà legislativa dello Stato e delle Regioni (cfr. sentenze n. 348 
e 349 della Corte costituzionale del 22-24 ottobre 2007). 
 
Nel caso di specie, la funzione di dare concreta consistenza agli obblighi 
internazionali dello Stato e, quindi, di integrare e rendere operativo detto 
parametro, viene assolta dalle norme della C.E.D.U. (che in tal caso operano 
quali "fonti interposte" tra la Costituzione e la norma ordinaria, occupando così 
una posizione intermedia, che porta a riconoscere loro il rango di norme sub-
costituzionali). 
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Va precisato subito, però, che non vengono in considerazione, come fonti 
interposte, le disposizioni della C.E.D.U. in sé e per sé considerate, ma queste 
nel significato loro attribuito dalla Corte Europea, di cui all'art. 32, paragrafo 1, 
della Convenzione, specificamente istituita per dare ad esse interpretazione ed 
attuazione e dotata, quindi, di una funzione interpretativa eminente che gli 
Stati contraenti, con la sottoscrizione e ratifica della C.E.D.U., hanno 
riconosciuto alla stessa (cfr. le succitate sentenze della Corte costituzionale). 
 
Il principio che le norme della C.E.D.U. vivono nella interpretazione che delle 
stesse viene data dalla Corte Europea non può essere, ovviamente, inteso nel 
senso che la giurisprudenza di questa Corte si riferisce a tali norme in modo 
generico, ma nel senso che ogni singola norma vive nella specifica 
interpretazione che ne da la corte. Il che implica di indagare, al fine di 
stabilirne la portata, qual è la norma o quali sono le norme, se più, che 
vengono interpretate ed applicate in ogni singolo giudizio; quindi, con 
riferimento al caso che ne occupa, quale norma C.E.D.U. deve ritenersi vivente 
nella interpretazione datane dalle sentenze del 10 novembre 2004, la dove 
affermano che il periodo da prendersi in considerazione, al fine del 
risarcimento del danno per la violazione del termine di ragionevole durata del 
processo, è l'intero periodo di durata del processo presupposto. 
 
Con l'eccezione di incostituzionalità proposta, il ricorrente indica, quale fonte 
intermedia, integrativa dell'art. 117 Cost., l'art. 6 della Convenzione, 
assumendo ovviamente che questa è la norma che viene in considerazione, 
nella interpretazione datane dalla Corte Europea, affermando - con riferimento 
al criterio utilizzabile per la liquidazione dell'indennizzo dovuto per la violazione 
del termine ragionevole di durata del processo - "che, una volta superata la 
durata ritenuta ragionevole, ogni anno del procedimento va indennizzato, non 
potendosi esentare gli anni di una durata ragionevole che non è stata". 
 
A seguito di tale affermazione il citato art. 6 della Convenzione dovrebbe 
ritenersi violato dalla l. 24 marzo 2001, n. 89, art. 2, in quanto, al comma 3, 
lett. a), tale norma dispone che per determinare l'entità della riparazione 
"rileva solamente il danno riferibile al periodo eccedente il termine ragionevole 
di cui al comma 1". 
 
Ma vi sono seri argomenti per escludere che, nelle sentenze del 10 novembre 
2004, la Corte Europea abbia elaborato, perché imposto dall'oggetto del 
giudizio, il summenzionato criterio con riferimento all'art. 6 della Convenzione 
(nella sentenza Ernestina Zullo c. Italia, al paragrafo 4, si afferma 
testualmente: "La ricorrente ha addotto la violazione dell'articolo 6 paragrafo 1 
della Convenzione in merito alla lunghezza dei procedimenti civili di cui era 
parte in causa. Successivamente, la ricorrente indicava che non stava 
contestando il modo in cui la Corte d'appello aveva valutato i ritardi, ma 
l'ammontare irrisorio del risarcimento accordatole"). 
 
L'art. 6 della C.E.D.U. dispone che "ogni persona ha diritto ad un'equa e 
pubblica udienza entro un termine ragionevole, davanti ad un tribunale 
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indipendente e imparziale costituito per legge, al fine della determinazione dei 
suoi diritti e dei suoi doveri di carattere civile". 
 
Com'è agevole constatare in base alla sua chiara formulazione, l'art. 6 della 
convenzione riconosce il diritto ad un processo equo ed enuncia le 
caratteristiche che questo deve possedere per essere tale e, stabilendone così 
il contenuto, individua anche quali sono gli obblighi cui gli Stati contraenti 
devono conformarsi nell'organizzare il loro sistema giudiziario, sicché le varie 
richieste di giustizia possano avere risposta a mezzo di un processo che, 
rispondendo alle caratteristiche imposte da detta norma, possa ritenersi equo. 
 
Questa disposizione individua, dunque, qual è il contenuto del diritto ad un 
equo processo e, conseguentemente, le modalità delle sue possibili violazioni; 
non disciplina certo le conseguenze delle violazioni e le modalità della loro 
riparazione. 
 
La riparazione della violazione trova, invece, la sua disciplina di principio: 
nell'art. 41 della C.E.D.U., sull'equa soddisfazione, il quale dispone che "Se la 
Corte dichiara che vi è stata violazione della Convenzione o dei suoi protocolli e 
se il diritto interno dell'Alta Parte contraente non permette che in modo 
incompleto di riparare le conseguenze di tale violazione, la Corte accorda, 
quando è il caso, un'equa soddisfazione alla parte lesa"; nonché nell'art. 13 
della Convenzione, sul diritto ad un ricorso effettivo, il quale dispone che "Ogni 
persona i cui diritti e le cui libertà riconosciuti nella presente convenzione siano 
stati violati, ha diritto ad un ricorso effettivo davanti ad una istanza nazionale, 
anche quando la violazione sia stata commessa da persone agenti nell'esercizio 
delle loro funzioni ufficiali". 
 
Tenendo conto del contenuto delle disposizioni su riportate e della loro portata, 
si può logicamente e fondatamente ritenere che sia riferibile all'art. 6 la 
giurisprudenza della Corte che individua i termini di durata del processo, 
superati i quali si verifica la violazione del termine ragionevole di durata dello 
stesso (ad es. riguarda certamente la interpretazione dell'art. 6 l'avere stabilito 
che può essere considerato ragionevole il termine di tre anni per la durata del 
giudizio di primo grado e quello di due anni per la durata del giudizio di 
secondo grado), ma non certo la giurisprudenza che individua i criteri da 
utilizzare per determinare l'ammontare del risarcimento, riguardando questa 
non la violazione del diritto all'equo processo, ma la determinazione di un'equa 
soddisfazione. 
 
Se così è, la l. n. 89/2001, art. 2, comma 3, lett. a), - che, nella complessiva 
disciplina dettata dalla legge citata sull'equa riparazione, si limita solamente ad 
indicare il criterio da utilizzare per determinare l'importo della riparazione 
dovuta per la violazione del termine ragionevole di durata del processo 
presupposto - non può fondatamente ritenersi - dato il campo di applicazione, 
che, giova ripeterlo non è quello dell'accertamento della violazione, ma quello 
consecutivo della sua riparazione - in contrasto con la norma interposta 
costituita dal predetto art. 6 della Convenzione e, quindi, con l'art. 117 Cost. 
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Con le decisioni del 10 novembre 2004, che qui vengono in considerazione, la 
Corte Europea ha solamente affermato, come detto, la inadeguatezza 
dell'indennizzo, che può essere liquidato dal giudice nazionale, facendo 
applicazione della l. n. 89/2001, art. 2, senza però escludere la complessiva 
attitudine della l. n. 89/2001, a garantire un serio ristoro per la lesione del 
diritto in questione, essendo stata detta attitudine riconosciuta dalla stessa 
Corte Europea nella sentenza 27 marzo 2003, resa sul ricorso n. 36813/97, 
proposto da Scordino c. Italia (cfr. in tal senso Cass. n. 8603 del 2005; Cass. 
n. 8568 del 2005), ed avendo questa affermato, addirittura nella citata 
sentenza Zullo, che vari tipi di ricorso possono correggere la violazione in 
modo adeguato: uno tendente ad accelerare la procedura e l'altro di natura 
indennitaria (cfr. par. 79); che gli Stati possono anche scegliere di dare vita 
soltanto al ricorso per indennizzo, come ha fatto l'Italia, senza che questo 
ricorso possa essere considerato come mancante di efficacia (cfr. par 80); che, 
quando uno Stato ha fatto un passo significativo introducendo un ricorso per 
indennizzo, la Corte deve lasciargli un più grande margine di valutazione, 
perché possa organizzare questo ricorso interno in modo coerente con il suo 
sistema giuridico e le sue tradizioni e in conformità con il tenore di vita del 
paese (cfr. par. 82). Giova rilevare, altresì, che la citata l. n. 89/2001, art. 2, 
comma 3, lett. a), costituisce particolare applicazione dell'art. 111 Cost., il 
quale, dopo aver recepito pienamente i canoni del giusto processo fissati 
dall'art. 6, p. 1, della Convenzione, dispone "che la legge ne assicura la 
ragionevole durata", così sancendo che, nello stabilire quale durata debba 
ritenersi ragionevole, non si possa prescindere da quella minima imposta da 
una corretta applicazione, da parte del giudice, della disciplina che lo struttura. 
 
Atteso quanto precede, deve necessariamente ritenersi che il diverso 
parametro di calcolo dell'equa riparazione, introdotto dalla Corte Europea - una 
volta esclusa la fondatezza della denuncia di incostituzionalità del parametro di 
calcolo di cui al più volte citato articolo 2 - produce il solo effetto di aprire, alla 
"vittima" della violazione, la via sussidiaria dell'applicabilità dell'art. 41 della 
CEDU sull'equa soddisfazione, il quale dispone, come già su riferito, che "Se la 
Corte dichiara che vi è stata violazione della Convenzione o dei suoi protocolli e 
se il diritto interno dell'Alta Parte contraente non permette che in modo 
incompleto di riparare le conseguenze di tale violazione, la Corte accorda, 
quando è il caso, un'equa soddisfazione alla parte lesa". 
 
Il collegio ritiene, pertanto, che ai fini dell'indennizzo del danno non deve 
aversi riguardo, come pretende il ricorrente, ad ogni anno di durata del 
processo presupposto, ma soltanto al periodo eccedente il termine ragionevole 
di durata (cfr. per tutte Cass. n. 21597 del 2005), essendo il giudice nazionale 
tenuto, nella ipotesi in esame, ad applicare la legge dello Stato, e, quindi, il 
disposto della l. n. 89/2001, art. 2, comma 3, lett. a), non potendo darsi alla 
giurisprudenza della C.E.D.U., in questione, diretta applicazione 
nell'ordinamento giuridico italiano con il disapplicare la norma nazionale su 
indicata (come invece sarebbe possibile per la normativa comunitaria), avendo 
la Corte Costituzionale chiarito, con le citate sentenze n. 348 e n. 349 del 
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2007, che la C.E.D.U. non crea un ordinamento giuridico sopranazionale e non 
produce quindi norme direttamente applicabili negli Stati contraenti. Essa, 
infatti, è configurabile come un trattato internazionale multilaterale, da cui 
derivano "obblighi" per gli Stati contraenti (e quindi anche quello dei giudici 
nazionali di uniformarsi ai parametri C.E.D.U., esclusi i casi, come quello di 
specie, in cui siano tenuti a rispettare una norma nazionale, della cui legittimità 
costituzionale non si possa dubitare), ma non l'incorporazione dell'ordinamento 
giuridico italiano in un sistema più vasto, dai cui organi deliberativi possano 
promanare norme vincolanti, omesso medio, per tutte le autorità interne degli 
Stati membri. 
 
Il giudice a quo ha, pertanto, correttamente applicato il criterio secondo cui 
rileva solamente il danno riferibile al periodo eccedente il termine ragionevole. 
 
Ha violato, però, i parametri indicati dalla C.E.D.U. per l'accertamento del 
periodo di ragionevole durata del processo presupposto (la C.E.D.U. ha indicato 
in tre anni per il primo grado ed in due anni per il secondo grado il termine di 
durata da ritenersi ragionevole), statuendo che, dei dieci anni di durata, il 
periodo da considerarsi indennizzabile, perché eccedente la ragionevole durata 
del processo presupposto, è di anni quattro, dovendosi ritenere ragionevoli il 
termine di anni tre, per la durata del giudizio di primo grado, e di anni tre, per 
la durata del giudizio di secondo grado. 
 
Il giudice a quo, avendo liquidato per ogni anno di ritardo soltanto Euro 
200,00, ha, inoltre, violato i parametri C.E.D.U. da utilizzarsi per la valutazione 
del danno morale, avendo la Corte indicato, quale base di calcolo, una somma 
variabile tra i 1.000,00 ed i 1.500,00 Euro annui. 
 
Per quanto precede, ritiene il collegio che il ricorso possa essere accolto per 
quanto di ragione con conseguente cassazione della sentenza impugnata e 
decisione nel merito, ai sensi dell'art. 384 c.p.c., determinando in anni cinque 
(tre+due) il periodo ragionevole di durata e nei residui anni cinque il periodo di 
durata non ragionevole ed in Euro 1.000,00 l'indennizzo per ogni anno 
eccedente la ragionevole durata, non ritenendo il collegio che le ragioni 
indicare nel ricorso possano ritenersi valide al fine di adottare una base di 
calcolo superiore a quella rappresentata dal parametro minimo. 
Conseguentemente la Presidenza del Consiglio dei Ministri va condannata a 
pagare al ricorrente la somma di Euro 5.000,00 (ottenuta moltiplicando 5 anni 
- che sono quelli da ritenersi eccedenti la durata ragionevole - per Euro 
1.000,00), con gli interessi come per legge dalla domanda all'effettivo 
soddisfo, oltre alla refusione delle spese sia del giudizio di merito che di quello 
di legittimità - da distrarsi in favore dei difensore avv. Mario Candiano, che se 
ne è dichiarato antistatario - che appare giusto liquidare per il giudizio di 
merito in complessivi Euro 675,00, comprensivi di rimborso spese generali, 
oltre ad I.V.A. e C.A.P., e per il giudizio di legittimità in complessivi Euro 
700,00, di cui Euro 100,00 per esborsi, oltre spese generali ed accessori di 
legge. 
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P.Q.M. 

  

La Corte, dichiara manifestamente infondata la questione di legittimità 
costituzionale, accoglie il ricorso per quanto di ragione, cassa il decreto 
impugnato e, decidendo nel merito, condanna la Presidenza del Consiglio dei 
Ministri a corrispondere a Zullo Pasquale la somma di Euro 5.000,00 
(cinquemila), con gli interessi dalla domanda al saldo, ed alle spese dell'intero 
giudizio che per quello di merito liquida in complessivi Euro 675,00, 
comprensivi di rimborso spese generali, oltre ad I.V.A. e C.A.P., e per quello di 
legittimità in complessivi Euro 700,00, di cui Euro 100,00 per esborsi, oltre 
spese generali ed accessori di legge, spese da distrarsi a favore dell'avv. Mario 
Candiano, che se ne è dichiarato antistatario. 

 
 


