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In the case of Boultif v. Switzerland, 
The European Court of Human Rights (Second Section), sitting as a Chamber 

composed of: 
 Mr C.L. ROZAKIS, President, 
 Mr A.B. BAKA, 
 Mr L. WILDHABER, 
 Mr G. BONELLO, 
 Mrs V. STRÁŽNICKÁ, 
 Mr P. LORENZEN, 
 Mr M. FISCHBACH, judges, 
and Mr E. FRIBERGH, Section Registrar, 

Having deliberated in private on 5 October 2000, and on 28 June and 10 July 2001, 
Delivers the following judgment, which was adopted on the last-mentioned date: 

PROCEDURE 

1.  The case originated in an application (no. 54273/00) against the Swiss 
Confederation lodged with the Court under Article 34 of the Convention for the 
Protection of Human Rights and Fundamental Freedoms (“the Convention”) by an 
Algerian national, Mr Abdelouahab Boultif (“the applicant”), on 14 January 2000. 
The Swiss Government (“the Government”) were represented by their Agent, Mr P. 
Boillat, Head of the International Affairs Division of the Federal Office of Justice. 

2.  The applicant complained under Article 8 of the Convention that the Swiss 
authorities had not renewed his residence permit. As a result, he has been separated 
from his wife, who is a Swiss citizen and cannot be expected to follow him to 
Algeria. 

3.  The application was allocated to the Second Section of the Court (Rule 52 § 1 
of the Rules of Court). Within that Section, the Chamber that would consider the case 
(Article 27 § 1 of the Convention) was constituted as provided in Rule 26 § 1. 

4.  By a decision of 5 October 2000 the Chamber declared the application 
admissible [Note by the Registry. The Court’s decision is obtainable from the 
Registry]. 

5.  The applicant and the Government each filed observations on the merits (Rule 
59 § 1). After consulting the parties, the Chamber decided that no hearing on the 
merits was required (Rule 59 § 2 in fine). 
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THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

6.  The applicant is an Algerian citizen born in 1967. 

A.  Proceedings in Switzerland 

7.  The applicant entered Switzerland with a tourist visa in December 1992. On 19 
March 1993 he married M.B., a Swiss citizen. 

8.  On 27 April 1994 the applicant was convicted by the Zürich District Office 
(Statthalteramt) of the unlawful possession of weapons. 

9.  According to the charges subsequently raised against the applicant, he 
committed, on 28 April 1994 in Zürich, the offences of robbery and damage to 
property by attacking a man, together with another person, at 1 a.m., by throwing him 
to the ground, kicking him in the face and taking 1,201 Swiss francs from him. 

10.  The Zürich District Court (Bezirksgericht) convicted the applicant of these 
offences on 17 May 1995, though the judgment was quashed upon appeal as the 
applicant had not been represented by a lawyer. Proceedings were resumed before the 
District Court, which on 1 July 1996 sentenced the applicant to eighteen months’ 
imprisonment, suspended on probation. 

11.  Both the public prosecutor’s office and the applicant filed an appeal, 
whereupon on 31 January 1997 the Court of Appeal (Obergericht) of the Canton of 
Zürich sentenced the applicant to two years’ unconditional imprisonment for robbery 
and damage to property. In its judgment the court considered that the applicant had 
been particularly ruthless and brutal, and that his culpability (Verschulden) was 
severe. 

12.  The applicant’s further plea of nullity was dismissed on 17 November 1997 by 
the Court of Cassation (Kassationsgericht) of the Canton of Zürich. 

13.  On 11 May 1998 the applicant began his two-year prison sentence. 
14.  On 19 May 1998 the Directorate for Social Matters and Security (Direktion 

für Soziales und Sicherheit) of the Canton of Zürich refused to renew the applicant’s 
residence permit (Aufenthaltsbewilligung). 

15.  The applicant’s appeal against this decision was dismissed by the government 
(Regierungsrat) of the Canton of Zürich on 21 October 1998. 

16.  In a written statement of 18 November 1998, the applicant’s wife complained 
of being expected to follow her husband to Algeria. While admitting that she spoke 
French, she claimed that she would have no work in Algeria and no money. She 
found it most shocking that a married couple was being separated. 
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17.  The applicant’s appeal against the decision of 21 October 1998 was dismissed 
by the Administrative Court (Verwaltungsgericht) of the Canton of Zürich on 16 June 
1999. In its decision, the court relied for the non-renewal of the applicant’s residence 
permit in particular on sections 7 and 11 of the Federal Aliens’ Domicile and 
Residence Act (Bundesgesetz über Aufenthalt und Niederlassung der Ausländer) and 
on Article 16 § 3 of the ordinance implementing the Act (Vollziehungsverordnung). 
The court considered that the non-renewal was called for in the interests of public 
order and security. It might well separate the applicant from his wife, though they 
could live together in another country, or visit each other. 

18.  On 2 August 1999 the applicant was given early release from prison. 
19.  The applicant’s administrative-law appeal (Verwaltungsgerichts- beschwerde) 

against the decision of 21 October 1998 was dismissed by the Federal Court 
(Bundesgericht) on 3 November 1999. The court recalled that according to section 
10(1) of the Federal Aliens’ Domicile and Residence Act the criminal conviction of a 
foreigner served as a ground for expulsion. There was no breach of Article 8 of the 
Convention as the authorities refused to renew the applicant’s residence permit in 
view of the serious offence which he had committed. The measure was imposed in 
the interests of public order and security. The fact that he had behaved well in prison 
was irrelevant as this did not concern his conduct outside. 

20.  The Federal Court’s noted that a large number of the applicant’s relations 
lived in Algeria, and that he had not demonstrated particularly close links with 
Switzerland. While it would not be easy for his wife to follow him to Algeria, this 
was not completely impossible. Indeed, she spoke French and had been able to have 
some contact by telephone with her mother-in-law. The couple could also live in 
Italy, where the applicant had spent some time before coming to Switzerland. 

21.  By a decision of 1 December 1999 the Federal Aliens’ Office (Bundesamt für 
Ausländerfragen) issued an order prohibiting the applicant from entering Switzerland 
as of 15 January 2000 for an unspecified period of time (auf unbestimmte Dauer). By 
a decision of 3 December 1999 the Office ordered the applicant to leave Switzerland 
by 15 January 2000. 

22.  On an unspecified date in 2000 the applicant left Switzerland and is currently 
living in Italy. 

B.  The applicant’s professional training, employment and conduct in prison 

23.  In December 1997 the applicant passed a training course to become a waiter. 
From 20 August 1997 until 21 January 1998 he worked as a painter for an 
organisation for refugees in Zürich. 

24.  While the applicant was serving his prison sentence at the Ringwil prison 
colony in Hinwil, the prison services issued an interim report on 12 November 1998 
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on his conduct, according to which his work as a gardener and stable-hand had been 
satisfactory. The report also stated that he had good manners and a very agreeable 
personality; that his room was always tidy; that as a rule he returned punctually from 
his leave; and that various urine tests for detecting drugs had all shown negative 
results. 

25.  According to a work report from the C. company, dated 28 February 2000, the 
applicant had been working satisfactorily with that company since 3 May 1999 as an 
assistant gardener and electrician. A work report from the V. company, dated 
December 1999, stated that the applicant had worked well as an assistant gardener for 
that company for eighteen weeks between May and November 1999. 

C.  The applicant’s status in Italy 

26.  According to a letter from the Italian Ministry of the Interior to the Swiss 
embassy in Rome, dated 20 February 2001, the applicant had lawfully resided in Italy 
from 16 August 1989 until 21 February 1992 and since that date he had not renewed 
his residence permit (permesso di soggiorno). 

II.  RELEVANT DOMESTIC LAW 

Omissis 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

27.  The applicant complained that the Swiss authorities had not renewed his 
residence permit. As a result, he had been separated from his wife, who was a Swiss 
citizen and could not be expected to follow him to Algeria. He relied on Article 8 of 
the Convention, the relevant parts of which state: 

“1.  Everyone has the right to respect for his ... family life ... 

2.  There shall be no interference by a public authority with the exercise of this right except such as 
is in accordance with the law and is necessary in a democratic society in the interests of national 
security, public safety or the economic well-being of the country, for the prevention of disorder or 
crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.” 
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A.  The parties’ submissions 

28.-38. Omissis 
. 

B.  The Court’s assessment 

1.  Whether there was an interference with the applicant’s right under Article 8 of the 
Convention 

29.  The Court recalls that the Convention does not guarantee the right of an alien 
to enter or to reside in a particular country. However, the removal of a person from a 
country where close members of his family are living may amount to an infringement 
of the right to respect for family life as guaranteed in Article 8 § 1 of the Convention 
(see Moustaquim v. Belgium, judgment of 18 February 1991, Series A no. 193, p. 18, 
§ 36). 

30.  In the present case, the applicant, an Algerian citizen, is married to a Swiss 
citizen. Thus, the refusal to renew the applicant’s residence permit in Switzerland 
interfered with the applicant’s right to respect for his family life within the meaning 
of Article 8 § 1 of the Convention. 

31.  Such an interference will infringe the Convention if it does not meet the 
requirements of paragraph 2 of Article 8. It is therefore necessary to determine 
whether it was “in accordance with the law”, motivated by one or more of the 
legitimate aims set out in that paragraph, and “necessary in a democratic society”. 

2.  Whether the interference was “in accordance with the law” 

32.  The Court observes, and this was not in dispute between the parties, that the 
Swiss authorities, when refusing to renew the applicant’s residence permit, relied on 
various provisions of the Federal Aliens’ Domicile and Residence Act. According to 
section 7(1) of this Act, a foreigner who has married a Swiss citizen is entitled to a 
residence permit, or to have it prolonged, although this right will expire if there are 
grounds for expulsion. Section 10(1)(a) provides that there is such a ground if the 
person concerned has been convicted of a criminal offence. According to section 
11(3) of the Act, expulsion must appear appropriate in view of the circumstances as a 
whole. 

33.  The interference was, therefore, “in accordance with the law” within the 
meaning of Article 8 § 2 of the Convention. 
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3.  Whether the interference pursued a legitimate aim 

34.  When refusing to renew the applicant’s residence permit, the Swiss 
authorities, such as the Federal Court in its judgment of 3 November 1999, 
considered that the applicant’s residence permit should not be renewed in view of the 
serious offence which he had committed and in the interests of public order and 
security. 

35.  The Court is, therefore, satisfied that the measure was imposed “for the 
prevention of disorder or crime” within the meaning of Article 8 § 2 of the 
Convention. 

4.  Whether the interference was “necessary in a democratic society” 

36.  The Court recalls that it is for the Contracting States to maintain public order, 
in particular by exercising their right, as a matter of well-established international law 
and subject to their treaty obligations, to control the entry and residence of aliens. To 
that end they have the power to deport aliens convicted of criminal offences. 
However, their decisions in this field must, in so far as they may interfere with a right 
protected under paragraph 1 of Article 8, be necessary in a democratic society, that is 
to say justified by a pressing social need and, in particular, proportionate to the 
legitimate aim pursued (see Dalia, cited above, p. 91, § 52, and Mehemi v. France, 
judgment of 26 September 1997, Reports 1997-VI, p. 1971, § 34). 

37.  Accordingly, the Court’s task consists in ascertaining whether in the 
circumstances the refusal to renew the applicant’s residence permit struck a fair 
balance between the relevant interests, namely the applicant’s right to respect for his 
family life, on the one hand, and the prevention of disorder or crime, on the other. 

38.  The Court has only a limited number of decided cases where the main obstacle 
to expulsion was that it would entail difficulties for the spouses to stay together and, 
in particular, for one of them and/or the children to live in the other’s country of 
origin. It is therefore called upon to establish guiding principles in order to examine 
whether the measure in question was necessary in a democratic society. 

In assessing the relevant criteria in such a case, the Court will consider the nature 
and seriousness of the offence committed by the applicant; the duration of the 
applicant’s stay in the country from which he is going to be expelled; the time which 
has elapsed since the commission of the offence and the applicant’s conduct during 
that period; the nationalities of the various persons concerned; the applicant’s family 
situation, such as the length of the marriage; other factors revealing whether the 
couple lead a real and genuine family life; whether the spouse knew about the offence 
at the time when he or she entered into a family relationship; and whether there are 
children in the marriage and, if so, their age. Not least, the Court will also consider 
the seriousness of the difficulties which the spouse would be likely to encounter in the 
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applicant’s country of origin, although the mere fact that a person might face certain 
difficulties in accompanying her or his spouse cannot in itself preclude expulsion. 

39.  The Court notes that the applicant arrived in Switzerland in 1992, and that he 
married his wife in 1993, whereupon he obtained a residence permit. However, the 
permit was not renewed following his criminal conviction in 1997. The Zürich Court 
of Appeal considered in its judgment of 31 January 1997 that the applicant’s 
culpability was severe. The Government, moreover, have drawn attention to the brutal 
manner in which the offence concerned had been committed, and that it had occurred 
only sixteen months after the applicant entered Switzerland. 

40.  The Court has first considered the extent to which the offence committed by 
the applicant can provide a basis for assuming that he constituted a danger to public 
order and security. 

41.  It is true that the applicant committed a serious offence and was sentenced to a 
prison sentence which he has served in the meantime. The Court further notes that the 
Zürich District Court in its judgment of 17 May 1995 had considered that a mere 
conditional sentence of eighteen months’ imprisonment, suspended on probation, was 
adequate punishment for the offence committed by the applicant. The Zürich Court of 
Appeal later pronounced an unconditional sentence of two years’ imprisonment. 
Furthermore, the offence at issue was committed in 1994, and in the six years 
thereafter until the applicant’s departure from Switzerland in 2000 he committed no 
further offence. Before he began his prison sentence, he obtained professional 
training as a waiter and worked as a painter. His conduct in prison was exemplary, 
and indeed he was given early release. As from May 1999 until his departure from 
Switzerland in 2000 he worked as a gardener and an electrician, with the possibility 
of continuing employment. 

As a result, whilst the offence which the applicant committed may give rise to 
certain fears that he constitutes a danger to public order and security for the future, in 
the Court’s opinion such fears are mitigated by the particular circumstances of the 
present case (see, mutatis mutandis, Ezzouhdi v. France, no. 47160/99, § 34, 13 
February 2001, unreported, and Baghli v. France, no. 34374/97, § 48, ECHR 1999-
VIII). 

42.  The Court has next examined the possibility for the applicant and his wife to 
establish their family life elsewhere. 

43.  The Court has considered, first, whether the applicant and his wife could live 
together in Algeria. The applicant’s wife is a Swiss national. It is true that she can 
speak French and has had contact by telephone with her mother-in-law in Algeria. 
However, the applicant’s wife has never lived in Algeria, she has no other ties with 
that country, and indeed does not speak Arabic. In these circumstances she cannot, in 
the Court’s opinion, be expected to follow her husband, the applicant, to Algeria. 
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44.  There remains the question of the possibility of establishing family life 
elsewhere, notably in Italy. In this respect the Court notes that the applicant lawfully 
resided in Italy from 1989 until 1992 when he left for Switzerland, and he now 
appears to be living with friends in Italy again, albeit unlawfully. In the Court’s 
opinion, it has not been established that both the applicant and his wife could obtain 
authorisation to reside lawfully in Italy, so that they could lead their family life in that 
country. In that context, the Court has noted that the Government have argued that the 
applicant’s current whereabouts are irrelevant in view of the nature of the offence 
which he has committed. 

45.  The Court considers that the applicant has been subjected to a serious 
impediment to establishing a family life, since it is practically impossible for him to 
live his family life outside Switzerland. On the other hand, when the Swiss authorities 
decided to refuse permission for the applicant to stay in Switzerland, he presented 
only a comparatively limited danger to public order. The Court is therefore of the 
opinion that the interference was not proportionate to the aim pursued. 

46.  There has accordingly been a breach of Article 8 of the Convention. 
II.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

47.  Article 41 of the Convention provides: 
“If the Court finds that there has been a violation of the Convention or the 

Protocols thereto, and if the internal law of the High Contracting Party concerned 
allows only partial reparation to be made, the Court shall, if necessary, afford just 
satisfaction to the injured party.” 

A.  Damage 
48.  The applicant has not made any claim in respect of pecuniary or non-

pecuniary damage under Article 41 of the Convention. In these circumstances, the 
Court is not called upon to make an award under this head. 

B.  Costs and expenses 

49.  The applicant requested a total of 21,128.60 Swiss francs (CHF) for costs and 
expenses in the domestic proceedings. He itemised them as follows: CHF 13,216.90 
for the proceedings before the District Court and the Court of Appeal of the Canton of 
Zürich; CHF 2,060 for costs arising in the proceedings before the Court of Cassation 
of the Canton of Zürich; CHF 505 for costs paid to the Office of the Zürich Police 
Judge (Polizeirichteramt); and a total of CHF 5,346.70 for costs arising in the 
proceedings before the Federal Court as well as for legal advice. 

50.  The Government replied that the costs for the proceedings before the District 
Court, the Court of Appeal and the Office of the Police Judge were not related to the 
present proceedings; and that the Court of Cassation had written off the sum of CHF 
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2,060. On the other hand, the Government agreed to reimburse the remaining sum of 
CHF 5,346.70. 

51.  The Court observes that, according to its case-law, to be awarded costs and 
expenses the injured party must have incurred them in order to seek prevention or 
rectification of a violation of the Convention, to have the same established by the 
Court and to obtain redress therefor. It must also be shown that the costs were 
actually and necessarily incurred and that they are reasonable as to quantum (see, 
among other authorities, Philis v. Greece (no. 1), judgment of 27 August 1991, Series 
A no. 209, p. 25, § 74). 

52.  In the present case, the Court accepts the Government’s submissions as to 
those costs which were not incurred in order to prevent or rectify a violation of the 
Convention, or which did not in fact arise. Accordingly, the Court awards the sum of 
CHF 5,346.70 in respect of legal costs incurred by the applicant. 

C.  Default interest 

53.  According to the information available to the Court, the statutory rate of 
interest applicable in Switzerland at the date of adoption of the present judgment is 
5% per annum. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Holds that there has been a violation of Article 8 of the Convention; 
 
2.  Holds 

(a)  that the respondent State is to pay the applicant, within three months from the 
date on which the judgment becomes final according to Article 44 § 2 of the 
Convention, CHF 5,346.70 (five thousand three hundred and forty-six Swiss francs 
seventy centimes) for costs and expenses; 
(b)  that simple interest at an annual rate of 5 % shall be payable from the expiry of 
the above-mentioned three months until settlement; 

 
3.  Dismisses the remainder of the applicant’s claims for just satisfaction. 

Done in English, and notified in writing on 2 August 2001, pursuant to Rule 77 §§ 
2 and 3 of the Rules of Court. 

 Erik FRIBERGH Christos ROZAKIS 
 Registrar President
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FIRST SECTION 
 

 
CASE OF MUBILANZILA MAYEKA AND KANIKI MITUNGA v. 

BELGIUM 
 

(Application no. 13178/03) 
 
 

JUDGMENT 
 
 

STRASBOURG 
 

12 October 2006 
 

In the case of Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, 
The European Court of Human Rights (First Section), sitting as a 

Chamber composed of: 
 Mr C.L. ROZAKIS, President, 
 Mr L. LOUCAIDES, 
 Mr A. KOVLER, 
 Mr K. HAJIYEV, 
 Mr D. SPIELMANN, 
 Mr S.E. JEBENS, judges, 
 Mr P. MARTENS, ad hoc judge, 
and Mr S. NIELSEN, Section Registrar, 

Having deliberated in private on 21 September 2006, 
Delivers the following judgment, which was adopted on the 

last-mentioned date: 

PROCEDURE 

54.  The case originated in an application (no. 13178/03) against the 
Kingdom of Belgium lodged with the Court under Article 34 of the 
Convention for the Protection of Human Rights and Fundamental Freedoms 
(“the Convention”) by two Congolese nationals, Ms Pulcherie Mubilanzila 
Mayeka and Miss Tabitha Kaniki Mitunga (“the applicants”), on 16 April 
2003. 
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55.  The applicants were represented by Mr D. Vanheule, a member of 
the Ghent Bar. The Belgian Government (“the Government”) were 
represented by their Agent, Mr C. Debrulle, Director, Federal Office of 
Justice. 

56.  The applicants alleged, in particular, that the second applicant's 
detention and deportation had violated Articles 3, 8 and 13 of the 
Convention. 

57.  The application was allocated to the First Section of the Court 
(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that 
would consider the case (Article 27 § 1 of the Convention) was constituted 
as provided in Rule 26 § 1. Mrs F. Tulkens, the judge elected in respect of 
Belgium, withdrew from sitting in the case (Rule 28). The Government 
accordingly appointed Mr P. Martens to sit as an ad hoc judge (Article 27 
§ 2 of the Convention Rule 29 § 1). 

58.  The applicants and the Government each filed further written 
observations (Rule 59 § 1). The parties replied in writing to each other's 
observations. 

59.  A hearing on admissibility and the merits took place in public in the 
Human Rights Building, Strasbourg, on 26 January 2006 (Rule 59 § 3). 

There appeared before the Court: 

(a)  for the Government 
Mr C. DEBRULLE,  Agent, 
Mr P. GÉRARD,  Counsel, 
Ms C. GALLANT, Attaché, Human Rights Office, 
   Legislation and Fundamental Rights and 
   Freedoms Department, Federal Government 
   Department of Justice, 
Ms L. PEETERS, Director, Aliens Office Inspectorate, 
   Federal Government Department of the Interior, 
Ms R. GOETHALS, Director, National Airport Transit Centre, 
Ms N. BRACKE, Attaché, Departmental Head,  
   Border Inspection Department, Aliens Office, Advisers; 

(b)  for the applicants 
Mr D. VANHEULE,  Counsel. 
 

The Court heard addresses by them. 
60.  By a decision of 26 January 2006, the Court declared the application 

admissible. 

THE FACTS 
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I.  THE CIRCUMSTANCES OF THE CASE 

61.  The first applicant was born in 1970 and the second applicant in 
1997. They live in Montreal (Canada). 

62.  The applicants are a mother (hereafter “the first applicant”) and her 
daughter (hereafter “the second applicant”). They explained that the first 
applicant had arrived in Canada on 25 September 2000, where she was 
granted refugee status on 23 July 2001 and obtained indefinite leave to 
remain on 11 March 2003. 

63.  After being granted refugee status, the first applicant asked her 
brother, K., a Dutch national living in the Netherlands, to collect the second 
applicant, then five years old, from the Democratic Republic of the Congo 
(hereafter “the DRC”), where she was living with her grandmother, and to 
look after her until she was able to join her. 

64.  At 7.51 p.m. on 17 August 2002 K. arrived at Brussels National 
Airport with the second applicant. He did not have the necessary travel and 
immigration papers for his niece or documents to show that he had parental 
authority and so he tried, unsuccessfully, to persuade the immigration 
authorities that the second applicant was his daughter. 

He explained to the Belgian authorities that he had been on a trip to 
Kinshasa to visit his father's grave and that the first applicant had asked him 
to bring the second applicant to Europe in order to join her in Canada. The 
child had been living with a grandmother who was now too old to look after 
her and the first applicant's attempts to bring her to Canada lawfully had 
failed. 

65.  On the night of 17 to 18 August 2002 the federal police telephoned 
the first applicant to inform her of the situation and to give her a telephone 
number where she could ring her daughter. The first applicant explained that 
she had made an application to the Canadian authorities on behalf of her 
daughter. 

66.  On 18 August 2002 the second applicant was refused leave to enter 
Belgium and directions were made for her removal on the ground that she 
did not have the documents required by the Aliens (Entry, Residence, 
Settlement and Expulsion) Act of 15 December 1980. 

On the same day directions were issued for her to be held in a designated 
place at the border in accordance with section 74-5 of that Act. 

Pursuant to that decision the second applicant was detained in Transit 
Centre no. 127. Her uncle returned to the Netherlands. 

On the same day a lawyer was appointed by the Belgian authorities to 
assist the applicant and he applied for her to be granted refugee status. 

67.  On 19 August 2002 the Belgian authorities contacted the 
immigration department at the Canadian Embassy in The Hague to request 
information on the first applicant's immigration status in Canada. The 
immigration department informed them that the first applicant had applied 
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for asylum and indefinite leave to remain in Canada. However, the 
application for asylum made no mention of the second applicant and so did 
not extend to her. 

In the interim, the first applicant lodged an application in Canada for a 
visa for her daughter. 

68.  On 20 August 2002 a lawyer, Mr Ma., informed the authorities that 
he had been instructed to replace the lawyer initially assigned to the second 
applicant and that he was taking steps to secure leave for the first applicant 
to bring her daughter to Canada. 

69.  On 22 August 2002 the Aliens Office inquired informally of the 
Dutch authorities whether they would be willing to take over the second 
applicant's request for asylum under the Dublin Convention, but they 
refused. 

It also asked K. to furnish the addresses of the members of the family in 
Kinshasa. 

70.  In a letter to Transit Centre no. 127 dated 23 August 2002, the 
lawyer thanked the staff at the centre for the friendly welcome they had 
given to the second applicant and the care with which they had attended to 
her needs. 

71.  On 26 August 2002 the immigration office at the Canadian Embassy 
in the Netherlands informed the Aliens Office by e-mail of the first 
applicant's former address in Kinshasa and her parents' address there. 

72.  On 27 August 2002 the second applicant's request for asylum was 
declared inadmissible by the Aliens Office, which refused her leave to enter 
and gave directions for her removal. The decision stated that she had a right 
of appeal against the refusal to the Commissioner-General for Refugees and 
Stateless Persons under the expedited procedure and could apply within 
thirty days to the Conseil d'État for an order setting aside the removal 
directions. 

The second applicant lodged an appeal under the expedited procedure 
with the Commissioner-General for Refugees and Stateless Persons. 

73.  On 4 September 2002, in reply to an enquiry from the Aliens Office, 
the Belgian Embassy in the DRC advised that the addresses of the members 
of the applicant's family in Kinshasa it had obtained on the basis of 
information provided by the first applicant were incorrect. The applicants 
denied that K. had given false addresses. 

74.  In an e-mail of 23 September 2002 the immigration office at the 
Canadian Embassy in the Netherlands informed the Aliens Office that the 
first applicant had not yet been granted refugee status in Canada. 

75.  On 25 September 2002 at the hearing of the appeal under the 
expedited procedure, the Commissioner-General for Refugees and Stateless 
Persons upheld the refusal of leave to enter after finding that the second 
applicant's sole aim had been to join her mother in Canada and clearly could 
not form a basis for an application for refugee status. He drew the Minister 
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of the Interior's attention to the fact that, as a minor, the second applicant 
was entitled to join her family by virtue of Article 10 of the Convention of 
New York on the Rights of the Child dated 20 November 1989. 

76.  On 26 September 2002 Mr Ma. sent a letter to the Aliens Office 
advising it that the first applicant had obtained refugee status in Canada and 
had applied to the Canadian authorities for a visa for her daughter. He asked 
the Aliens Office to place the second applicant in the care of foster parents 
on humanitarian grounds in view of her age and position until such time as 
the Canadian authorities had granted her leave to enter. He added that 
Ms M., an eighteen year-old Belgian national, would make a suitable foster 
parent. He explained that although the child was being well treated, she was 
very isolated at the centre and at risk of psychological damage as a result of 
being detained with adult foreign nationals whom she did not know. 

The Aid to Young People in the French Community Department, from 
whom Mr Ma. had sought assistance, supported the proposal. 

No reply was received to the request. From information in the case file it 
would appear that the Aliens Office dismissed the idea on the grounds that it 
would place the second applicant at risk, as a warrant had been issued in 
1998 for the arrest of Ms M.'s father on suspicion of sexual offences against 
minors and he lived in the same town as Ms M., albeit at a different address. 
The Aliens Office also considered that there was a very real danger that the 
child would be taken away by her uncle. 

77.  In October 2002 the Aliens Office contacted the Office of the United 
Nations High Commissioner for Refugees (HCR), the Red Cross and the 
Belgian Embassy in Kinshasa. 

With the Embassy's help it was able, on the basis of K.'s statements, to 
identify and subsequently locate a member of the second applicant's family, 
namely her maternal uncle, B. (a student living on a university campus with 
five other people in what the Embassy described as suitable accommodation 
and who, according to the applicants, was the sole member of the family 
still living in the DRC). An official from the Belgian Embassy in Kinshasa 
went to B.'s home and explained the situation to him, but B. told him that he 
did not have the means to look after the child. 

78.  On 9 October 2002 the second applicant's lawyer lodged an 
application for her release with the chambre du conseil of the Brussels 
Court of First Instance under section 74-5, paragraph 1, of the Act of 
15 December 1980. In the application, he sought an order setting aside the 
removal directions of 27 August 2002 and an order for the second 
applicant's release and placement with Ms M. acting as a foster parent or, 
failing that, with an institute for young children. 

In the interim, he also contacted the HCR, which made enquiries of the 
family in Kinshasa from which it emerged that no one was prepared to look 
after the child. 
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79.  On 10 October 2002 the Belgian authorities booked a seat on a flight 
on 17 October 2002 with the same airline as the second applicant had flown 
with on the outward journey (they cited its obligation under section 74-4 of 
the Act of 15 December 1980 to transport at its own cost anyone not in 
possession of the requisite travel papers or who had been removed on lawful 
grounds to the country from which he had come or any other country 
prepared to accept him). The HCR, Aid to Young People in the French 
Community Department and the Belgian Embassy in Kinshasa were 
informed. 

80.  On 11 October 2002 Brussels Crown counsel informed the Aliens 
Office of the second applicant's application and requested the case file, 
which the Aliens Office supplied on 14 October 2002. 

81.  According to the Government, B. was informed on 12 October 2002 
that his niece would be arriving at 5.45 p.m. on 17 October. 

82.  In a letter of 15 October 2002, the Aliens Office advised Crown 
counsel of its views on the application for the second applicant's release: 

“... the enquiries have enabled the person concerned's family to be located in 
Kinshasa. In view of the positive results of the enquiries as a whole, a flight has 
already been arranged for Thursday 17 October 2002. The child will be met at 
Kinshasa by her family. A representative from our Embassy will also be present. 
Lastly, we would note that the sole responsibility for the length of the applicant's 
detention lies with her uncle, who has been uncooperative and has studiously avoided 
giving the Aliens Office the family's address. Accordingly, in the child's own interest, 
she should remain in detention until Thursday 17 October 2002, when she can be 
returned to her own family in Kinshasa.” 

On the same day, after receiving confirmation from the Aliens Office 
that the child was to be removed, the Belgian Embassy official in Kinshasa 
informed B. in the following letter, which was sent by recorded delivery: 

“Dear Sir, 

I wish to confirm the message which the Embassy has received from the 
Department in Brussels, namely, the return of your niece Mubilanzila Tabitha to 
Kinshasa (N'Djili) arriving on the Hewa Bora flight at 5.45 p.m. on Thursday 17 
October 2002. 

Yours faithfully, 

...” 

83.  On 16 October 2002 the chambre du conseil of the Brussels Court of 
First Instance held that the second applicant's detention was incompatible 
with Articles 3.1 and 3.2 of the Convention on the Rights of the Child and 
ordered her immediate release. Noting that it had no jurisdiction to authorise 
her placement in a foster home or an institution, it held that the application 
was well-founded in part. Its decision was served on the director of Transit 
Centre no. 127 that same day. 
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Crown counsel, who had the right to appeal against that decision within 
24 hours, informed the director of the Centre by fax the same day that he 
was reserving his decision whether or not to appeal. 

On the same day the HCR's representative in Brussels sent a fax to the 
Aliens Office requesting permission for the second applicant to remain in 
Belgium while her application for a Canadian visa was being processed. It 
drew the Office's attention to the fact that there did not appear to be an adult 
in Kinshasa who was able and willing to look after the second applicant, 
since, according to the information in its possession, B. was still a student. It 
added that the first applicant had had refugee status in Canada since 23 July 
2001, that the second applicant's father had disappeared in August 2000 and 
that her twin sister had been taken to Congo Brazzaville four months earlier. 

84.  On 17 October 2002 the second applicant was deported to the DRC. 
She was accompanied by a social worker from Transit Centre no. 127 who 
placed her in the care of the police at the airport. On board the aircraft she 
was looked after by an air hostess who had been specifically assigned to 
accompany her by the chief executive of the airline. The second applicant 
travelled with three Congolese adults who were also being deported. 

There were no members of her family waiting for her when she arrived. 
The Government explained that after considerable efforts, the Embassy 
official had obtained B.'s agreement to come to the airport to meet his niece. 
However, he had reneged on his promise at the last minute. 

85.  The parties have not formally established whether or not a member 
of the Belgian Embassy was at the airport, as stated in the Alien Office's 
letter of 15 October 2002. The second applicant stayed at the airport until 
5.23 p.m. before eventually being collected by Ms T., a secretary at the 
National Information Agency of the DRC, who offered her accommodation. 

On the same day the first applicant rang Transit Centre no. 127 and asked 
to speak to her daughter. She was informed that she was no longer staying at 
the Centre and advised to contact the Aliens Office for further details, which 
she did. The Aliens Office did not provide her with any explanation but 
suggested she speak to the HCR, from whom she learnt of her daughter's 
deportation to Kinshasa. 

86.  On 18 October 2002 the official from the Belgian Embassy in 
Kinshasa went to B.'s home, only to discover that he had disappeared. 

On the same day the Belgian authorities received a message from the 
Canadian Embassy in The Hague informing them that the first applicant had 
been granted refugee status and indefinite leave to remain in Canada with a 
work permit in 2002 and was consequently entitled to have her family join 
her. 

87.  The second applicant left the DRC on 23 October 2002 following the 
intervention of the Belgian and Canadian Prime Ministers, with the latter 
agreeing in principle to authorise the reunification of the family. The second 
applicant travelled to Paris with Ms T. and from there to Canada the same 
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day on a Canadian visa. During the stop over in Paris, Ms T. and the second 
applicant were accompanied by two officials from the Belgian Embassy. 
The journey was paid for by the Belgian authorities. 

The case attracted considerable attention from the press in the meantime. 
88.  On 25 October 2002 the airline which had flown the second 

applicant back to Kinshasa informed the Aliens Office that she had not 
travelled alone, but with four other aliens who were also being removed. It 
said that it had arranged for an air hostess to look after her until she was 
handed over to the authorities in Kinshasa. 

89.  On 29 October 2002 the first applicant applied to the Canadian 
authorities for a visa permitting family reunification. 

90.  At the request of the Aliens Office, the director of Transit Centre 
no. 127 described the second applicant's conditions at the centre in a letter 
of 23 November 2004. He explained that she had been looked after by two 
women who were themselves mothers, that she had played with other 
children, that her uncle and mother had telephoned her nearly every day and 
that she had been allowed to telephone them free of charge under the 
supervision of a team of social workers; he added that her lawyer had paid 
her a number of visits and had brought her telephone cards, confectionary 
and money, she had often played outdoors, had watched large numbers of 
videos, done drawings and arithmetic and had been comforted if she showed 
any signs of distress after telephone calls from her family. The director also 
explained that during the removal procedure the second applicant had been 
accompanied to the embarkation area (more precisely, the federal police 
checkpoint) by a social worker and that the entire staff at Transit Centre 
no. 127 were concerned about the welfare of children, particularly 
unaccompanied minors. 

II.  RELEVANT DOMESTIC LAW AND PRACTICE 

Omissis  

 

III.  RELEVANT INTERNATIONAL LAW AND PRACTICE 

Omissis  

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION 
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91.  The applicants complained that the second applicant had been 
detained and deported in violation of Article 3 of the Convention, which 
provides: 

“No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment.” 

A.  Detention of the second applicant 

1.  The applicants' submissions 

92. Omissis 

2.  The Government's submissions 

93.-47. Omissis  

3.  The Court's assessment 

94.  Article 3 makes no provision for exceptions. This absolute 
prohibition of torture and of inhuman or degrading treatment or punishment 
under the terms of the Convention shows that Article 3 enshrines one of the 
fundamental values of the democratic societies making up the Council of 
Europe (Soering v. the United Kingdom, judgment of 7 July 1989, Series A 
no. 161, § 78). 

In order to fall within the scope of Article 3, the ill-treatment must attain 
a minimum level of severity, the assessment of which depends on all the 
circumstances of the case, such as the duration of the treatment, its physical 
or mental effects and, in some cases, the sex, age and state of health of the 
victim (see, among other authorities, Raninen v. Finland, judgment of 
16 December 1997, Reports of Judgments and Decisions, 1997-VIII, § 55). 

In order to carry out this assessment, regard must be had to “the fact that 
the Convention is a 'living instrument which must be interpreted in the light 
of present-day conditions' [and] that the increasingly high standard being 
required in the area of the protection of human rights and fundamental 
liberties correspondingly and inevitably requires greater firmness in 
assessing breaches of the fundamental values of democratic societies” 
(mutatis mutandis, Selmouni v. France, judgment of 28 July 1999 [GC], 
§ 101, Reports 1999-V). 

95.  The Court will first examine the Article 3 complaint of the second 
applicant – she being the person who was detained – before proceeding to 
consider the complaint of her mother (the first applicant), who also claims 
that she was a victim of the measure. 

(a)  The second applicant 

96.  The Court notes that second applicant, who was only five years old, 
was held in the same conditions as adults. She was detained in a centre that 
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had initially been designed for adults, even though she was unaccompanied 
by her parents and no one had been assigned to look after her. No measures 
were taken to ensure that she received proper counselling and educational 
assistance from qualified personnel special mandated for that purpose. That 
situation lasted for two months. It is further noted that the respondent 
Government have acknowledged that the place of detention was not adapted 
to her needs and that there were no adequate structures in place at the time. 

97.  A five-year-old child is quite clearly dependent on adults and has no 
ability to look after itself so that, when separated from its parents and left to 
its own devices, it will be totally disoriented. 

98.  The fact that the second applicant received legal assistance, had 
daily telephone contact with her mother or uncle and that staff and residents 
at the centre did their best for her cannot be regarded as sufficient to meet 
all her needs as a five-year-old child. The Court further considers that the 
uncoordinated attention she received was far from adequate. 

99.  It reiterates that the obligation on High Contracting Parties under 
Article 1 of the Convention to secure to everyone within their jurisdiction 
the rights and freedoms defined in the Convention, taken in conjunction 
with Article 3, requires States to take measures designed to ensure that 
individuals within their jurisdiction are not subjected to torture or inhuman 
or degrading treatment, including such ill-treatment administered by private 
individuals (see, mutatis mutandis, Z and Others v. the United Kingdom, 
judgment of 10 May 2001 [GC], ECHR 2001-V § 73; and A. v. the United 
Kingdom, judgment of 23 September 1998, Reports 1998-VI, p. 2699, § 22). 
Steps should be taken to enable effective protection to be provided, 
particularly to children and other vulnerable members of society, and should 
include reasonable measures to prevent ill-treatment of which the authorities 
have or ought to have knowledge (see Osman v. the United Kingdom, 
judgment of 28 October 1998, Reports 1998-VIII, pp. 3159-3160, § 116). 

100.  In this connection, the Court must examine whether or not the 
impugned regulations and practices, and in particular the manner in which 
they were implemented in the instant case, were defective to the point of 
constituting a violation of the respondent State's positive obligations under 
Article 3 of the Convention. 

101.  The second applicant's position was characterised by her very 
young age, the fact that she was an illegal immigrant in a foreign land and 
the fact that she was unaccompanied by her family from whom she had 
become separated so that she was effectively left to her own devices. She 
was thus in an extremely vulnerable situation. In view of the absolute nature 
of the protection afforded by Article 3 of the Convention, it is important to 
bear in mind that this is the decisive factor and it takes precedence over 
considerations relating to the second applicant's status as an illegal 
immigrant. She therefore indisputably came within the class of highly 
vulnerable members of society to whom the Belgian State owed a duty to 
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take adequate measures to provide care and protection as part of its positive 
obligations under Article 3 of the Convention. 

102.  The Court observes that, whereas under the general law minors 
came within the jurisdiction of the youth courts, there was a legal void at the 
time in respect of unaccompanied foreign minors. The respondent 
Government accepted that the prospects of finding accommodation in a 
more suitable centre were virtually non-existent and that such centres as did 
exist did not have facilities for the child's supervision or, therefore, 
protection. Furthermore, there was no statutory basis on which the courts 
could review the conditions under which minors were held or require the 
authorities to provide legal, humanitarian and social assistance where 
necessary (see, mutatis mutandis, Amuur v. France, judgment of 25 June 
1996, Reports 1996-III, § 53). The only available remedy was an application 
to the chambre du conseil under section 71 of the aforementioned Act. In 
such cases, the question before the chambre du conseil was whether the 
detention was lawful, not whether it was appropriate. 

103.  Following an application by the second applicant's lawyer on 
9 October 2002, the chambre du conseil ruled on 16 October 2002 that the 
second applicant's detention was unlawful under the Convention on the 
Rights of the Child and ordered her immediate release. It expressly found 
that it had no jurisdiction to examine the appropriateness of detention or the 
conditions in which she was held, or to modify the regime and order 
alternative arrangements. 

Moreover, prior to applying to the chambre du conseil the second 
applicant's lawyer had referred the matter to the Aliens Office on 
26 September 2002 when, because of her isolation and the risks of 
psychological damage, he requested her placement with foster parents or, 
failing that, in a specialised institution. The inescapable conclusion must 
therefore be that the domestic authorities failed to take action to avoid or 
remedy the alleged shortcomings, despite being expressly informed of the 
position. 

Furthermore, in his decision of 25 September 2002, the Commissioner-
General for Refugees and Stateless Persons had drawn the Minister of the 
Interior's attention to the fact that the second applicant was a minor and 
entitled to be reunited with her family by virtue of Article 10 of the 
Convention on the Rights of the Child. On 13 June 2002 the Committee on 
the Rights of the Child had recommended that the Belgian State should 
expedite efforts to establish special reception centres and that stays in such 
centres should be for the shortest time possible. 

104.  The Court considers that the measures taken by the Belgian 
authorities – informing the first applicant of the position, giving her a 
telephone number where she could reach her daughter, appointing a lawyer 
to assist the second applicant and liaising with the Canadian authorities and 
the Belgian Embassy in Kinshasa – were far from sufficient to fulfil the 
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Belgian State's obligation to provide care for the second applicant. The State 
had, moreover, had an array of means at its disposal. The Court is in no 
doubt that the second applicant's detention in the conditions described above 
caused her considerable distress. Nor could the authorities who ordered her 
detention have failed to be aware of the serious psychological effects it 
would have on her. In the Court's view, the second applicant's detention in 
such conditions demonstrated a lack of humanity to such a degree that it 
amounted to inhuman treatment. 

105.  There has therefore been a violation of Article 3 of the Convention. 

(b)  The first applicant 

106.  The Court reiterates, firstly, that Article 3 affords absolute 
protection, irrespective of any reprehensible conduct on the part of the 
applicant (see, mutatis mutandis, Soering, judgment cited above, § 88). 
Accordingly, it cannot accept the Belgian Government's argument that the 
conduct of the first applicant was such as to prevent the Court from finding 
a violation. 

107.  The Court reiterates, secondly, that the issue whether a parent 
qualifies as a “victim” of the ill-treatment of his or her child will depend on 
the existence of special factors which gives the applicant's suffering a 
dimension and character distinct from the emotional distress which may be 
regarded as inevitably caused to relatives of a victim of a serious human 
rights violation. Relevant elements will include the proximity of the family 
tie – in that context, a certain weight will attach to the parent-child bond –, 
the particular circumstances of the relationship and the way in which the 
authorities responded to the parent's enquiries. The essence of such a 
violation lies in the authorities' reactions and attitudes to the situation when 
it is brought to their attention. It is especially in respect of this latter factor 
that a parent may claim directly to be a victim of the authorities' conduct 
(see, mutatis mutandis, Çakıcı v. Turkey [GC], no. 23657/94, ECHR 1999-
IV, § 98; and Hamiyet Kaplan and Others v. Turkey, no. 36749/97, § 67, 
13 September 2005). 

108.  As regards the Belgian authorities' conduct towards the first 
applicant, it is apparent from the material before the Court that the only 
action the Belgian authorities took was to inform her that her daughter had 
been detained and to provide her with a telephone number where she could 
be reached. The Court has no doubt that, as a mother, the first applicant 
suffered deep distress and anxiety as a result of her daughter's detention. In 
view of the circumstances of the case, the Court concludes that the level of 
severity required for a violation of Article 3 of the Convention was attained 
in the present case. 

109.  There has therefore been a violation of Article 3 of the Convention. 

B.  The second applicant's deportation 
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1.  The applicants' submissions 

110.  Omissis 

2.  The Government's submissions 

111.  Omissis 

3.  The Court's assessment 

112.  The Court will begin by examining the complaint concerning the 
second applicant's rights and would state at the outset that it is struck by the 
failure to provide adequate preparation, supervision and safeguards for her 
deportation. 

For example, the Belgian authorities stood by their decision to proceed 
with the second applicant's deportation on 17 October 2002 despite two new 
factual developments, these being the chambre du conseil's decision of the 
previous day to order her immediate release on the grounds that her 
detention was unlawful and the fact that the HCR had informed the 
authorities that the first applicant had acquired refugee status in Canada. 

113.  As regards the conditions in which the second applicants travelled, 
the Court notes that although an assistant from the centre accompanied her 
as far as customs, the second applicant had to travel alone as the Belgian 
authorities had not assigned an adult to accompany her. 

As to the arrangements in her country of origin, the Belgian authorities 
merely informed her uncle B., who was the only relative they had managed 
to trace in Kinshasa, of her arrival, but did not expressly require his 
presence or make sure that he would be at the airport. The Court cannot, 
therefore, accept the Government's submission that they were not 
responsible for the situation or for the fact that B. did not to turn up. The 
Belgian authorities had not considered or made alternative arrangements for 
the second applicant's arrival and it was only after several hours' wait at the 
airport that a solution – and a wholly improvised one at that – was found by 
the Congolese authorities. 

114.  In the Court's view, this shows that the Belgian authorities did not 
seek to ensure that the second applicant would be properly looked after or 
have regard to the real situation she was likely to encounter on her return to 
her country of origin. This view is not altered by the fact that the airline 
decided to assign an air hostess – an ordinary member of the flight crew – to 
look after her for the duration of the flight or that the second applicant was 
ultimately taken into the home of a representative of the Congolese 
authorities after an almost six-hour wait at the airport. 

115.  The Court considers that the second applicant's deportation in such 
conditions was bound to cause her extreme anxiety and demonstrated such a 
total lack of humanity towards someone of her age and in her situation as an 
unaccompanied minor as to amount to inhuman treatment. The Court also 
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finds that by deporting the second applicant, the Belgian State violated its 
positive obligations to take requisite measures and precautions. 

116.  As regards the first applicant and in the light of the case-law it has 
cited in relation to the previous complaint (see paragraph 61 above), the 
Court notes in particular that the Belgian authorities did not trouble to 
advise her of her daughter's deportation so that she only became aware of it 
when she tried to reach her at the closed centre on the telephone after the 
deportation had already taken place. The Court has no doubt that this caused 
the first applicant deep anxiety. The disregard such conduct showed for her 
feelings and the evidence in the case file lead the Court to find that the 
requisite threshold of severity has been attained in the present case. 

117.  It follows from the foregoing that there has been a violation of both 
applicants' rights under Article 3 of the Convention on account of the 
second applicant's deportation. 

II.  ALLEGED VIOLATIONS OF ARTICLE 8 OF THE CONVENTION 

118.  The applicants complained that the second applicant's detention and 
deportation also violated Article 8 of the Convention, which reads: 

 “1.  Everyone has the right to respect for his private and family life, his home and 
his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others.” 

A.  The second applicant's detention 

1.  The applicants' submissions 

119. Omissis 

2.  The Government's submissions 

120.  Omissis 
 

3.  The Court's assessment 

121.  The Court considers that, by its very essence, the tie between the 
second applicant, a minor child, and her mother – the first applicant – comes 
within the definition of family life within the meaning of Article 8 of the 
Convention (see, among other authorities, Keegan v. Ireland, judgment of 
26 May 1994, Series A no. 290, pp. 17-18, § 44; and Hokkanen v. Finland, 
judgment of 23 September 1994, Series A no. 299-A, pp. 19-20, § 54), 
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especially considering that in the instant case the first applicant had been 
granted refugee status, so that the interruption of family life was solely a 
result of her decision to flee her country of origin out of a genuine fear of 
persecution within the meaning of the Geneva Convention of 28 July 1951 
on the Status of Refugees. The respondent Government did not dispute the 
fact that the relationship between the applicants constituted family life and, 
in this connection, the Court reiterates that the mutual enjoyment by parent 
and child of each other's company constitutes a fundamental element of 
family life (see, mutatis mutandis, the following judgments: Olsson v. 
Sweden (no. 1), 24 March 1988, Series A no. 130, p. 29, § 59; Eriksson 
v. Sweden, 22 June 1989, Series A no. 156, p. 24, § 58; and Gnahoré v. 
France, 19 September 2000, Reports 2000-IX, § 50). 

122.  In the Court's view, the second applicant's detention amounted to 
interference with both applicants' rights under Article 8 of the Convention. 
Indeed, this was not disputed by the respondent Government. 

123.  The Court reiterates that an infringement of an individual's right to 
respect for his or her private and family life will violate Article 8 unless it is 
“in accordance with the law”, pursues one or more of the legitimate aims set 
out in paragraph 2 and is “necessary in a democratic society”, in other 
words, proportionate to the pursued objectives. The question before the 
Court is whether the interference was justified under paragraph 2 of 
Article 8 of the Convention. 

124.  The Court observes that the detention was based on section 74-5 of 
the Aliens (Entry, Residence, Settlement and Expulsion) Act of 
15 December 1980 and was therefore in accordance with the law. 

125.  The second defendant was detained under the authorities' powers to 
control the entry and residence of aliens on the territory of the Belgian State. 
The decision to detain could have been in the interests of national security 
or the economic well-being of the country or, just as equally, for the 
prevention of disorder or crime. The Court therefore concludes that the 
interference pursued a legitimate aim for the purposes of the second 
paragraph of Article 8 of the Convention. 

126.  In order to determine whether the impugned measures were 
“necessary in a democratic society”, the Court will examine, in the light of 
the case as a whole, whether the detention was necessary in a democratic 
society, that is to say whether it was justified by a pressing social need and, 
in particular, proportionate to the legitimate aim pursued (see Amrollahi 
v. Denmark, no. 56811/00, 11 July 2002, § 33, Boultif v. Switzerland, 
no. 54273/00, § 46, ECHR 2001-IX; Adam v. Germany (dec.), 
no. 43359/98, 4 October 2001, Mokrani v. France, no. 52206/00, 15 July 
2003, § 26). The Court's task here is to determine whether the second 
applicant's detention struck a fair balance between the competing interests 
in the case. 
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127.  The Convention does not guarantee, as such, any right for an alien 
to enter or stay on the territory of the State of which he or she is not a 
national (see Moustaquim v. Belgium, judgment of 18 February 1991, Series 
A no. 193, p. 19, § 43, and Beldjoudi v. France, judgment of 26 March 
1992, Series A no. 234-A, p. 27, § 74). Furthermore, the Contracting States 
are under a duty to maintain public order, in particular by exercising their 
right, as a matter of well-established international law, to control the entry 
and residence of aliens. In this connection, detention in centres used for 
aliens awaiting deportation will be acceptable only where it is intended to 
enable the States to combat illegal immigration while at the same time 
complying with their international obligations, including those arising under 
the Convention for the Rights of the Child signed in New York in 1989 (and 
by Belgium in 1991). 

Furthermore, the States' interest in foiling attempts to circumvent 
immigration rules must not deprive aliens of the protection afforded by 
these conventions or deprive foreign minors, especially if unaccompanied, 
of the protection their status warrants. The protection of fundamental rights 
and the constraints imposed by a State's immigration policy must therefore 
be reconciled. 

128.  The Court observes that the effect of the second applicant's 
detention was to separate her from the member of her family in whose care 
she had been placed and who was responsible for her welfare, with the 
result that she became an unaccompanied foreign minor, a category in 
respect of which there was a legal void at the time. Her detention 
significantly delayed the applicants' reunification. The Court further notes 
that, far from assisting her reunification with her mother, the authorities' 
actions in fact hindered it. Having been informed at the outset that the first 
applicant was in Canada, the Belgian authorities should have made detailed 
enquiries of their Canadian counterparts in order to clarify the position and 
bring about the reunification of mother and daughter. The Court considers 
that that duty became more pressing from 16 October 2002 onwards, that 
being the date when the Belgian authorities received the fax from the HCR 
contradicting the information they had previously held. 

129.  The Court considers that the complaint can also be analysed from 
the perspective of the second applicant's private life. It has often said that 
the expression “private life” is broad and does not lend itself to exhaustive 
definition. Thus, private life, in the Court's view, includes a person's 
physical and mental integrity. The guarantee afforded by Article 8 of the 
Convention is primarily intended to ensure the development, without 
outside interference, of the personality of each individual in his relations 
with other human beings (see, mutatis mutandis, Niemietz v. Germany, 
judgment of 16 December 1992, Series A no. 251-B, p. 33, § 29; Botta v. 
Italy, judgment of 24 February 1998, Reports 1998-I, p. 422, § 32; Von 
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Hannover v. Germany, judgment of 24 June 2004, no. 59320/00, § 50, 
ECHR 2004-VI). 

In this connection, in the absence of any risk of the second applicant's 
seeking to evade the supervision of the Belgian authorities, her detention in 
a closed centre for adults was unnecessary. Other measures could have been 
taken that would have been more conducive to the higher interest of the 
child guaranteed by Article 3 of the Convention on the Rights of the Child. 
These included her placement in a specialised centre or with foster parents. 
Indeed, these alternatives had in fact been proposed by the second 
applicant's counsel. 

130.  The Court considers that, in view of her young age, the second 
applicant cannot bear any responsibility for her uncle's attempts to deceive 
the Belgian authorities by passing her off as his daughter. The same applies 
to the conduct of her mother and family. Further, although the first 
applicant's conduct was questionable and does not appear to have been 
entirely fault-free, it was not such as to deprive her of victim status in the 
instant case. 

131.  Ultimately, since the second applicant was an unaccompanied 
foreign minor, the Belgian State was under an obligation to facilitate the 
family's reunification (mutatis mutandis, see the following judgments: 
Johansen v. Norway, 7 August 1996, Reports 1996-III, § 78; Eriksson v. 
Sweden, 22 June 1989, Series A no. 156, § 71; Ignaccolo-Zenide v. 
Romania, no. 31679/96, § 94, Reports 2000-I; and Nuutinen v. Finland, 
27 June 2000, no. 32842/96, § 127, ECHR 2000-VIII). 

132.  In the light of all the foregoing considerations, the Court finds that 
there has been disproportionate interference with the applicants' right to 
respect for their family life. 

133.  There has therefore been a violation of Article 8 of the Convention. 

B.  The second applicant's deportation 

1.  The applicants' submissions 

134. Omissis  

2.  The Government's submissions 

135. Omissis 

3.  The Court's assessment 

136.  The Court does not consider it necessary to recapitulate the 
circumstances in which the deportation took place, as these have already 
been described above (see paragraphs 66 et seq.). It reiterates that the 
Belgian State had positive obligations in the instant case, including an 
obligation to take care of the second applicant and to facilitate the 
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applicants' reunification (see paragraph 85 above). By deporting the second 
applicant, the authorities did not assist their reunification (see paragraph 82 
above). Nor did they ensure that the second applicant would in fact be 
looked after in Kinshasa (see paragraph 67 above). In these circumstances, 
the Court considers that the Belgian State failed to comply with its positive 
obligations and interfered with the applicants' rights to respect for their 
family life to a disproportionate degree. 

137.  There has therefore been a violation of both applicants' rights under 
Article 8 of the Convention as a result of the second applicant's deportation. 

III.  ALLEGED VIOLATION OF ARTICLE 5 OF THE CONVENTION 
AS A RESULT OF THE SECOND APPLICANT'S DETENTION 

138.  The applicants also argued that the second applicant's detention 
violated Article 5 § 1 (d) of the Convention, which provides: 

“1.  Everyone has the right to liberty and security of person. No one shall be 
deprived of his liberty save in the following cases and in accordance with a procedure 
prescribed by law: ... 

(d)  the detention of a minor by lawful order for the purpose of educational 
supervision or his lawful detention for the purpose of bringing him before the 
competent legal authority; ...” 

A.  The applicants' submissions 

139.  Omissis 

B.  The Government's submissions 

140.  Omissis 

C.  The Court's assessment 

141.  The Court notes at the outset that the first applicant has not been 
detained and accordingly cannot claim personally to have been a victim of a 
violation of Article 5 of the Convention. 

142.  In so far as this complaint concerns the second applicant, the Court 
reiterates that the Contracting States are entitled to control the entry and 
residence of non-nationals on their territory at their discretion, but stresses 
that this right must be exercised in conformity with the provisions of the 
Convention, including Article 5. In proclaiming the right to liberty, 
paragraph 1 of Article 5 contemplates the physical liberty of the person and 
its aim is to ensure that no one should be dispossessed of this liberty in an 
arbitrary fashion (see, mutatis mutandis, Amuur v. France, judgment of 
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25 June 1996, Reports 1996-III, § 42). The list of exceptions to the right to 
liberty secured in Article 5 § 1 is an exhaustive one and only a narrow 
interpretation of those exceptions is consistent with the aim of that provision 
(see, mutatis mutandis, K.-F. v. Germany, judgment of 27 November 1997, 
Reports 1997-VII, p. 2975, § 70; Čonka v. Belgium, judgment of 5 February 
2000, ECHR 2002-I, § 42; D.G. v. Ireland, judgment of 16 May 2002, 
ECHR 2002-III, § 74). Detention must be lawful both in domestic and 
Convention terms: the Convention lays down an obligation to comply with 
the substantive and procedural rules of national law and requires that any 
deprivation of liberty should be in keeping with the purpose of Article 5 
which is to protect an individual from arbitrariness (see the following 
judgments: Winterwerp v. the Netherlands, 24 October 1979, Series A 
no. 33, pp. 17-19, §§ 39 and 45; Bozano v. France, 18 December 1986, 
Series A no. 111, p. 23, § 54; and Weeks v. the United Kingdom, 2 March 
1987, Series A no. 114, p. 23, § 42). 

143.  In order to ascertain whether a deprivation of liberty has complied 
with the principle of compatibility with domestic law, the Court must assess 
not only the legislation in force in the field under consideration, but also the 
quality of the other legal rules applicable to the persons concerned. Quality 
in this sense implies that a national law authorising deprivation of liberty 
must be sufficiently accessible and precise, in order to avoid all risk of 
arbitrariness. 

144.  As regards the compatibility of the detention with domestic law in 
the instant case, the Court considers that two periods can be distinguished, 
these being the period prior to the order of 16 October 2002 in which the 
chambre du conseil declared the second applicant's detention unlawful and 
the period after that date. It observes that the Government have not sought 
to argue that the chambre du conseil's ruling that the detention was illegal 
affected the second applicant's victim status. In any event, it notes that the 
ruling did not bring the detention to an end. In the Court's view, the finding 
by the domestic court that the first period of detention was unlawful raises 
serious doubts as to the lawfulness of the second period. 

145.  The second applicant was placed in detention pursuant to section 
74-5 of the Aliens (Entry, Residence, Settlement and Expulsion) Act of 
15 December 1980, initially pending a decision on her application for 
asylum and subsequently pending her deportation. At that time, the Act did 
not contain any provisions specific to minors. Thus, the fact that the alien 
concerned was a minor was of no relevance to the application of the 
provisions governing his or her detention. 

146.  The Court does not agree with the second applicant's submission 
that paragraph (d) of Article 5 § 1 of the Convention is the only provision 
which permits the detention of a minor. It in fact contains a specific, but not 
exhaustive, example of circumstances in which minors might be detained, 
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namely for the purpose of their educational supervision or for the purpose of 
bringing them before the competent legal authority to decide. 

147.  In the instant case, the ground for the second applicant's detention 
was that she had entered the country illegally as she did not have the 
necessary documents. Her detention therefore came within paragraph (f) of 
Article 5 § 1 of the Convention which permits “the lawful arrest or 
detention of a person to prevent his effecting an unauthorised entry into the 
country or of a person against whom action is being taken with a view to 
deportation or extradition”. 

148.  However, the fact that the second applicant's detention came within 
paragraph (f) of Article 5 § 1 does not necessarily mean that it was lawful 
within the meaning of this provision, as the Court's case-law requires that 
there must be some relationship between the ground of permitted 
deprivation of liberty relied on and the place and conditions of detention 
(see, mutatis mutandis, Aerts v. Belgium, judgment of 30 July 1998, Reports 
1998-V, pp. 1961-1962, § 46, and other references referred to therein). 

149.  The Court notes that the second applicant was detained in a closed 
centre intended for illegal immigrants in the same conditions as adults; these 
conditions were consequently not adapted to the position of extreme 
vulnerability in which she found herself as a result of her position as an 
unaccompanied foreign minor. 

150.  In these circumstances, the Court considers that the Belgian legal 
system at the time and as it functioned in this instance did not sufficiently 
protect the second applicant's right to liberty. 

151.  There has therefore been a violation of the second applicant's rights 
under Article 5 § 1 of the Convention. 
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IV.  ALLEGED VIOLATION OF ARTICLE 5 § 4 AND ARTICLE 13 OF 
THE CONVENTION 

152.  Relying on Articles 5 § 4 and 13 of the Convention, the applicants 
maintained that the Belgian State had rendered the second applicant's appeal 
futile and ineffective by proceeding to deport her the day after her release 
was ordered, in defiance of that order. Article 5 § 4 provides: 

Article 5 § 4 

“4.  Everyone who is deprived of his liberty by arrest or detention shall be entitled 
to take proceedings by which the lawfulness of his detention shall be decided speedily 
by a court and his release ordered if the detention is not lawful.” 

Article 13 reads as follows: 

Article 13 

“Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity.” 

A.  The applicants' submissions 

153.  Omissis 

B.  The Government's submissions 

154.  Omissis 

C.  The Court's assessment 

155.  The Court has already found that since the first applicant was not 
detained, she could not personally claim to have been a victim of a violation 
of Article 5 of the Convention (see paragraph 95 above). 

156.  In so far as this complaint is also made by the second applicant, the 
Court refers firstly to its case-law holding that a complaint under Article 13 
will be absorbed by a complaint under Article 5 § 4 since the requirements 
of Article 13 are less strict than those of Article 5 § 4, which must be 
regarded as the lex specialis for Article 5 grievances (Chahal v. the United 
Kingdom [GC], judgment of 15 November 1996, Reports 1996-V, § 126). 

157.  The Court will therefore examine the complaint solely under 
Article 5 § 4 of the Convention. 

158.  The purpose of Article 5 § 4 is to assure to persons who are arrested 
and detained the right to a judicial supervision of the lawfulness of the 
measure to which they are thereby subjected (De Wilde, Ooms and Versyp v. 
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Belgium, judgment of 18 June 1971, Series A no. 12, § 76). The remedies 
must be made available during a person's detention with a view to that 
person obtaining speedy judicial review of the lawfulness of the detention 
capable of leading, where appropriate, to his or her release (see, mutatis 
mutandis, Slivenko v. Latvia [GC], no. 48321/99, § 158, ECHR 2003-X). 

159.  The Court notes that the Belgian authorities made arrangements for 
the second applicant's deportation on the day after she lodged an application 
to the chambre du conseil for release, that is to say even before it had 
delivered its decision. Furthermore, the authorities did not at any stage 
reconsider the decision to deport her. The Court also notes that the second 
applicant was deported on the scheduled date, notwithstanding the fact that 
the twenty-four-hour period for an appeal by Crown counsel, during which a 
stay applied, had not expired. Crown counsel deliberately chose to reserve 
his decision after receiving a letter from the Belgian authorities informing 
him of their view that the second applicant should remain in detention so 
that she could be deported to Kinshasa. Lastly, the respondent Government 
have acknowledged that the Belgian authorities' conduct was not dictated by 
the chambre du conseil's decision to grant the application for release as her 
deportation had been arranged in advance. 

Even assuming that the second applicant's deportation can be equated to 
“release” for the purposes of Article 5 § 4 of the Convention, it follows 
from the foregoing considerations that there was no link between her 
deportation and the exercise of the remedy or the fact that it was granted. 

In these circumstances, the Court finds that the second applicant's appeal 
to the chambre du conseil appears, in the circumstances of the case, to have 
been ineffective. 

160.  There has therefore been a violation of Article 5 § 4 of the 
Convention. The Court does not consider that any separate examination of 
the complaint under Article 13 of the Convention is necessary. 

V  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

161.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.” 

A.  Damage 

162.  The applicants said that they had sustained non-pecuniary damage 
which they put at 10,000 euros (EUR) for the first applicant and 
EUR 25,000 for the second. 
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163.  The Government observed that the first applicant had only 
requested family reunification after her daughter's deportation and arrival in 
Canada (on 29 October 2002) and said that the first applicant's role in the 
case had not been clearly established. Either she had been unaware that her 
daughter had left Kinshasa, in which case it had been on her brother's 
initiative and it was to him and not the Government that she should address 
her grievances, or she herself had been the instigator, in which case she 
ought not to be awarded anything because she had knowingly broken the 
law. In the light of these considerations, the Government submitted that a 
finding of a violation would afford adequate compensation for the non-
pecuniary damage sustained by the first applicant. They left the issue of the 
non-pecuniary damage sustained by the second applicant to the Court's 
discretion whilst pointing out that they had had sought to defend her 
interests as best they could in what, to say the least, had been a complex 
situation. 

164.  In the light of the various violations it has found, including the 
violation of both the first and second applicant's rights under Article 3, 
which, as has been noted, confers absolute protection (Soering v. the United 
Kingdom, judgment of 7 July 1989, Series A no. 161, § 88), the Court 
considers the sums claimed by each of the applicants reasonable and awards 
them the amounts by way of just satisfaction. 

B.  Costs and expenses 

165.  The applicants, who have produced detailed fee notes, claimed 
EUR 14,177.04 for costs and expenses. This amount was broken down into 
EUR 10,500 for the fees and expenses of Mr Vanheule, EUR 3,042 for the 
fees and expenses of Mr Ma., EUR 141 for the fees of a Canadian lawyer, 
Mr A., in connection with family reunification in Canada in 2002, EUR 35 
for the costs of a visa to enable the first applicant to attend the hearing 
before the Court and EUR 459.04 in travel expenses. 

166.  The Government referred to the principles established by the Court 
and submitted that it should disallow the fees and expenses of Mr A., and at 
least part of the fees and expenses of Mr Ma. It left the remainder of the 
claim to the Court's discretion. 

167.  According to the Court's established case-law, costs and expenses 
will not be awarded under Article 41 unless it is established that they were 
actually and necessarily incurred and were also reasonable as to quantum. 
Furthermore, legal costs are only recoverable in so far as they relate to the 
violation found (Beyeler v. Italy (just satisfaction) [GC], no. 33202/96, § 27, 
28 May 2002). 

The Court notes that the Government have not contested Mr Vanheule's 
fees or the first applicant's claim in respect of the cost of her visa and travel 
expenses. It considers that the action taken by Mr Ma. was intended to 
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prevent the violation it has found to have occurred and that the amount 
claimed in respect thereof is reasonable. Consequently, it awards the 
applicants the sum of EUR 14,036 for costs and expenses, less the amount 
which the Court has granted in legal aid. 

C.  Default interest 

168.  The Court considers it appropriate that the default interest should 
be based on the marginal lending rate of the European Central Bank, to 
which should be added three percentage points. 
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FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Holds that there has been a violation of the second applicant's rights 
under Article 3 of the Convention as a result of her detention; 

 
2.  Holds that there has been a violation of the first applicant's rights under 

Article 3 of the Convention as a result of the second applicant's 
detention; 

 
3.  Holds that there has been a violation of the second applicant's rights 

under Article 3 of the Convention as a result of her deportation; 
 
4.  Holds that there has been a violation of the first applicant's rights under 

Article 3 of the Convention as a result of the second applicant's 
deportation; 

 
5.  Holds that there has been a violation of both applicants' rights under 

Article 8 of the Convention as a result of the second applicant's 
detention; 

 
6.  Holds that there has been a violation of both applicants' rights under 

Article 8 of the Convention as a result of the second applicant's 
deportation; 

 
7.  Holds that the first applicant cannot claim to be a “victim” for the 

purposes of Article 34 of the Convention of a violation of Article 5 § 1 
of the Convention; 

 
8.  Holds that there has been a violation of the second applicant's rights 

under Article 5 § 1 of the Convention; 
 
9.  Holds that the first applicant cannot claim to be a “victim” for the 

purposes of Article 34 of the Convention of a violation of Article 5 § 4 
of the Convention; 

 
10.  Holds that there has been a violation of the second applicant's rights 

under Article 5 § 4 of the Convention; 
 
11.  Holds that no separate examination of the complaint under Article 13 of 

the Convention is necessary; 
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12.  Holds 
(a)  that the respondent State is to pay the applicants, within three 
months from the date on which the judgment becomes final in 
accordance with Article 44 § 2 of the Convention, EUR 35,000 (thirty-
five thousand euros) in respect of non-pecuniary damage (comprising 
EUR 10,000 for the first applicant and EUR 25,000 for the second 
applicant) and EUR 14,036 (fourteen thousand and thirty-six euros) for 
costs and expenses, plus any tax that may be chargeable; 
(b)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amounts at a 
rate equal to the marginal lending rate of the European Central Bank 
during the default period plus three percentage points; 

 
13.  Dismisses the remainder of the applicants' claim for just satisfaction. 

Done in French, and notified in writing on 12 October 2006, pursuant to 
Rule 77 §§ 2 and 3 of the Rules of Court. 

 Søren NIELSEN Christos ROZAKIS 
 Registrar President 
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FIRST SECTION 
 
 

CASE OF LIU AND LIU v. RUSSIA 
 

(Application no. 42086/05) 
 
 

JUDGMENT 
 

STRASBOURG 
 

6 December 2007 
 

 
In the case of Liu and Liu v. Russia, 
The European Court of Human Rights (First Section), sitting as a 

Chamber composed of: 
 Mr C.L. ROZAKIS, President, 
 Mr L. LOUCAIDES, 
 Mrs N. VAJIĆ, 
 Mr A. KOVLER, 
 Mrs E. STEINER, 
 Mr K. HAJIYEV, 
 Mr G. MALINVERNI, judges, 
and Mr S. NIELSEN, Section Registrar, 

Having deliberated in private on 15 November 2007, 
Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

169.  The case originated in an application (no. 42086/05) against the 
Russian Federation lodged with the Court under Article 34 of the 
Convention for the Protection of Human Rights and Fundamental Freedoms 
(“the Convention”) by a Chinese national, Mr Liu Jingcai (“the first 
applicant”), and a Russian national, Mrs Yulia Aleksandrovna Liu (“the 
second applicant”), on 25 November 2005. 

170.  The applicants were represented before the Court by 
Mr M. Rachkovskiy, a lawyer with the International Protection Centre in 
Moscow. The Russian Government (“the Government”) were initially 
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represented by Mr P. Laptev, the former Representative of the Russian 
Federation at the European Court of Human Rights, and subsequently by 
their new Representative, Mrs V. Milinchuk. 

171.  The applicants alleged, in particular, that the first applicant's 
detention pending expulsion proceedings had been unlawful and that his 
deportation to China would hamper their family life. 

172.  On 3 October 2006 the Court decided to communicate the 
application to the Government. Under the provisions of Article 29 § 3 of the 
Convention, it decided to examine the merits of the application at the same 
time as its admissibility. The President made a decision on priority 
treatment of the application (Rule 41 of the Rules of Court). 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

173.  The first applicant was born in 1968. The second applicant was 
born in 1973. They are husband and wife and live in the town of Sovetskaya 
Gavan in the Khabarovsk Region. 

1.  Background information 

174.  In 1994 the first applicant arrived in Russia on the basis of a valid 
visa and married the second applicant. In 1996 the second applicant gave 
birth to a daughter. In November 1996, after his visa had expired, the first 
applicant was deported to China. 

175.  In 1999 the second applicant gave birth to a son. 
176.  In 2001 the first applicant obtained a work visa valid until 1 August 

2002 and resumed his residence in Russia. The visa was later extended until 
1 August 2003. 

2.  Requests for a residence permit 

177.  In November 2002 the first applicant went to the Khabarovsk 
department of internal affairs (hereinafter “the Khabarovsk police 
department”) to lodge an application for a residence permit. The 
Khabarovsk police department did not have the necessary forms; therefore, 
the first applicant could not lodge his application. It was only on 11 July 
2003 that the forms became available. 

178.  On 24 July 2003 the first applicant applied for a residence permit 
for a second time. The Khabarovsk police department refused to examine 
the application and returned the documents to the first applicant. 
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179.  The first applicant challenged the refusal before a court. On 
22 October 2003 the Sovetskaya Gavan Town Court found that the refusal 
to examine the application had been unlawful. It ordered that the 
Khabarovsk police department examine the first applicant's application for a 
residence permit. 

180.  On 22 July 2004 the Khabarovsk police department rejected his 
application by reference to section 7 (1) of the Foreign Nationals Act (see 
paragraph Errore. L'origine riferimento non è stata trovata. below). No 
further reasons were provided. 

181.  The applicants challenged the refusal before a court. They 
complained, in particular, that the Khabarovsk police department had not 
given any reasons for the refusal. The first applicant had never been charged 
with any criminal offence or engaged in any subversive activities. The 
applicants also claimed that the refusal had interfered with their right to 
respect for their family life and had caused them non-pecuniary damage. 

182.  On 4 November 2004 the Tsentralniy District Court of Khabarovsk 
found that the decision of 22 July 2004 had been lawful and rejected the 
applicants' claim in respect of non-pecuniary damage. It found that the 
Khabarovsk police department had received information from the Federal 
Security Service that the first applicant posed a national security risk. That 
information was a State secret and could not be made public. There is no 
indication in the judgment that the information had been made available for 
judicial scrutiny. 

183.  The applicants appealed. On 18 January 2005 the Khabarovsk 
Regional Court upheld the judgment of 4 November 2004. It reiterated that, 
according to the information from the Federal Security Service, the first 
applicant posed a national security risk. That information was a State secret 
and was not subject to judicial scrutiny. 

184.  On 4 March 2005 the Khabarovsk police department rejected a new 
application for a residence permit. It found that the first applicant was 
unlawfully residing on Russian territory, that he had taken no steps to make 
his stay legal, and that he would therefore have to leave Russia. The refusal 
of a residence permit did not hinder his family life. 

185.  It appears that the applicants did not challenge the refusal of 
4 March 2005 before a court. Instead they asked the Khabarovsk Regional 
Court to direct that the Khabarovsk police department issue the first 
applicant with a residence permit. They claimed that by refusing to provide 
the first applicant with a residence permit the authorities had showed 
disrespect for their family life. They asked for compensation in respect of 
non-pecuniary damage. On 9 September 2005 the Khabarovsk Regional 
Court rejected their claims in the last instance as having no basis in 
domestic law. It referred to the judgment of 4 November 2004 and held that 
there were no reasons to depart from its findings. 
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186.  On several occasions in 2003, 2004 and 2005 the first applicant was 
administratively fined for living in Russia without a valid residence permit. 
However, the domestic courts reversed most of those decisions, finding 
them procedurally defective or time-barred. 

187.  It is apparent from a certificate issued by a deputy head of the 
Sovetskaya Gavan Town prosecutor's office on 15 December 2005 that no 
criminal proceedings had been brought against the first applicant between 
1996 and 2005. 

3.  Administrative removal proceedings 

188.  On 18 November 2005 the first applicant was stopped by the 
police. The police officer drew up a report on the commission of an offence 
under Article 18.8 of the Administrative Offences Code (see paragraph 
Errore. L'origine riferimento non è stata trovata. below). The report was 
transmitted to a judge. 

189.  On 21 November 2005 the Sovetskaya Gavan Town Court held that 
the first applicant had infringed the residence regulations and ordered his 
administrative removal and detention pending removal. On the same day he 
was placed in a detention centre. 

190.  On 13 December 2005 the Khabarovsk Regional Court quashed the 
decision of 21 November 2005 on appeal, remitted the case for a new 
examination by the Town Court, and ordered the first applicant's release. It 
held that, in accordance with Article 27.3 § 1 of the Administrative 
Offences Code, detention with a view to administrative removal could only 
be ordered if there were sufficient reasons to believe that the person would 
try to avoid execution of the removal order. The Town Court had not given 
reasons for the detention order and the case file did not contain any 
information justifying the first applicant's detention. On the same day the 
first applicant was released. 

191.  On 28 December 2005 the Sovetskaya Gavan Town Court held that 
the report of 18 November 2005 did not indicate which residence 
regulations had been infringed by the first applicant. It returned the report to 
the local police department for correction. 

192.  On 3 February 2006 the administrative proceedings against the first 
applicant were discontinued as time-barred. 

4.  Deportation proceedings 

193.  In the meantime, on 3 February 2005, the Khabarovsk police 
department prepared a decision that the first applicant's presence on the 
Russian territory was undesirable and submitted it to the head of the Federal 
Migration Service for approval. The draft decision indicated that the first 
applicant had been unlawfully resident on Russian territory and had been 
repeatedly fined under Article 18.8 of the Administrative Offences Code for 
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his failure to leave Russia after the expiry of the authorised residence 
period. On 22 March 2005 the head of the Federal Migration Service 
confirmed the decision and it became enforceable. The applicants were 
informed about the decision on 21 April 2005. 

194.  On 22 August 2005 the Khabarovsk police department asked the 
Federal Migration Service to order the first applicant's deportation. On 
12 November 2005 the head of the Federal Migration Service ordered the 
first applicant's deportation by reference to section 25.10 of the Law on the 
Procedure for Entering and Leaving the Russian Federation (see 
paragraph Errore. L'origine riferimento non è stata trovata. below). No 
further reasons were provided. The applicants were informed of the decision 
on 12 December 2005. 

195.  On 15 May 2006 the Sovetskaya Gavan Town Court ordered the 
first applicant's placement in a detention centre with a view to deporting 
him. It held that the first applicant was unlawfully residing on Russian 
territory, and that on 12 November 2005 the Federal Migration Service had 
ordered his deportation. Therefore, he had to be held in custody until 
deportation. The first applicant was not present at the hearing. He was 
informed of the decision on 5 September 2006. 

196.  On 24 November 2006 the Khabarovsk Regional Court quashed the 
decision of 15 May 2006 on appeal and remitted the case. It found that the 
decision had been taken in the first applicant's absence, in breach of Articles 
5 and 6 of the Convention. 

197.  On 25 December 2006 the Sovetskaya Gavan Town Court for a 
second time ordered the first applicant's placement in a detention centre 
with a view to deporting him. It referred to the same reasons as in the 
decision of 15 May 2006. 

198.  It appears that the deportation order was not enforced. The 
applicant is at present living with his family in Russia. 

II.  RELEVANT DOMESTIC LAW 

Omissis 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

199.  The applicants complained under Article 8 of the Convention that 
the refusal to grant a residence permit to the first applicant and the 
subsequent decision to deport him to China had entailed a violation of the 
right to respect for their family life. Article 8 reads as follows: 
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“1.  Everyone has the right to respect for his private and family life, his home and 
his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others.” 

A.  Admissibility 

200.  The Government submitted that the final decision for the purposes 
of Article 35 § 1 of the Convention had been the judgment of 4 November 
2004, by which the refusal to grant the first applicant a residence permit had 
been declared lawful. The subsequent deportation decision had simply been 
a consequence of the residence permit refusal. Therefore, the six-month 
period had started to run from 4 November 2004. The applicants had not 
lodged their application until 25 November 2005, thereby failing to comply 
with the six-month rule. Moreover, the applicants had not appealed against 
the judgment of 4 November 2004. They had not therefore exhausted 
domestic remedies. 

201.  The applicants maintained that they had appealed against the 
judgment of 4 November 2004. They further argued that the final decision 
for the purposes of Article 35 § 1 of the Convention had been the judgment 
of 9 September 2005 by which their request for a residence permit and their 
compensation claim had been rejected. 

202.  The Court notes that the applicants appealed against the judgment 
of 4 November 2004 to the Khabarovsk Regional Court, which examined 
and dismissed their appeal on 18 January 2005 (see paragraph 183 above). It 
is therefore satisfied that the applicants have exhausted domestic remedies. 

203.  The Court further observes that the applicants complain about the 
cumulative effect produced on their family life by several decisions taken 
by the domestic authorities against the first applicant, namely the refusals to 
grant a residence permit upheld by the domestic courts on 18 January and 
9 September 2005 and the deportation order of 12 November 2005. By 
lodging their application on 25 November 2005 within six months of the 
deportation order the applicants complied with the requirements of 
Article 35 § 1. 

204.  The Court concludes that the Government's objections must be 
rejected. It considers that this complaint is not manifestly ill-founded within 
the meaning of Article 35 § 3 of the Convention. It further notes that it is 
not inadmissible on any other grounds. It must therefore be declared 
admissible. 

B.  Merits 
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1.  Existence of interference 

205.  The Government contested the allegation that there had been 
interference with the applicants' family life. 

206.  The applicants submitted that the first applicant had been residing 
in Russia since 1994. By marrying the second applicant, a Russian citizen, 
and by fathering two children with her, he had established family life in 
Russia. The refusal to grant him a residence permit and the decision to 
deport him had interfered with the applicants' family life. 

207.  The Court observes that no right of an alien to enter or to reside in a 
particular country is as such guaranteed by the Convention. As a matter of 
well-established international law and subject to its treaty obligations, a 
State has the right to control the entry of non-nationals into its territory (see, 
among other authorities, Boultif v. Switzerland, no. 54273/00, ECHR 2001-
IX, § 39). Where immigration is concerned, Article 8 cannot be considered 
to impose on a State a general obligation to respect the choice by married 
couples of the country of their matrimonial residence and to authorise 
family reunion in its territory (see Gül v. Switzerland, judgment of 
19 February 1996, Reports of Judgments and Decisions 1996-I, § 38). 
However, the removal of a person from a country where close members of 
his family are living may amount to an infringement of the right to respect 
for family life as guaranteed in Article 8 § 1 of the Convention (see Boultif, 
cited above, § 39). 

208.  As the Court has reaffirmed on several occasions, Article 8 cannot 
be construed as guaranteeing, as such, the right to a particular type of 
residence permit. Where the domestic legislation provides for several 
different types, the Court must analyse the legal and practical implications 
of issuing a particular permit. If it allows the holder to reside within the 
territory of the host country and to exercise freely there the right to respect 
for his or her private and family life, the granting of such a permit 
represents in principle a sufficient measure to meet the requirements of that 
provision. In such cases, the Court is not empowered to rule on whether the 
individual concerned should be granted one particular legal status rather 
than another, that choice being a matter for the domestic authorities alone 
(see Sisojeva and Others v. Latvia [GC], no. 60654/00, § 91, ECHR 
2007-..., with further references). 

209.  The applicants have been married since 1994 and have had two 
children. The Court is satisfied that the applicants' relationship amounted to 
family life. The second applicant and the children are Russian nationals who 
were born in Russia and have been living there all their lives. From 1994 to 
1996 and from 2001 to August 2003 the first applicant lawfully resided in 
Russia with his wife and children on the basis of a renewable work visa. In 
2003 he applied for a residence permit to which he had become entitled 
under the new law passed in 2002 (see paragraph Errore. L'origine 

riferimento non è stata trovata. above). However, his application was 
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refused by reference to national security considerations and he was required 
to leave Russia. As he did not leave, his deportation was ordered. The 
deportation order is still valid and enforceable and the deportation is 
impending. The Court therefore concludes that the measures taken by the 
domestic authorities against the first applicant constituted interference with 
the applicants' right to respect for their family life (compare Bashir and 
Others v. Bulgaria, no. 65028/01, § 37, 14 June 2007, and Musa and 
Others v. Bulgaria, no. 61259/00, § 58, 11 January 2007). 

2.  Justification for the interference 

210.  The Court reiterates that any interference with an individual's right 
to respect for his private and family life will constitute a breach of Article 8, 
unless it was “in accordance with the law”, pursued a legitimate aim or aims 
under paragraph 2, and was “necessary in a democratic society” in the sense 
that it was proportionate to the aims sought to be achieved (see, among 
other authorities, Slivenko v. Latvia [GC], no. 48321/99, § 99, ECHR 
2003-X). 

(a)  Submissions by the parties 

211.-54. Omissis 

(b)  The Court's assessment 

212.  The Court will first examine whether the interference was “in 
accordance with the law”. The domestic authorities based their decisions on 
two legal provisions, namely section 7 (1) of the Foreign Nationals Act 
providing that a residence permit could be refused if the foreign national 
posed a threat to the security of the Russian Federation or its citizens, and 
section 25.10 of the Entry Procedure Act empowering the authorities to 
issue a decision that a foreign national's presence on Russian territory was 
undesirable and to order his deportation. The Court is therefore satisfied that 
the refusal to grant the first applicant a residence permit and the deportation 
order had a basis in domestic law. 

213.  The Court has consistently held that the expression “in accordance 
with the law” does not merely require that the impugned measure should 
have a basis in domestic law but also refers to the quality of the law in 
question, requiring that it be accessible to the persons concerned and 
formulated with sufficient precision to enable them – if need be, with 
appropriate advice – to foresee, to a degree that is reasonable in the 
circumstances, the consequences which a given action may entail. The law 
must be sufficiently clear in its terms to give individuals an adequate 
indication as to the circumstances in which and the conditions on which 
public authorities are entitled to resort to the impugned measures. In 
addition, domestic law must afford a measure of legal protection against 
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arbitrary interference by public authorities with the rights guaranteed by the 
Convention. In matters affecting fundamental rights it would be contrary to 
the rule of law, one of the basic principles of a democratic society enshrined 
in the Convention, for a legal discretion granted to the executive to be 
expressed in terms of unfettered power. Consequently, the law must indicate 
the scope of any such discretion conferred on the competent authorities and 
the manner of its exercise with sufficient clarity, having regard to the 
legitimate aim of the measure in question, to give the individual adequate 
protection against arbitrary interference (see Lupsa v. Romania, 
no. 10337/04, §§ 32 and 34, ECHR 2006-....; Al-Nashif v. Bulgaria, 
no. 50963/99, § 119, 20 June 2002; and Malone v. the United Kingdom, 
judgment of 2 August 1984, Series A no. 82, §§ 67 and 68). 

214.  The Foreign Nationals Act and the Entry Procedure Act had been 
officially published and were accessible to the applicants. They define the 
circumstances in which an application for a residence permit can be rejected 
and deportation can be ordered. In particular, the Acts provide that such 
measures can be taken against a foreign national if he presents a national 
security risk or unlawfully resides in Russia. The Acts leave the authorities 
a wide degree of discretion in determining which acts constitute a threat to 
national security. However, a law which confers discretion is not in itself 
inconsistent with the requirement of “foreseeability” (see Olsson v. Sweden 
(no. 1), judgment of 24 March 1988, Series A no. 130, § 61). This 
requirement does not go so far as to compel States to enact legal provisions 
listing in detail all conduct that may prompt a decision to deport an 
individual on national security grounds. By the nature of things, threats to 
national security may vary in character and may be unanticipated or difficult 
to define in advance (see Al-Nashif, cited above, § 121). 

215.  It remains to be ascertained whether domestic law provides for 
sufficient safeguards to ensure that the discretion left to the executive is 
exercised without abuse (ibid., § 122). 

216.   The Court reiterates that even where national security is at stake, 
the concepts of lawfulness and the rule of law in a democratic society 
require that measures affecting fundamental human rights must be subject to 
some form of adversarial proceedings before an independent body 
competent to review the reasons for the decision and relevant evidence, if 
need be with appropriate procedural limitations on the use of classified 
information. The individual must be able to challenge the executive's 
assertion that national security is at stake. While the executive's assessment 
of what poses a threat to national security will naturally be of significant 
weight, the independent authority must be able to react in cases where 
invoking that concept has no reasonable basis in the facts or reveals an 
interpretation of “national security” that is unlawful or contrary to common 
sense and arbitrary. Failing such safeguards, the police or other State 
authorities would be able to encroach arbitrarily on rights protected by the 
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Convention (see Al-Nashif, cited above, §§ 123 and 124, and Lupsa, cited 
above, §§ 33 and 34). 

217.  In the present case the first applicant's application for a residence 
permit was rejected by reference to national security considerations and he 
was required to leave Russia. The decision was taken by the local police 
department pursuant to the Foreign Nationals Act. The local police 
department did not give any reasons for the decision except the 
unelaborated reference to section 7 (1) of the Act. 

218.  It is true that domestic law provided for the possibility of 
challenging the decision before a court. However, the domestic courts were 
not in a position to assess effectively whether the decision had been 
justified, because the full material on which it had been based was not made 
available to them. The submissions by the local police department were 
confined to the assertion that it was in possession of information that the 
first applicant posed a national security risk. The content of the information 
was not disclosed to the applicants or to the courts on the ground that it was 
a State secret (see paragraphs 182 and 183 above). 

219.  The Court recognises that the use of confidential material may be 
unavoidable where national security is at stake. This does not mean, 
however, that the national authorities can be free from effective control by 
the domestic courts whenever they choose to assert that national security 
and terrorism are involved. There are techniques that can be employed 
which both accommodate legitimate security concerns about the nature and 
sources of intelligence information and yet accord the individual a 
substantial measure of procedural justice (see Chahal v. the United 
Kingdom, judgment of 15 November 1996, Reports of Judgments and 
Decisions 1996-V, § 131). 

220.  The failure to disclose the relevant information to the courts 
deprived the latter of the power to assess whether the conclusion that the 
first applicant constituted a danger to national security had a reasonable 
basis in the facts. It follows that the judicial scrutiny was limited in scope 
and did not provide sufficient safeguards against arbitrary exercise of the 
wide discretion conferred by domestic law on the Ministry of Internal 
Affairs in cases involving national security. 

221.   The Court concludes that the relevant provisions of the Foreign 
Nationals Act allow the Ministry of Internal Affairs to refuse residence 
permits and to require a foreign national to leave the country on national 
security grounds without giving any reasons and without effective scrutiny 
by an independent authority. 

222.  As the first applicant did not leave, his residence in Russia was 
found to be unlawful, his presence on Russian territory was declared 
undesirable on that ground and his deportation was ordered. Pursuant to the 
Entry Procedure Act and the Instruction of the Ministry of Internal Affairs, 
these decisions were taken by the Federal Migration Service on the initiative 
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of a local police department. Both of these agencies belong to the executive 
and take such decisions without hearing the foreign national concerned (see 
paragraphs Errore. L'origine riferimento non è stata trovata. and 
Errore. L'origine riferimento non è stata trovata. above). It is not clear 
whether there is a possibility of appealing against these decisions to a court 
or other independent authority offering guarantees of an adversarial 
procedure and competent to review the reasons for the decisions and 
relevant evidence. The Entry Procedure Act and the Instruction do not 
mention such a possibility. Nor did the Government in their observations 
refer to any legal provision for judicial or other independent review of the 
deportation order or the decision that a foreign national's presence on 
Russian territory was undesirable. 

223.  The Court further observes that the Administrative Offences Code 
provides for a different procedure for removal of foreign nationals 
unlawfully residing in Russia. This procedure is circumscribed by 
substantial procedural safeguards. In particular, the power to order 
administrative removal belongs exclusively to a judge and this order is 
subject to appeal to a higher court (see paragraph Errore. L'origine 

riferimento non è stata trovata. above). It follows that Russian law 
establishes two parallel procedures for expulsion of foreign nationals whose 
residence in Russia has become unlawful. In one of these procedures 
deportation of a foreign national can be ordered by the executive without 
any form of independent review or adversarial proceedings, while the other 
procedure (administrative removal) provides for judicial scrutiny. Domestic 
law permits the executive to choose between those procedures at their 
discretion. The enjoyment of procedural safeguards by a foreign national is 
thus dependent on the executive's choice. 

224.   In the first applicant's case, the local police department initiated 
both deportation and administrative removal proceedings. In both 
proceedings it argued that the first applicant had to be removed from 
Russian territory because he was residing there unlawfully and referred to 
Article 18.8 of the Administrative Offences Code. After hearing the first 
applicant, the domestic courts found flaws in the local police department's 
case and refused to order the first applicant's removal. The administrative 
removal proceedings were later discontinued (see paragraphs 188 et seq.). 
At the same time, the deportation proceedings, which were triggered by the 
same facts and which were conducted without judicial scrutiny, ultimately 
resulted in an enforceable deportation order against the first applicant. The 
Court considers that the first applicant's deportation on the basis of section 
25.10 of the Entry Procedure Act was not attended by sufficient safeguards 
against arbitrariness. 

225.  In the light of the above considerations, the Court finds that the 
legal provisions on the basis of which the first applicant's deportation was 
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ordered did not provide for the adequate degree of protection against 
arbitrary interference. 

226.  The Court concludes that the interference with the applicants' 
family life was based on legal provisions which did not meet the 
Convention's “quality of law” requirements. Accordingly, in the event of the 
deportation order against the first applicant being enforced, there would be a 
violation of Article 8. In the light of this conclusion, the Court is not 
required to determine whether the interference pursued a legitimate aim or 
aims under paragraph 2 of Article 8 and was “necessary in a democratic 
society”. 

II.  ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE CONVENTION 

227.  The applicants complained under Article 5 § 1 of the Convention 
that the first applicant's detention from 21 November to 13 December 2005 
had been unlawful. The relevant parts of Article 5 § 1 read as follows: 

“1.  Everyone has the right to liberty and security of person. No one shall be 
deprived of his liberty save in the following cases and in accordance with a procedure 
prescribed by law: 

... 

 (f)  the lawful arrest or detention of a person to prevent his effecting an 
unauthorised entry into the country or of a person against whom action is being taken 
with a view to deportation or extradition.” 

A.  Admissibility 

228.  The Government claimed that the applicants had failed to exhaust 
domestic remedies. Following the domestic court's finding that the first 
applicant's detention had been unlawful, he could have filed a civil claim for 
pecuniary and non-pecuniary damage. 

229.  The applicants maintained their complaint. 
230.  The Court notes that the Russian law of tort limits strict liability for 

unlawful detention to specific procedural forms of deprivation of liberty 
which include, in particular, deprivation of liberty in criminal proceedings 
and administrative punishment, but exclude administrative arrest (see 
paragraphs Errore. L'origine riferimento non è stata trovata. and 
Errore. L'origine riferimento non è stata trovata. above). Since the first 
applicant was subject to administrative arrest, a mere finding of its 
unlawfulness would not be sufficient for an award of compensation; he 
would also have to prove that the State officials were at fault (ibid.). It 
follows that, in the absence of fault on the part of the arresting officer, the 
first applicant's claim for compensation would have no prospect of success 
(see, mutatis mutandis, Makhmudov v. Russia, no. 35082/04, § 104, 26 July 



 LIU AND LIU v. RUSSIA JUDGMENT 49 

 49 

2007). The Court concludes that the Government's objection must be 
rejected. 

231.  The Court further observes that the second applicant was never 
detained and she cannot claim to be a victim of her husband's allegedly 
unlawful detention. Her complaint is therefore incompatible ratione 
personae with the provisions of the Convention within the meaning of 
Article 35 § 3 and must be rejected in accordance with Article 35 § 4. 

232.  The first applicant's complaint is not manifestly ill-founded within 
the meaning of Article 35 § 3 of the Convention. It is not inadmissible on 
any other grounds. It must therefore be declared admissible. 

B.  Merits 

233.  The Government conceded that the first applicant's detention from 
21 November to 13 December 2005 had been unlawful. 

234.  The first applicant maintained his claims. 
235.  The Court notes that the first applicant was detained with a view to 

his administrative removal from Russia to China. Article 5 § 1 (f) of the 
Convention is thus applicable in the instant case. This provision does not 
require that the detention of a person against whom action is being taken 
with a view to deportation or extradition be reasonably considered 
necessary, for example to prevent his committing an offence or absconding. 
In this connection, Article 5 § 1 (f) provides a different level of protection 
from Article 5 § 1 (c): all that is required under sub-paragraph (f) is that 
“action is being taken with a view to deportation or extradition”. It is 
therefore immaterial, for the purposes of Article 5 § 1 (f), whether the 
underlying decision to expel can be justified under national or Convention 
law (see Čonka v. Belgium, no. 51564/99, § 38, ECHR 2002-I, and Chahal 
v. the United Kingdom, judgment of 15 November 1996, Reports of 
Judgments and Decisions 1996-V, § 112). 

236.  The Court reiterates, however, that it falls to it to examine whether 
the applicant's detention was “lawful” for the purposes of Article 5 § 1, 
including whether it complied with “a procedure prescribed by law”. A 
period of detention will in principle be lawful if carried out pursuant to a 
court order. A subsequent finding that the court erred under domestic law in 
making the order will not necessarily retrospectively affect the validity of 
the intervening period of detention. For the assessment of compliance with 
Article 5 § 1 of the Convention the basic distinction has to be made between 
ex facie invalid detention orders – for example, given by a court in excess of 
jurisdiction or where the interested party did not have proper notice of the 
hearing – and detention orders which are prima facie valid and effective 
unless and until they have been overturned by a higher court (see 
Khudoyorov, cited above, §§ 128 and 129, with further references). 
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237.  The first applicant's detention with a view to administrative 
removal was ordered on 21 November 2005 by the Sovetskaya Gavan Town 
Court. On 13 December 2005 the Khabarovsk Regional Court quashed the 
detention order (see paragraphs 189 and 190 above). The Court will 
consider whether the detention order of 21 November 2005 had constituted 
a lawful basis for the first applicant's detention until it was quashed on 
13 December 2005. 

238.  It has not been alleged that on 21 November 2005 the Town Court 
acted in excess of its jurisdiction. Indeed, as a matter of domestic law, it had 
the authority to order the applicant's detention with a view to administrative 
removal. The detention order of 21 November 2005 was quashed because 
the Town Court had not given reasons to justify the necessity of holding the 
first applicant in custody. The Court considers that that flaw did not amount 
to a “gross or obvious irregularity” in the exceptional sense indicated by the 
case-law (compare Lloyd and Others v. the United Kingdom, nos. 29798/96 
et seq., § 114, 1 March 2005). 

239.  The Court does not find that the Town Court acted in bad faith or 
that it neglected to attempt to apply the relevant legislation correctly. The 
fact that certain flaws in the procedure were found on appeal does not in 
itself mean that the detention was unlawful (see Gaidjurgis v. Lithuania 
(dec.), no. 49098/99, 16 January 2001; Benham v. the United Kingdom, 
judgment of 10 June 1996, Reports of Judgments and Decisions 1996-III, 
§ 47). Therefore, it has not been established that the detention order of 
21 November 2005 was ex facie invalid, or that the ensuing detention was 
unlawful within the meaning of Article 5 § 1. 

240.  There has thus been no breach of Article 5 § 1 of the Convention in 
respect of the first applicant's detention from 21 November to 13 December 
2005. 

III.  OTHER ALLEGED VIOLATIONS OF THE CONVENTION 

241.  Omissis 
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IV.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

242.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.” 

 A.  Damage 

243.  The applicants claimed 89,175 Russian roubles (RUB) in respect of 
pecuniary damage. They submitted that on 27 December 2004 the 
Sovetskaya Gavan Town Court had awarded them that amount, representing 
the administrative fines paid by the first applicant for his unlawful residence 
in Russia and the legal fee paid by the applicants in the court proceedings in 
which they had challenged those fines. That judgment had subsequently 
been quashed on appeal and the amount had never been paid. The applicants 
submitted that RUB 89,175 was equivalent to 3,313 euros (EUR) at the 
moment they lodged their claims. They also claimed EUR 300,000 in 
respect of non-pecuniary damage. 

244.  The Government failed to submit their comments within the 
established time-limit. 

245.   The Court does not discern a causal link between the violation 
found and the claim for pecuniary damage. 

246.  The Court further considers that the applicants must have suffered 
distress and frustration resulting from the deportation order issued in breach 
of Article 8 of the Convention. In these circumstances, the Court considers 
that the applicants' suffering and frustration cannot be compensated for by a 
mere finding of a violation. Making its assessment on an equitable basis, the 
Court awards both applicants EUR 6,000 for non-pecuniary damage, plus 
any tax that may be chargeable on the above amount. 

B.  Costs and expenses 

247.  The applicants did not claim any costs and expenses and, 
accordingly, there is no need to make any award to them under this head. 

C.  Default interest 

248.  The Court considers it appropriate that the default interest should 
be based on the marginal lending rate of the European Central Bank, to 
which should be added three percentage points. 
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FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Declares the complaints concerning the refusal to grant the first 
applicant a residence permit, the issuance of a deportation order against 
him and his detention from 21 November to 13 December 2005 
admissible and the remainder of the application inadmissible; 

 
2.  Holds that in the event of the deportation order against the first applicant 

being enforced, there would be a violation of Article 8 of the Convention 
in respect of both applicants; 

 
3.  Holds that there has been no violation of Article 5 § 1 of the Convention 

in respect of the first applicant; 
 
4.  Holds 

(a)  that the respondent State is to pay, within three months from the date 
on which the judgment becomes final in accordance with Article 44 § 2 
of the Convention, EUR 6,000 (six thousand euros) to the applicants 
jointly in respect of non-pecuniary damage, to be converted into Russian 
roubles at the rate applicable at the date of settlement, plus any tax that 
may be chargeable on that amount; 
 (b)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amounts at a 
rate equal to the marginal lending rate of the European Central Bank 
during the default period plus three percentage points; 

 
5.  Dismisses the remainder of the applicants' claim for just satisfaction. 

Done in English, and notified in writing on 6 December 2007, pursuant 
to Rule 77 §§ 2 and 3 of the Rules of Court. 

 Søren NIELSEN Christos ROZAKIS  
 Registrar President 
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PREMIÈRE SECTION 
 

AFFAIRE RIAD ET IDIAB c. BELGIQUE 
 
 

(Requêtes nos 29787/03 et 29810/03) 
 

 
ARRÊT 

 
STRASBOURG 
24 janvier 2008 

 
En l'affaire Riad et Idiab c. Belgique, 
La Cour européenne des Droits de l'Homme (première section), siégeant 

en une chambre composée de : 
 Loukis Loucaides, président, 
 Anatoli Kovler, 
 Elisabeth Steiner, 
 Khanlar Hajiyev, 
 Dean Spielmann, 
 Sverre Erik Jebens, juges, 
 Paul Martens, juge ad hoc, 
et de Søren Nielsen, greffier de section, 

Après en avoir délibéré en chambre du conseil les 30 novembre 2006 et 
3 janvier 2008, 

Rend l'arrêt que voici, adopté à cette dernière date : 

PROCÉDURE 

249.  A l'origine de l'affaire se trouvent deux requêtes (nos 29787/03 et 
29810/03) dirigées contre le Royaume de Belgique et dont des associations 
de cet Etat, ainsi que MM. Mohamad Riad et Abdelhadi Idiab (« les 
requérants »), deux ressortissants palestiniens, ont saisi la Cour le 6 août 
2003 en vertu de l'article 34 de la Convention de sauvegarde des Droits de 
l'Homme et des Libertés fondamentales (« la Convention »). 

250.  Les requérants alléguaient en particulier que les conditions 
d'existence qu'ils ont connues en zone de transit de l'aéroport de 
Bruxelles-National, où ils avaient été placés respectivement du 30 janvier 
2003 au 15 février 2003 et du 3 au 15 février 2003, portaient atteinte aux 
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articles 3 et 8 de la Convention et que deux décisions ordonnant leurs mises 
en liberté n'auraient pas reçu une exécution réelle, en violation de l'article 5 
de la Convention. 

251.  Par une décision du 21 septembre 2006, la chambre a décidé de 
joindre les requêtes (article 42 § 1 du règlement) et les a déclarées 
partiellement recevables. 

252.  Une audience s'est déroulée en public au Palais des Droits de 
l'Homme, à Strasbourg, le 30 novembre 2006 (article 59 § 3 du règlement). 

 
Ont comparu : 
 

–  pour le Gouvernement 
M. C. DEBRULLE, Agent du Gouvernement belge et Directeur 
  général de la Direction de la Législation et des Libertés et  
  Droits fondamentaux du Service Public Fédéral (SPF)  
  Justice,       agent ; 
Me E. DERRIKS, avocat du Gouvernement belge,  conseil ; 
Me V. ROLIN, avocat, assistante de Me Derriks, 
Mlle C. GALLANT, Attaché au service des Droits de l'Homme de la 
  Direction de la Législation et des Libertés et Droits 
  Fondamentaux du SPF Justice, 
Mme N. BRACKE, Attaché, Chef de Service, Service Inspection 
  Frontières de l'Office des Etrangers, SPF Intérieur, 
Mme T. MICHAUX, Conseiller – Chef de service, Bureau des Recours 
  de l'Office des Etrangers, SPF Intérieur,   
        conseillers ; 

 
–  pour les requérants 

Me S. SAROLEA, avocat, 
Me M.-C. WARLOP, avocat,     conseils. 
 
253.  La Cour a entendu en leurs déclarations Me Sarolea et Me Derriks. 
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EN FAIT 

I.  LES CIRCONSTANCES DE L'ESPÈCE 

254.  Les requérants sont nés respectivement en 1980 et 1981. 

A.  Les demandes d'asile et de séjour et leurs issues 

1.  Le premier requérant 

255.  Le premier requérant entra en Belgique, à l'aéroport de 
Bruxelles-National, par le vol SN 211 en provenance de Freetown 
(Sierra Leone) le 27 décembre 2002, porteur d'un titre de voyage libanais 
qui indiquait sa qualité de réfugié palestinien. Il se vit refuser l'entrée en 
Belgique, n'étant pas en possession des visas nécessaires. Le transporteur 
aérien qui avait assuré le vol fut informé qu'il était, conformément à l'article 
74, alinéa 4, de la loi du 15 décembre 1980 sur l'accès au territoire, au 
séjour, à l'établissement et à l'éloignement des étrangers, responsable du 
paiement des frais de retour dans son pays d'origine. 
256.  Le même jour, le premier requérant demanda la reconnaissance de la 
qualité de réfugié arguant craindre pour sa vie au Liban et fut mis en 
possession d'un document attestant de l'introduction de sa demande d'asile. 
257.  Toujours à la même date du 27 décembre 2002, une décision de 
maintien du requérant dans un lieu déterminé situé à la frontière fut prise sur 
base de l'article 74/5, § 1er, 2o de la loi du 15 décembre 1980. En exécution 
de cette décision, le requérant fut conduit dans le centre de transit « 127 » 
situé dans l'enceinte de l'aéroport de Bruxelles-National. 
258.  Une décision de refus d'asile fut prise le 31 décembre 2002 par l'Office 
des étrangers et notifiée le même jour au requérant. Celui-ci introduisit un 
recours auprès du Commissariat général aux réfugiés. 
259.  Le 21 janvier 2003, le Commissariat général confirma la décision de 
refus d'asile, relevant des contradictions entre les divers récits du requérant 
en cause et estimant que les éléments ne faisaient pas craindre un risque 
pour sa personne au Liban. 
260.  Un recours en annulation et une demande de suspension furent 
introduits devant le Conseil d'Etat le 19 février 2003 contre la décision du 
Commissariat général du 21 janvier 2003. Lors de l'audience tenue devant la 
Cour, les parties ont expliqué que ces recours ont été déclarés irrecevables 
en 2005, du fait que le requérant ne se trouvait plus sur le territoire belge et 
n'avait plus d'intérêt à la poursuite de son examen. 

2.  Le second requérant 

261.  Ce requérant entra en Belgique, à Bruxelles-National, par un vol en 
provenance de Freetown le 24 décembre 2002 à 5 h 12. Comme il n'était pas 
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en possession d'un visa de transit lui permettant d'embarquer vers Londres, 
des dispositions furent prises en vue de lui refuser l'entrée sur le territoire 
belge et le transporteur aérien qui avait assuré le vol fut invité à le 
transporter ou le faire transporter dans le pays d'origine ou un autre Etat où 
il pouvait être admis. Un « re-routing » fut organisé en direction de 
Beyrouth, via Budapest. 

262.  Contrôlé en zone de transit le même jour, ce requérant déclara ne 
pas vouloir se rendre à Beyrouth et demanda la reconnaissance de la qualité 
de réfugié arguant craindre pour sa vie au Liban. Il fut mis en possession 
d'un document attestant l'introduction de sa demande d'asile. 

263.  Toujours à la même date du 24 décembre 2002, une décision de 
maintien du requérant dans un lieu déterminé situé à la frontière fut prise sur 
la base de l'article 74/5, § 1er, 2o de la loi du 15 décembre 1980. En 
exécution de cette décision, le requérant fut conduit dans le centre de 
transit « 127 ». 

264.  Une décision de refus de la demande d'asile a été prise le 6 janvier 
2003 par l'Office des étrangers. Cette décision fut notifiée le même jour au 
requérant qui introduisit un recours auprès du Commissariat général aux 
réfugiés et apatrides. 

265.  Le 21 janvier 2003, le Commissariat général confirma la décision 
de refus, l'organisation palestinienne à laquelle il prétendait appartenir lui 
étant inconnue. Un recours en annulation et une demande de suspension 
furent également introduits devant le Conseil d'Etat le 19 février 2003. 
Comme ceux du premier requérant, ces recours furent rejetés en 2005, pour 
perte d'intérêt. 

B.  La détention au « Centre 127 » et en centre fermé à Bruges 

266.  Le premier requérant séjourna à partir du 27 décembre 2002 au 
« Centre 127 » en exécution de la décision de maintien en un lieu déterminé 
situé à la frontière (voir supra). Le deuxième requérant y séjourna, sur le 
même fondement, à partir du 24 décembre 2002. 

267.  A la suite d'une tentative d'évasion collective du Centre 127 dans la 
nuit du 21 au 22 janvier 2003, les deux requérants et trois de leurs 
compatriotes furent transférés, le 22 janvier 2003, au Centre fermé pour 
illégaux de Bruges (le Gouvernement explique que cette institution est, par 
une fiction juridique, assimilée à un centre situé à la frontière). 

268.  En janvier 2003, leur avocat déposa, pour chacun d'eux, une 
demande de mise en liberté devant la chambre du conseil du tribunal de 
première instance de Bruxelles, par pli recommandé déposé aux services 
postaux le 14 janvier 2003. Cette juridiction y fit droit par ordonnance du 
20 janvier 2003, estimant que les motifs allégués par l'administration pour 
justifier les privations de liberté n'étaient pas suffisants. 
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269.  Le jour même du prononcé de cette ordonnance, le parquet avisa, 
par formulaire, l'Office des étrangers de sa décision d'interjeter appel, ce 
qu'il fit le lendemain. Du fait de ce recours, les requérants restèrent écroués, 
une éventuelle procédure de rapatriement étant suspendue jusqu'à l'arrêt de 
la chambre des mises en accusation. 

270.  Le 24 janvier 2003, les autorités firent, au nom des deux requérants, 
une demande de réservation sur un vol du 6 février 2003 en direction de 
Freetown. 

271.  Par arrêt du 30 janvier 2003, la chambre des mises en accusation de 
Bruxelles confirma l'ordonnance de mise en liberté rendue le 20 janvier 
2003 en faveur du premier requérant, étant d'avis que la mesure de détention 
n'était pas « suffisamment motivée in concreto ». 

272.  Le procureur général près la cour d'appel de Bruxelles émit, à la 
suite de cet arrêt, un ordre de libération immédiate de celui-ci. Du fait de 
cette décision, l'Office des étrangers procéda à son transfert en zone de 
transit de l'aéroport de Bruxelles-National (voir infra). 

273.  Le 3 février 2003, un arrêt semblable fut rendu au profit du 
deuxième requérant. Le procureur général et l'Office des étrangers prirent ce 
même jour des décisions identiques à celles rendues à l'égard du premier 
requérant, qu'il retrouva en zone de transit de l'aéroport de 
Bruxelles-National le 3 février 2003. 

C.  Le séjour en zone de transit de l'aéroport de Bruxelles-National 

274.  Le 30 janvier 2003, le premier requérant fut placé, comme il est 
exposé ci-après (paragraphe 28) en zone de transit de l'aéroport de 
Bruxelles-National. Il y fut conduit à 18 h 45, en compagnie de Ab., un 
autre ressortissant palestinien arrivé en Belgique le 25 décembre 2002, dans 
les mêmes circonstances que le premier requérant. 

275.  Ces deux personnes furent informées de leur remise en liberté, 
mises en possession de leurs bagages et d'une enveloppe contenant leurs 
objets personnels – à l'exception de leur passeport resté en possession des 
services de la police fédérale de l'aéroport – et autorisées à avoir un 
entretien téléphonique avec une personne de leur choix. Ils indiquèrent 
vouloir téléphoner à leur avocat. 

276.  Le 1er février 2003 à 13 h 30, ils se présentèrent au « poste 
d'inspection frontière » de la police fédérale et déclarèrent ne pas avoir 
d'argent ou de nourriture. Ils furent informés de la possibilité de se rendre 
sur une base volontaire au centre « INADS » de l'aéroport et d'y demeurer 
dans l'attente de leur refoulement. Ils furent emmenés à ce centre où le 
premier requérant signa, après que le contenu de ce document lui eut été 
traduit, une déclaration par laquelle il marquait son accord pour demeurer 
volontairement dans ce centre et en respecter le règlement. Selon un 
document dudit centre, il y est arrivé le 1er février 2003 et l'a quitté le 
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3 février 2003. En effet, une tentative de refoulement vers Freetown fut 
effectuée en vain le 3 février 2003, le premier requérant refusant 
d'embarquer dans l'avion. A la suite de son refus d'embarquer, il fut 
reconduit en zone de transit. 

277.  Le 3 février 2003 toujours, l'avocate du premier requérant et de Ab. 
adressa un courrier au ministre de l'Intérieur, alléguant que ses clients 
avaient subi un traitement dégradant en ayant dû passer trois jours en zone 
de transit sans boire ni manger. Elle expliquait que quelques heures après 
leur arrivée au centre « INADS », ils avaient été purement et simplement 
reconduits en zone de transit avec pour instruction de se débrouiller seuls 
pour boire, manger et se procurer un billet de retour. 

278.  A cette même date du 3 février 2003 à 18 h 40, le premier requérant 
et Ab. furent rejoints, en zone de transit, par le deuxième requérant (voir 
ci-avant, paragraphe 28). Ayant reçu lors de ce transfert les mêmes 
explications que les deux premiers, il déclara « ne plus être aussi content 
avec cette décision » et vouloir contacter son avocat. Il signala aussi ne pas 
avoir d'argent et disposer seulement d'une carte de téléphone. Il demanda 
encore où étaient les « autres hommes ». 

279.  Le 4 février 2003, le conseil des requérants entama une procédure 
en extrême urgence devant le président du tribunal de première instance de 
Bruxelles qui la rejeta le 9 février 2003, au motif que les requérants ne 
bénéficiaient pas d'un droit subjectif à l'accès au territoire, un tel droit 
n'étant conféré ni par l'introduction d'une demande d'asile, ni par les 
ordonnances de mise en liberté. 

280.  Entre-temps, une nouvelle tentative de refoulement des trois 
personnes à destination de Freetown avait été effectuée le 6 février 2003. 
Une tentative supplémentaire eut lieu le 8 février 2003 pour deux d'entre 
eux. Le premier requérant refusa d'embarquer dans l'avion, au contraire de 
Ab. qui embarqua. 

281.  Le 9 février 2003, le conseil des requérants déposa une requête en 
abréviation de citer, arguant que leur maintien en zone de transit constituait 
une voie de fait portant atteinte à leur droit à la liberté, un droit confirmé par 
les décisions rendues quant à leur détention en centre de transit. Il ajoutait 
que leur maintien en zone de transit contrevenait en outre aux articles 3 et 8 
de la Convention. Par ordonnance du 10 février 2003, le président du 
tribunal de première instance de Bruxelles lui reconnut le droit de citer l'Etat 
belge pour l'audience du 12 février 2003. 

282.  Le 11 février 2003, les requérants citèrent l'Etat belge, représenté 
par le ministre de l'Intérieur, à comparaître devant le président du tribunal 
de première instance de Bruxelles, siégeant en référé, aux fins d'enjoindre à 
l'Etat d'autoriser leur accès au territoire belge sous peine d'une astreinte de 
1 000 euros (EUR) par heure de manquement à compter de la signification 
de l'ordonnance à intervenir. Ils expliquaient qu'en les retenant dans un 
espace fermé, alors que la chambre du conseil et la chambre des mises en 
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accusation avaient ordonné leur remise en liberté, l'Etat violait les 
dispositions internes et internationales garantissant le droit à la liberté 
individuelle. Qui plus est, ils se trouvaient dans le plus complet dénuement, 
sans hébergement ni ressources et livrés à eux-mêmes dans la zone de 
transit où ils ne bénéficiaient d'aucune commodité et restaient depuis 
plusieurs jours sans manger ni boire, ce qui constituait un traitement 
inhumain et dégradant. Ils ajoutaient que certains membres de la police 
fédérale les avaient violemment frappés et battus à l'intérieur même du lieu 
de culte de l'Islam situé dans la zone de transit. 

283.  Le 12 février 2003, les autorités firent, au nom des deux requérants, 
une demande de réservation sur un vol du 15 février 2003 en direction de 
Beyrouth. 

284.  Dans les conclusions déposées devant le président du tribunal de 
première instance, le conseil de l'Etat objecta notamment que les requérants 
n'avaient pas introduit de recours en annulation des décisions du 
Commissariat général, ni demandé leur suspension. 

285.  Par ordonnance du 14 février 2003, le président du tribunal de 
première instance de Bruxelles enjoignit à l'Etat de laisser les requérants 
quitter librement et sans restriction la zone de transit, sous peine d'une 
astreinte de 1 000 EUR par heure de manquement à dater de la signification. 
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La décision rendue dans le cadre de la requête no 29787/03 est rédigée en 
ces termes : 

« Il est constant que le demandeur se trouve aujourd'hui sous le coup d'une décision 
de refoulement du territoire national du 3 janvier 2003 confirmée le 21 janvier 2003. 

Le délai de recours en suspension et en annulation n'a pas d'effet suspensif, pas plus 
que la demande de régularisation fondée sur l'article 9 al. 3 de la loi du 15 décembre 
1980, introduite par le demandeur en date du 28 janvier 2003. 

Le statut administratif du demandeur s'imposant au Tribunal, il nous appartient de 
prendre acte de ce que le demandeur n'a, dès lors, pas le droit de se maintenir sur le 
territoire belge. 

Néanmoins, la décision de la chambre des mises en accusation s'impose également 
au Tribunal et, en l'espèce, cette juridiction a ordonné la remise en liberté immédiate 
du demandeur. 

Il n'est par ailleurs pas contesté que la chambre des mises en accusation a eu 
connaissance du statut administratif du demandeur et notamment de la décision du 
CGRA et l'a dès lors libéré en connaissance de cause. 

Il n'appartient pas au Tribunal de s'arrêter à ce statut mais bien, sur la manière dont 
cette décision de libération est exécutée par l'Etat belge, toutes choses étant restées 
égales par ailleurs. 

Le défendeur considère que compte tenu du fait que le demandeur n'a pas été 
autorisé à pénétrer sur le territoire national proprement dit, c'est à juste titre qu'il a 
considéré que la libération du demandeur devait se faire en zone de transit dans la 
mesure où cette zone n'est nullement une zone de non-droit mais est en fait une partie 
du Royaume belge où se trouvent des personnes en transit en Belgique ou qui n'ont 
pas encore été autorisées à pénétrer sur le territoire national en tant que tel. 

Conformément à l'enseignement de la Cour de cassation « en ce qui concerne 
l'accès, le séjour, l'établissement et l'éloignement des étrangers, il ne résulte pas de la 
distinction légale entre la zone portuaire et le reste du territoire du Royaume, que la 
zone de transit ne fait pas partie du Royaume et que la loi mentionnée n'y est pas 
applicable » (Cass., 22 juin 1999, Pas. 1999, 957). 

Les centres fermés ne sont en réalité rien d'autre que des prolongements de la zone 
de transit, des antichambres du territoire du Royaume, à la seule différence qu'ils sont, 
contrairement à la zone de transit, conçus pour pouvoir accueillir des personnes durant 
une période plus ou moins longue dans des conditions supposées décentes. 

Si le raisonnement du défendeur peut dès lors être suivi en ce qu'il considère qu'en 
se trouvant en zone de transit le demandeur se trouve actuellement sur le territoire 
belge il ne peut être suivi lorsqu'il considère qu'il s'agit d'une « libération ». 

L'on ne pourrait en effet admettre que le législateur, en créant des centres situés aux 
frontières, aménagés spécialement pour accueillir des personnes qui seraient 
maintenues d'autorité dans l'attente de recevoir l'autorisation d'entrer dans le Royaume 
ou dans l'attente de leur refoulement, et en assortissant une mesure de maintien dans 
ces lieux d'un recours devant la chambre du conseil, ait considéré qu'en cas de 
libération par la chambre du conseil et ensuite par la chambre des mises en accusation, 
ces personnes pourraient être renvoyées dans la zone de transit, nullement aménagée 
pour les accueillir, ce qui les mettrait dans une situation encore plus précaire et 
préjudiciable. 
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Si la libération limitée au centre de transit devait être admise, cela reviendrait à 
permettre à l'Etat belge de mettre unilatéralement en échec la décision de libération 
d'une instance judiciaire, sur base du statut administratif d'une personne alors même 
que ce statut administratif a été pris en considération par cette instance judiciaire et a 
dû motiver sa décision de libération. 

Depuis le 21 janvier 2003, les parties savent l'une et l'autre que l'ordre de 
refoulement est exécutoire vu le rejet du recours du demandeur devant le CGRA et 
l'absence de recours en suspension d'extrême urgence. 

Depuis lors, le demandeur ne manifeste aucune intention de s'y conformer 
volontairement. 

Depuis lors, l'Etat belge ne procède pas non plus à son éloignement forcé. 

Or, dès lors que l'Etat est à présent tenu de se conformer à la décision de remise en 
liberté du demandeur, de deux choses l'une, soit le défendeur préfère attendre que le 
demandeur se décide de partir volontairement mais dans ce cas, en attendant le départ 
du demandeur, il doit lui permettre de circuler librement sur le territoire (respect de 
l'autorité de la chose jugée), soit le défendeur prend ses responsabilités et se donne les 
moyens de mettre à exécution l'ordre de refoulement afin de forcer le respect de ses 
propres décisions administratives. 

A cet égard, la loi permet à l'Etat belge d'enjoindre à cet étranger de résider en un 
lieu déterminé, jusqu'à l'exécution de la mesure d'éloignement (art. 73 loi du 
15 décembre 1980). 

Ce qui est inadmissible et est contraire à l'état de droit, en l'espèce, c'est que l'Etat 
belge place le demandeur dans un autre lieu fermé (la zone de transit) dans lequel les 
conditions de vie sont inhumaines et dégradantes en espérant que le demandeur se 
décidera alors à exécuter « volontairement » l'ordre de refoulement. 

En transférant le demandeur du centre fermé de Melsbroek à la zone de transit, l'Etat 
belge a commis une voie de fait. 

Sur base du dossier actuel la libération ordonnée par la chambre des mises en 
accusation implique nécessairement que le demandeur tant qu'il n'est pas refoulé, 
puisse quitter librement la zone de transit sans préjudice au droit du Ministère 
d'enjoindre au demandeur de résider en un lieu déterminé (art. 73). 

Cette solution à une situation totalement contradictoire est la seule possible si l'on 
ne veut pas réduire la procédure fondée sur l'article 71 de la loi du 15 décembre 1980 à 
une mascarade. 

Eu égard à ce qui précède il convient de faire droit à la demande conformément au 
dispositif de la présente ordonnance. » 

La décision rendue dans le cadre de la requête no 29810/03 est motivée 
de la même manière. 

286.  L'avocat des requérants communiqua cette décision par télécopie le 
14 février 2003 à l'Office des étrangers qui annula la réservation pour le vol 
du 15 février 2003. Le 15 février 2003, l'Office reçut instruction de laisser, 
sans restriction, les requérants quitter la zone de transit. 

287.  Les ordonnances du 14 février 2003 furent signifiées à l'Etat belge, 
par voie d'huissier, une première fois, le 17 février 2003 au cabinet du 
ministre de la Justice ; celle rendue en faveur du premier requérant le fut, 
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une seconde fois, le 28 février 2003 au « poste d'inspection frontière » de la 
police fédérale de l'aéroport de Bruxelles-National. 

288.  Les deux requérants ont quitté la zone de transit le 15 février 2003 
en fin de matinée, l'heure exacte n'ayant pas été précisée. 

289.  Les parties ne s'accordent pas sur la situation à laquelle les deux 
requérants ont été confrontés en zone de transit. 

290.  Les requérants expliquent que la zone de transit ne comporte 
aucune chambre et, a fortiori, aucun lit et qu'ils furent logés dans la 
mosquée qui s'y trouve. En effet, ils y furent accueillis par le conseiller 
musulman qui les recueillit de nouveau après les diverses tentatives 
d'éloignement dont ils firent l'objet. Ils seraient restés plusieurs jours sans 
boire ni manger, ne recevant de la nourriture qu'irrégulièrement de la part du 
personnel de nettoyage des lieux, de la société gérant l'aéroport, du 
conseiller musulman ou du conseiller laïc de l'aéroport. Ces deux dernières 
personnes ont expliqué, dans leurs témoignages, le caractère insoutenable de 
leur situation, faisant mention d'abandon ou de « lâchage » de la part des 
autorités. Ils n'avaient pas la possibilité de se laver ou de nettoyer leur linge. 
Ils furent souvent contrôlés par la police de l'aéroport, furent à plusieurs 
reprises placés en cellule et laissés plusieurs heures sans boire ni manger 
pour les contraindre à accepter un départ volontaire, puis remis en zone de 
transit. Ils auraient aussi été violemment frappés et battus à l'intérieur de la 
mosquée par certains membres de la police fédérale. 

291.  Le Gouvernement expose que, à la suite des critiques contenues 
dans un rapport du Comité européen pour la prévention de la torture et des 
peines ou traitements inhumains ou dégradants (ci-après CPT) de 1993, il a 
été remédié à la situation dans la zone de transit de l'aéroport de 
Bruxelles-National, par la création, entre autres, du centre « INADS », situé 
dans l'enceinte de l'aéroport. Ce centre peut accueillir, sur une base 
volontaire, les personnes séjournant en zone de transit et leur fournir le 
logement et le couvert. Le CPT, dans son rapport de 1997 relatif à sa visite 
en Belgique, relève que les conditions matérielles et les activités proposées 
au centre « INADS » peuvent généralement être décrites comme 
satisfaisantes pour un séjour ne dépassant pas quelques jours, à une 
exception près (absence d'aménagement permettant aux personnes 
maintenues au centre de prendre l'air frais). En outre, les personnes qui se 
trouvent en zone de transit dans l'attente de la réservation d'un vol en vue 
d'un éloignement ont également la possibilité de se faire distribuer des repas 
via les services de contrôle. Une circulaire de la police fédérale du 
31 octobre 2003 a confirmé cette pratique et rappelé aux différents services 
leurs obligations à cet égard. Il ressort de cette circulaire que l'équipe qui 
traite le dossier de l'étranger concerné est responsable de la distribution des 
repas et qu'au moment de son arrivée en zone de transit, l'étranger est 
informé qu'il peut se présenter trois fois par jour au niveau « arrivée » en 
vue de recevoir un repas. L'équipe responsable commande, par personne, 



 ARRÊT RIAD ET IDIAB c. BELGIQUE 63 

 63 

trois repas par jour au centre « INADS ». Si cette procédure n'a 
effectivement été confirmée que par la circulaire du 31 octobre 2003, il n'en 
demeure pas moins que, dès le 1er février 2003, le premier requérant a été 
informé de la possibilité d'être logé et nourri sur une base volontaire dans le 
centre « INADS ». 

D.  La détention au centre fermé de Merksplas 

292.  Le 15 février 2003 à 11 h 30, les requérants, après avoir quitté la 
zone de transit, firent l'objet d'un contrôle d'identité dans le hall de départ 
par des fonctionnaires de la police fédérale chargés du contrôle des 
frontières. Ayant constaté qu'ils n'étaient pas en possession d'un titre de 
séjour régulier, les policiers établirent un rapport administratif visant chacun 
d'eux. Les rapports mentionnent qu'ils se déplaçaient ensemble et qu'ils 
parlaient l'anglais comme autre langue que leur langue maternelle. Les 
policiers prirent contact avec l'Office des étrangers à 12 h 30. Il leur fut 
donné instruction de retenir les requérants afin de pouvoir leur notifier un 
ordre de quitter le territoire avec décision de remise à la frontière et décision 
privative de liberté à cette fin. Une telle décision fut notifiée le même jour à 
une heure indéterminée par un agent de l'Office des étrangers. Les deux 
requérants refusèrent de signer. 

293.  Le premier requérant fut informé de ces mesures et du fait qu'en 
exécution de celles-ci, il était conduit au centre pour illégaux de Merksplas. 
Il déclara s'y opposer, sur instruction de son conseil. Au cours du trajet vers 
Merksplas, ce requérant se plaignit du fait que les menottes qui lui avaient 
été mises étaient trop serrées au poignet. Le trajet fut interrompu à 14 h 45 
pour permettre de desserrer les menottes. 

294.  Informé de ces mesures et de son transfert au centre pour illégaux, 
le deuxième requérant déclara également s'y opposer, sur instruction de son 
conseil, et résista aux forces de police qui le conduisaient dans le fourgon 
prévu pour le transfert des deux requérants. Quelques minutes après la 
fermeture du fourgon, il fut constaté que, bien qu'il ait été menotté, ce 
requérant s'était volontairement infligé des blessures en frappant sa tête 
contre la vitre du fourgon, protégée par un grillage. Il fut alors décidé de 
procéder à son transfert à Merksplas dans un véhicule de police et des liens 
en velcro lui furent placés autour des bras et des jambes pour éviter toute 
mutilation. Selon le procès-verbal établi à cette occasion, il aurait déclaré 
aux membres de l'escorte qu'il utiliserait les blessures qu'il s'était infligées à 
l'appui d'un dépôt de plainte contre la police. A son arrivée à Merksplas, il 
fut examiné par le médecin du centre qui constata la présence de lésions 
extérieures, à savoir un hématome et une petite blessure (« klein wondje ») 
au front. 

295.  Le 19 février 2003, l'avocat des deux requérants écrivit au ministre 
de l'Intérieur, s'insurgeant du placement de ses clients dans un centre fermé 



 ARRÊT RIAD ET IDIAB c. BELGIQUE 64 

 64 

malgré les ordonnances rendues le 14 février 2003. Le même jour, il avait 
introduit devant le Conseil d'Etat un recours en annulation et une demande 
de suspension ordinaire de la décision du 21 janvier 2003 du Commissaire 
général (voir supra). 

E.  L'éloignement des requérants 

1.  Le premier requérant 

296.  Le 20 février 2003, des mesures furent prises en vue de procéder à 
son éloignement à destination de Beyrouth, mais cette mesure de 
rapatriement fut annulée ultérieurement. Le 24 février 2003, l'Office des 
étrangers donna instruction au « Service inspection frontières » d'organiser 
dans les plus brefs délais son éloignement. Un nouveau rapatriement fut 
organisé pour la date du 8 mars 2003. 

297.  Le 8 mars 2003, le premier requérant se vit remettre, à son départ 
de Merksplas, ses effets personnels, ses bagages et les sommes de 45 EUR, 
250 dollars américains (USD) et 1 000 livres libanaises dont il était porteur 
à son arrivée. Il avait préalablement été informé de la procédure de 
rapatriement qui serait suivie et des mesures de contrainte qui pourraient 
éventuellement être prises. Après discussion, il déclara qu'il ne s'opposait 
plus à cette mesure, mais souhaita que certaines conditions soient 
respectées. Il demanda notamment qu'il ne lui soit pas passé de menottes et 
qu'il ait son passeport entre les mains. Il lui fut indiqué qu'il ne pouvait être 
satisfait à ces conditions, compte tenu des circonstances. 

298.  Le rapatriement fut effectué par un vol à destination de Beyrouth, 
via Moscou, sous l'escorte de trois policiers. Le premier requérant fut 
menotté avec des menottes en tissu pour être conduit à bord. Ces menottes 
furent retirées après le décollage. Pendant les vols et durant l'attente dans la 
zone de transit de l'aéroport de Moscou, il reçut nourriture et boissons. Les 
membres de l'escorte ne signalèrent aucun incident. 

2.  Le deuxième requérant 

299.  Le 21 février 2003, des mesures furent prises en vue de procéder à 
son éloignement à destination de Beyrouth, mais cette mesure de 
rapatriement fut annulée ultérieurement. 

300.  Le rapatriement eut lieu le 5 mars 2003. A son départ de Merksplas, 
ce requérant se vit remettre ses effets personnels, ses bagages, ainsi qu'une 
somme de 150 EUR. Selon le procès-verbal établi dans le cadre de son 
éloignement, il arriva à l'aéroport à 16 h 45. Il y fut soumis à une fouille et 
placé en cellule. A 20 h 35, les fonctionnaires en charge de son rapatriement 
l'entendirent afin de déterminer son degré de coopération à la mesure 
d'éloignement. Lors de cet entretien, il signala qu'il avait compris qu'il 
devait retourner à Beyrouth. Il aurait ajouté qu'il n'était pas heureux de sa 
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situation depuis deux mois et qu'il avait le sentiment d'avoir été l'objet d'un 
jeu entre son avocat et les responsables du ministère. Il fut autorisé à 
téléphoner à sa famille et eut un contact avec sa sœur qui fut informée des 
coordonnées précises du vol et de l'heure d'arrivée prévue. Afin d'éviter 
toute tentative de rébellion, les membres de l'escorte décidèrent, compte 
tenu des informations en leur possession et des circonstances du transfert du 
15 février 2003, d'utiliser des moyens de contrainte. C'est porteur de 
menottes en tissu et attaché par un velcro à la hauteur des chevilles qu'il 
embarqua dans le vol à destination de Beyrouth, via Moscou. 
L'embarquement, le vol et le transit se déroulèrent sans incident. Le 
requérant fut libéré de ses liens dès que l'avion atteignit son altitude de vol 
et il reçut nourriture, boissons, ainsi que des cigarettes durant le voyage. A 
son arrivée à Beyrouth, il fut remis en possession de son passeport. Il y était 
attendu par les membres de sa famille. Le consul de Belgique à Beyrouth 
était aussi présent à l'aéroport. 

II.  LE DROIT ET LA PRATIQUE INTERNES PERTINENTS 

Omissis  
 

III.  AUTRES SOURCES 

Omissis  

 

EN DROIT 

I.  SUR LA VIOLATION ALLÉGUÉE DE L'ARTICLE 5 DE LA 
CONVENTION 

301.  Les requérants soutiennent que leur placement en zone de transit à 
la suite des arrêts des 30 janvier 2003 et 3 février 2003 et leur placement à 
Merksplas à la suite de l'ordonnance du 14 février 2003 ont porté atteinte à 
l'article 5 de la Convention puisque ces mesures ont été appliquées en 
violation de décisions de justice ordonnant leur libération qui n'ont donc pas 
été exécutées avec la diligence, la célérité et la bonne foi qu'exige cette 
disposition en garantissant un strict contrôle judiciaire de toute mesure de 
privation de liberté. 
Les dispositions pertinentes de l'article 5 de la Convention se lisent ainsi : 
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« 1.  Toute personne a droit à la liberté et à la sûreté. Nul ne peut être privé de sa 
liberté, sauf dans les cas suivants et selon les voies légales : 

(...) 

f)  s'il s'agit de l'arrestation ou de la détention régulières d'une personne pour 
l'empêcher de pénétrer irrégulièrement dans le territoire, ou contre laquelle une 
procédure d'expulsion ou d'extradition est en cours. 

(...) 

4.  Toute personne privée de sa liberté par arrestation ou détention a le droit 
d'introduire un recours devant un tribunal, afin qu'il statue à bref délai sur la légalité 
de sa détention et ordonne sa libération si la détention est illégale. » 

A.  Sur l'exception de non-épuisement des voies de recours internes 

302.-  Le Gouvernement affirme tout d'abord que les requérants n'ont pas 
correctement épuisé les voies de recours internes puisqu'ils n'ont introduit 
aucun recours contre la décision du 15 février 2003 leur ordonnant de 
quitter le territoire avec décision de remise à la frontière et privation de 
liberté à cette fin. Deux recours étaient cependant ouverts contre cette 
décision : l'un devant la chambre du conseil du tribunal de première instance 
contre la décision de privation de liberté aux fins de remise à la frontière 
conformément à l'article 71 de la loi du 15 décembre 1980, l'autre devant le 
Conseil d'Etat contre la décision ordonnant de quitter le territoire avec 
décision de remise à la frontière sur le fondement de l'article 69 de la même 
loi. 

303.  Les requérants combattent la thèse avancée par le Gouvernement. 
Ils estiment qu'on ne saurait leur reprocher de ne pas avoir introduit de 
recours contre les décisions de privation de liberté, dans la mesure où des 
décisions de remises en liberté avaient déjà été rendues antérieurement les 
20 janvier, 30 janvier et 3 février 2003, tant par la chambre du conseil que 
par la chambre des mises en accusation et que l'Etat avait refusé de mettre 
ces décisions de remises en liberté à exécution ou estimé les avoir exécutées 
en les plaçant en zone de transit. L'Etat les a placés dans un cercle vicieux et 
cette attitude leur a donné un sentiment de vulnérabilité, d'impuissance et 
d'appréhension face aux représentants de l'Etat, qui justifie de les exonérer 
de l'obligation d'épuiser une fois encore les voies de recours internes. 

304.  La Cour rappelle que la règle de l'épuisement des voies de recours 
internes énoncée à l'article 35 § 1 de la Convention impose aux requérants 
de se prévaloir d'abord des recours normalement disponibles et suffisants 
dans le système juridique de leur pays pour leur permettre d'obtenir 
réparation des violations qu'ils allèguent. Ces recours doivent exister à un 
degré suffisant de certitude, en pratique comme en théorie, sans quoi leur 
manquent l'effectivité et l'accessibilité voulues (arrêts Aksoy c. Turquie du 
18 décembre 1996, Recueil des arrêts et décisions 1996-VI, pp. 2275-2276, 
§§ 51-52, et Akdivar et autres c. Turquie du 16 septembre 1996, 
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Recueil 1996-IV, p. 1210, §§ 65-67). L'article 35 § 1 de la Convention 
prévoit une répartition de la charge de la preuve. Il incombe au 
Gouvernement excipant du non-épuisement de convaincre la Cour que le 
recours était effectif et disponible tant en théorie qu'en pratique à l'époque 
des faits, c'est-à-dire qu'il était accessible, était susceptible d'offrir au 
requérant le redressement de ses griefs et présentait des perspectives 
raisonnables de succès. Cependant, une fois cela démontré, c'est au 
requérant qu'il revient d'établir que le recours évoqué par le Gouvernement a 
en fait été employé ou bien, pour une raison quelconque, n'était ni adéquat 
ni effectif compte tenu des faits de la cause ou encore que certaines 
circonstances particulières le dispensaient de cette obligation (Akdivar et 
autres, précité, p. 1211, § 68). La Cour souligne encore qu'elle doit 
appliquer la règle de l'épuisement en tenant dûment compte du contexte : le 
mécanisme de sauvegarde des droits de l'homme que les Parties 
contractantes sont convenues d'instaurer. Elle a ainsi reconnu que l'article 35 
§ 1 doit être appliqué avec une certaine souplesse et sans formalisme 
excessif. Elle a de plus admis que la règle de l'épuisement des voies de 
recours internes ne s'accommode pas d'une application automatique et ne 
revêt pas un caractère absolu ; en en contrôlant le respect, il faut avoir égard 
aux circonstances de la cause. Cela signifie notamment que la Cour doit 
tenir compte de manière réaliste non seulement des recours prévus en 
théorie dans le système juridique de la Partie contractante concernée, mais 
également du contexte juridique et politique dans lequel ils se situent ainsi 
que de la situation personnelle du requérant. Il lui faut dès lors, en l'espèce, 
examiner si, compte tenu de l'ensemble des circonstances de la cause, les 
requérants ont fait tout ce que l'on pouvait raisonnablement attendre d'eux 
pour épuiser les voies de recours internes (Khachiev et Akaïeva c. Russie, 

nos 57942/00 et 57945/00, 24 février 2005 ; Akdivar et autre, précité, p. 
1211, § 69, et Aksoy, précité, p. 2276, §§ 53 et 64). 

305.  La Cour observe que le droit belge offrait en principe une voie de 
recours aux requérants pour contester les privations de liberté intervenues le 
15 février 2003, ce que ces derniers ne contestent d'ailleurs pas. Ils ne 
fondent leur thèse de l'absence d'effectivité du recours que sur 
l'appréhension qu'une décision positive qui aurait été rendue dans le cadre 
d'une telle action n'aurait à nouveau pas débouché sur leur libération, vu 
l'attitude adoptée par l'Office des étrangers lorsqu'il était confronté à des 
décisions de ce type. Ils rappellent, en ce qui les concerne, les suites 
réservées par cette administration aux ordres de libération immédiate des 
30 janvier et 3 février 2003, puis aux ordonnances du 14 février 2003 
ordonnant de les laisser librement et sans restriction en zone de transit. Pour 
évaluer le caractère raisonnable de cette appréhension, la Cour accorde une 
importance particulière aux constatations faites à ce propos par des 
instances nationales et internationales. La Cour juge particulièrement 
frappantes les considérations émises dans les ordonnances précitées, qui 
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n'ont pas fait l'objet de recours. Il y est constaté que l'Etat avait commis une 
voie de fait en transférant les requérants du centre fermé de Melsbroek à la 
zone de transit. Il y était aussi indiqué que la libération ordonnée 
précédemment impliquait nécessairement que les requérants, tant qu'ils 
n'étaient pas refoulés, puissent quitter librement la zone de transit, sans 
préjudice du droit du ministre de l'Intérieur de leur enjoindre de résider en 
un lieu déterminé en application de l'article 73 de la loi du 15 décembre 
1980. Il s'agissait, selon les ordonnances, de la seule solution possible pour 
ne pas « réduire la procédure fondée sur l'article 71 [de cette loi] à une 
simple mascarade ». La Cour ne peut pas non plus ignorer les observations 
finales du Comité des droits de l'homme des Nations-Unies du 30 juillet 
2004 (voir paragraphe 56 ci-dessus) et le Rapport annuel 2004 du Collège 
des médiateurs fédéraux (paragraphe 57 ci-dessus) qui qualifient les 
situations de ce type de détention arbitraire et montrent qu'il ne s'agissait pas 
d'incidents isolés. Le second document fait expressément mention d'une 
« pratique administrative». Au vu de ces éléments, la Cour estime que, 
même si –sur le plan judiciaire – les perspectives de succès d'une nouvelle 
procédure mettant en cause les titres de détention des requérants du 
15 février 2003 ne peuvent être jugées négligeables, les appréhensions des 
requérants que ces recours n'auraient pas réellement eu d'impact pratique 
peuvent passer pour objectivement justifiées. Pour arriver à cette 
conclusion, elle a également gardé présents à l'esprit les sentiments 
d'insécurité, de vulnérabilité et d'impuissance que devaient à ce moment 
éprouver les requérants, qui n'avaient pas recouvré leur liberté malgré deux 
séries de décisions judiciaires condamnant leurs privations de liberté 
antérieures. La circonstance que les requérants avaient pu auparavant 
obtenir les conseils d'un avocat qui avait pu agir en leur nom n'est pas de 
nature à modifier ce constat. 

306.  A la lumière de ce qui précède, la Cour estime que les requérants 
ont démontré l'existence de circonstances particulières qui les dispensaient 
de l'obligation d'épuiser la voie de recours indiquée par le Gouvernement. 
En conséquence, l'exception préliminaire soulevée par celui-ci doit être 
rejetée. 

B.  Sur le fond 

307.  Les requérants estiment qu'en ce qui concerne leur transfert en zone 
de transit, le Gouvernement joue sur les mots en considérant ce transfert 
comme une remise en liberté. Tous les organismes indépendants ayant visité 
la zone de transit parlent de détention. Par ailleurs, quel serait le sens du 
contrôle opéré par le juge sur la légalité d'une détention d'un étranger « à la 
frontière » à leur arrivée sur le territoire belge si l'on devait admettre la 
pratique du placement subséquent en zone de transit utilisé par l'Office des 
étrangers ? Les ordonnances du 14 février 2003 ont répondu à cette question 
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en relevant que, dans cette hypothèse, il se réduirait à un simulacre de 
contrôle et en faisant usage du terme « mascarade ». En utilisant un tel 
stratagème, l'Etat ne s'est pas conformé aux décisions rendues par les 
juridictions d'instruction de manière concrète et effective, mais s'est livré à 
une parodie qui réduit à néant la garantie qu'il a mise en place. Il en va de 
même des circonstances qui ont conduit à leur détention à Merksplas. Les 
requérants, qui relèvent que leur « contrôle » est concomitant à leur sortie de 
la zone de transit, rappellent que l'usage de ruses, par les autorités, a été 
fermement dénoncé par la Cour (Čonka c. Belgique, no 51564/99, §§ 42 à 
44, CEDH 2002-I). Ils soulèvent aussi que la privation de liberté n'est 
qu'une faculté en droit belge et non une mesure automatique, comme le 
montrent les décisions prises par la chambre du conseil, la chambre des 
mises en accusation et le Président du tribunal de première instance de 
Bruxelles. Toutefois, la position de l'Office des étrangers consiste à en faire 
la règle pour tout étranger non autorisé à rentrer sur le territoire, sans 
réflexion quant à l'adéquation de cette mesure ou à son caractère 
proportionnel. 

308.  La technique de placement en zone de transit mise en œuvre pour 
contourner les décisions de mise en liberté a été stigmatisée par un avis du 
médiateur fédéral du 14 septembre 2004 et ses conséquences ont été mises 
en exergue dans les observations finales du Comité des droits de l'Homme 
des Nations-Unies du 30 juillet 2004 concernant la Belgique. Les requérants 
rappellent aussi les critiques faites en 2003 et 2004 par le réseau des experts 
indépendants en matière de droits fondamentaux de l'Union européenne et 
les conclusions sur ces questions dans le rapport du 25 mai 2003 du Comité 
contre la torture concernant la Belgique et se réfèrent à d'autres textes 
récents émanant d'institutions du Conseil de l'Europe – le Comité des 
ministres, la Commissaire des droits de l'Homme et l'Assemblée 
parlementaire – qui confortent leur analyse. Dans le rapport relatif à la visite 
effectuée en avril 2005, le Comité contre la torture a, une fois de plus, 
recommandé aux autorités belges de mettre définitivement fin à la pratique 
dénoncée. Dans un arrêt du 29 septembre 2005, la cour d'appel de Bruxelles, 
confirmant une ordonnance de la chambre du conseil du tribunal de 
première instance de Bruxelles du 28 janvier 2004, a constaté que le 
transfert en zone de transit ne constituait pas une exécution loyale d'une 
décision ordonnant la remise en liberté d'une étrangère détenue en centre de 
rétention et constituait une voie de fait. 

309.  Le Gouvernement relève que, à la suite des arrêts des 30 janvier et 
3 février 2003, les requérants ont été immédiatement libérés et ont quitté le 
centre pour illégaux de Bruges. N'étant cependant pas admis à entrer sur le 
territoire vu les décisions de refus d'entrée subsistant à leur égard, ils ont été 
amenés en zone de transit. Cette mesure constituait une exécution des 
décisions précitées conforme à la loi interne et à l'interprétation qui en a été 
donnée par les juridictions internes. Les juridictions d'instruction n'ont en 
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effet aucune compétence pour annuler ou suspendre les décisions de refus 
d'entrée et de refoulement. Leur rôle se limite, en vertu de l'article 72 
alinéa 2 de la loi du 15 décembre 1980, à vérifier si les mesures 
administratives de privation de liberté sont conformes à la loi. En tout état 
de cause, les transferts des requérants en zone de transit ne peuvent être 
considérés comme des mesures privatives de liberté. L'ordonnance du 
14 février 2003 s'est écartée de la jurisprudence interne et internationale en 
considérant qu'il s'agissait d'un « lieu fermé ». L'unique restriction de liberté 
qui s'imposait aux requérants était l'interdiction d'accéder au territoire belge. 
Par ailleurs, ces derniers avaient été dûment informés de leur situation en 
anglais, dans une langue qu'ils connaissaient, et remis en possession de leurs 
bagages, argent et effets personnels. Ils étaient libres de leurs mouvements 
et, en particulier, de quitter le territoire belge. Les autorités leur ont 
d'ailleurs donné la possibilité d'agir en ce sens en prenant un vol à bord 
duquel une réservation avait été faite en leur nom, opportunités que les 
requérants ont refusées respectivement trois fois et une fois. Dans ces 
conditions, les requérants doivent être considérés comme étant à l'origine du 
grief qu'ils invoquent et l'Etat n'est donc pas responsable de la situation 
créée (Mogos c. Roumanie, no 20420/02, 13 octobre 2005). 

310.  S'agissant de la détention à Merksplas, le Gouvernement précise 
que, à la suite des ordonnances du 14 février 2003, les requérants ont été 
autorisés à quitter la zone de transit le 15 février 2003 et à accéder au 
territoire belge. Ils n'étaient cependant en possession d'aucune autorisation 
de séjour. Lors de contrôles effectués le 15 février 2003 à 11 h 30, il a été 
constaté qu'ils étaient sur le territoire sans être porteurs des documents 
requis et des ordres de quitter le territoire avec décision de remise à la 
frontière et décision de privation de liberté à cette fin leur furent notifiés, sur 
le fondement de l'article 7 de la loi du 15 décembre 1980. Rappelant que les 
termes « selon les voies légales » se réfèrent essentiellement à la législation 
nationale (Winterwerp c. Pays-Bas, arrêt du 24 octobre 1979, série A no 33 ; 
Steel et autres c. Royaume-Uni, arrêt du 23 septembre 1998, Recueil 1998-
VII ; Shamsa c. Pologne, nos 45355/99 et 45357/99, 27 novembre 2003), le 
Gouvernement expose que la privation de liberté en cause était régie par la 
disposition précitée, extrêmement précise à cet égard. Répondant aux 
critères fixés par la Cour d'arbitrage en la matière, les privations de liberté 
intervenues le 15 février 2003 étaient absolument nécessaires et 
proportionnelles et n'avaient rien d'arbitraire. En effet, comme les décisions 
litigieuses l'indiquaient, les requérants avaient déjà précédemment fait 
l'objet de différentes tentatives d'éloignement auxquelles ils avaient chaque 
fois refusé de donner suite. Les autorités compétentes étaient donc fondées à 
considérer qu'il y avait peu de chances que les personnes concernées 
exécutent volontairement les nouvelles décisions prises à leur encontre. Le 
Gouvernement relève encore qu'alors qu'ils avaient la possibilité de saisir la 
chambre du conseil d'un recours contre ces décisions, les requérants, bien 
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qu'ils en aient été informés, ont négligé de le faire alors que la détention a 
commencé le 15 février 2003 et s'est achevée le 8 mars 2003. Une telle 
durée de détention ne saurait par ailleurs être considérée comme excessive 
selon la jurisprudence (Singh c. République tchèque, no 60538/00, 25 janvier 
2005 ; Chahal c. Royaume-Uni, arrêt du 15 novembre 1996, Recueil 
1996-V) et l'éloignement a eu lieu dans le délai de deux mois prévu à 
l'article 7 de la loi du 15 décembre 1980. 

311.  La Cour doit déterminer en premier lieu si le placement des 
requérants en zone de transit s'analyse en une privation de liberté au sens de 
l'article 5 de la Convention, la question de leur maintien à Merksplas ne 
prêtant, à cet égard, pas à controverse. La Cour rappelle qu'elle a déjà 
considéré que le maintien d'étrangers dans la zone internationale comporte 
une restriction à la liberté qui ne saurait être assimilée en tous points à celle 
subie dans des centres de rétention. Toutefois, un tel maintien n'est 
acceptable que s'il est assorti de garanties adéquates pour les personnes qui 
en font l'objet et ne se prolonge pas de manière excessive. Dans le cas 
contraire, la simple restriction à la liberté se transforme en privation de 
liberté (Amuur c. France, arrêt du 25 juin 1996, Recueil 1996-III, § 43). Or, 
le maintien des requérants en zone de transit n'est pas intervenu à leur 
arrivée dans le pays, mais plus d'un mois plus tard, et il faisait suite à des 
décisions ordonnant leur remise en liberté. En outre, décidé pour une 
période indéterminée, il s'est poursuivi pendant quinze et onze jours, 
respectivement. Par ailleurs, la simple possibilité pour les requérants de 
quitter volontairement le pays ne saurait exclure une atteinte à la liberté 
(Amuur, précité, § 48). La Cour conclut que le maintien des requérants dans 
la zone de transit de l'aéroport équivalait en fait à une privation de liberté. 

312.  La Cour est donc appelée a examiner la compatibilité des privations 
de liberté constatées en l'espèce avec le paragraphe 1 de l'article 5 de la 
Convention. 

313.  La Cour rappelle que pour qu'une détention se concilie avec 
l'article 5 § 1 f) de la Convention, il suffit qu'une procédure d'expulsion soit 
en cours et que celle-ci soit effectuée aux fins de son application ; il n'y a 
donc pas lieu de rechercher si la décision initiale d'expulsion se justifiait ou 
non au regard de la législation interne ou de la Convention ou si la détention 
pouvait être considérée comme raisonnablement nécessaire, par exemple 
pour empêcher un risque de fuite ou d'infraction (Chahal, précité, p. 1862, § 
112). La Cour a plus particulièrement jugé normal que les Etats, en vertu de 
leur « droit indéniable de contrôler (...) l'entrée et le séjour des étrangers sur 
leur territoire » (Amuur, précité, § 41), aient la faculté de placer en détention 
des candidats à l'immigration ayant sollicité – que ce soit ou non par le biais 
d'une demande d'asile – l'autorisation de pénétrer sur le territoire. Toutefois, 
la détention d'une personne constitue une atteinte majeure à la liberté 
individuelle et doit toujours être soumise à un contrôle rigoureux. Subsiste 
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aussi toujours la question de savoir si la détention a été effectuée « selon les 
voies légales », au sens de l'article 5 § 1. 

314.  La Cour rappelle qu'en matière de « régularité » d'une détention, y 
compris l'observation des « voies légales », la Convention renvoie pour 
l'essentiel à la législation nationale et consacre l'obligation d'en observer les 
normes de fond comme de procédure, mais elle exige de surcroît la 
conformité de toute privation de liberté au but de l'article 5 : protéger 
l'individu contre l'arbitraire (voir Dougoz c. Grèce, no 40907/98, § 54, 
6 mars 2001 ; Markert-Davies c. France (déc.), no 43180/98, 29 juin 1999 ; 
Amuur, précité, § 50 ; Wassink c. Pays-Bas, arrêt du 27 septembre 1990, 
série A n° 185, § 24, et Bozano c. France, arrêt du 18 décembre 1986, 
série A no 111, § 54). 

315.  L'article 5 § 1 impose ainsi en premier lieu que toute arrestation ou 
détention ait une base légale en droit interne (Bozano, op. cit.). Toutefois, la 
« régularité » de la détention au regard du droit interne n'est pas toujours 
l'élément décisif. De surcroît, la Cour doit s'assurer que le droit interne se 
conforme lui-même à la Convention, y compris aux principes généraux 
énoncés ou impliqués par elle. Sur ce dernier point, la Cour souligne que 
lorsqu'il s'agit d'une privation de liberté, il est particulièrement important de 
satisfaire au principe général de la sécurité juridique. Par conséquent, il est 
essentiel que les conditions de la privation de liberté en vertu du droit 
interne soient clairement définies et que la loi elle-même soit prévisible 
dans son application, de façon à remplir le critère de « légalité » fixé par la 
Convention, qui exige que toute loi soit suffisamment précise pour éviter 
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tout risque d'arbitraire (voir Nasrulloyev c. Russie, no 656/06, § 71, 
1er octobre 2007 ; Khudoyorov c. Russie, no 6847/02, § 125, CEDH 2005-... 
(extraits) ; Ječius c. Lithuanie, no 34578/97, § 56, CEDH 2000-IX ; 
Baranowski c. Pologne, no 28358/95, §§ 50-52, CEDH 2000-III, et Amuur, 
loc. cit.). Le critère de « légalité » fixé par la Convention exige que toute loi 
soit suffisamment précise pour permettre au citoyen – en s'entourant au 
besoin de conseils éclairés – de prévoir, à un degré raisonnable dans les 
circonstances de la cause, les conséquences de nature à dériver d'un acte 
déterminé (Shamsa, précité, § 40 ; Steel, précité, § 54). 

316.  La Cour doit donc rechercher si les privations de liberté subies par 
les intéressés après les arrêts de la chambre des mises en accusation des 
30 janvier et 3 février 2003 ordonnant leur libération immédiate, puis les 
ordonnances du 14 février 2003, relevaient de l'exception autorisée par 
l'article 5 § 1 f) et, en particulier, si elles répondaient à la condition de 
« régularité ». 

317.  La Cour relève d'emblée qu'une situation dans laquelle l'Office des 
étrangers a pu, à deux reprises, maintenir les requérants en détention malgré 
que leur titre de détention antérieur avait été annulé et leur mise en liberté 
ordonnée en termes clairs par des décisions devenues définitives faute de 
recours, soulève de sérieux doutes au niveau du principe de la légalité et de 
la bonne exécution des décisions judiciaires. 

318.  S'agissant du placement et du maintien des intéressés dans la zone 
de transit de l'aéroport, la Cour relève, qu'en l'espèce, le président du 
tribunal de première instance de Bruxelles a constaté leur illégalité, relevant 
que ceux-ci étaient inadmissibles et contraires à l'Etat de droit. De l'avis de 
ce juge, admettre que le placement dans cette zone équivaut à une remise en 
liberté reviendrait à permettre « de mettre unilatéralement en échec la 
décision de libération d'une instance judiciaire, sur base du statut 
administratif d'une personne alors même que ce statut administratif a été 
pris en considération par cette instance judiciaire et a dû motiver sa décision 
de libération ». Le Gouvernement laisse certes entendre que les deux 
ordonnances rendues le 14 février 2003 n'étaient pas conformes à la loi 
interne et à l'interprétation qui en a été donnée par les juridictions internes. 
Si tel était le cas, on comprend mal pourquoi ces décisions, qui qualifiaient 
l'attitude de l'office des étrangers de « voie de fait », n'ont pas été frappées 
de recours. La Cour observe aussi qu'un même constat d'illégalité avait déjà 
été précédemment posé par le président du tribunal de première instance de 
Nivelles (paragraphe 54 ci-dessus). Comme l'ont soulevé les requérants, un 
tel constat a aussi ultérieurement été fait, expressément, par la cour d'appel 
de Bruxelles et le Comité des droits de l'homme des Nations-Unies et, en 
substance, par le Collège des médiateurs fédéraux. 

319.  On ne saurait dès lors considérer que le transfert et le maintien en 
zone de transit a constitué une application de bonne foi de la législation en 
matière d'immigration. Comme la Cour l'a souligné dans l'arrêt Bozano 
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précité, il arrive aux organes d'un Etat contractant de commettre de bonne 
foi des irrégularités ; dans un tel cas, même la constatation ultérieure du 
manquement par un juge peut ne pas rejaillir, en droit interne, sur la validité 
des mesures de mise en œuvre prises dans l'intervalle. Il en va autrement si 
les autorités avaient, dès le départ, conscience de transgresser la législation 
en vigueur, en particulier si leur décision initiale se trouvait entachée de 
détournement de pouvoir (ibidem et Gebremedhin [Gaberamadhian] 
c. France (déc.), no 25389/05, § 56, 10 octobre 2006). Or, en l'espèce, il 
apparaît que la décision de placement en zone de transit était manifestement 
contraire aux arrêts des 30 janvier et 3 février 2003 et que l'Office des 
étrangers avait sciemment outrepassé ses pouvoirs. 

320.  La Cour rappelle aussi qu'au regard de sa jurisprudence, un lien 
doit exister entre, d'une part, le motif invoqué pour la privation de liberté 
autorisée et, de l'autre, le lieu et le régime de détention (Mubilanzila 
Mayeka et Kaniki Mitunga c. Belgique, no 13178/03, § 53, 12 octobre 2006, 
ainsi que, mutatis mutandis, Aerts c. Belgique, arrêt du 30 juillet 1998, 
Recueil 1998-V, pp. 1961-1962, § 46, et autres références y figurant). La 
Cour note à cet égard qu'il est clair, depuis les premiers rapports du CPT – 
auxquels le Gouvernement s'est référé pour expliquer la création du Centre 
« INADS » – et l'ordonnance de référé du Tribunal de Première Instance de 
Bruxelles du 25 juin 1993 – mentionné dans le rapport du CPT de 1994 
(paragraphe 55 ci-dessus) – que la zone de transit ne constitue pas un lieu de 
séjour approprié, si l'on excepte le centre « INADS » qui ne se révèle 
adéquat que pour un séjour ne dépassant pas « quelques jours » (Rapport de 
1997, § 66). Or, les requérants se trouvèrent, à partir du 3 février 2003, en 
zone de transit livrés à eux-mêmes, sans accompagnement humanitaire et 
social d'aucune sorte. En effet, le second requérant a été placé dans la zone 
de transit, sans aucune explication sur l'existence, le fonctionnement et 
l'emplacement du centre « INADS » où un accueil plus adapté aurait pu lui 
être assuré. Le premier requérant, qui avait été placé à l'origine dans la 
même situation, n'a obtenu des renseignements sur son existence et n'y a été 
conduit qu'après avoir fait part de sa situation aux fonctionnaires du poste 
d'inspection frontière. Si ce requérant soutient que quelques heures après y 
avoir été accepté, il fut reconduit en zone de transit avec pour instruction de 
s'y débrouiller seul, le Gouvernement expose qu'il y aurait séjourné jusqu'au 
3 février 2003. Même en acceptant la version du Gouvernement, il n'en reste 
pas moins qu'après la tentative d'éloignement du 3 février 2003, il fut 
reconduit en zone de transit sans que quiconque s'inquiète de son sort 
ultérieur. La Cour examinera plus en détail cette situation dans le cadre de 
son examen du grief fondé sur l'article 3 de la Convention. Il faut aussi tenir 
compte, à cet égard, du fait que ces mesures de détention s'appliquaient à 
des ressortissants étrangers qui, le cas échéant, n'avaient commis d'autres 
infractions que celles liées au séjour. 
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321.  La Cour observe aussi que le Gouvernement est resté en défaut 
d'expliquer sur quelle base légale se fondait le transfert et le maintien en 
zone de transit. La Cour estime que le fait de « détenir » un individu dans 
cette zone durant une période indéterminée et imprévisible sans que cette 
détention se fonde sur une disposition légale concrète ou sur une décision 
judiciaire valable et avec des possibilités de contrôle judiciaire limités vu les 
difficultés de contact permettant un accompagnement juridique concret, est 
en soi contraire au principe de la sécurité juridique, qui est implicite dans la 
Convention et qui constitue l'un des éléments fondamentaux de l'Etat de 
droit (voir, mutatis mutandis, Shamsa, précité, § 58 ; Ječius, précité, § 62, et 
Baranowski, précité, §§ 54-57). 

322.  S'agissant du placement à Merksplas, de sérieux doutes quant à la 
légalité de cette troisième période de détention peuvent, aux yeux de la 
Cour, être tirés du constat de l'illégalité de la deuxième période par les 
juridictions internes. En outre, les ordonnances du 14 février 2003 
indiquaient clairement, en se fondant sur l'autorité de la chose jugée et les 
dispositions de la loi du 15 décembre 1980, que tant que les requérants ne 
seraient pas refoulés, l'Etat devait leur permettre de circuler librement sur le 
territoire, sauf si le Ministère décidait de leur enjoindre de résider en un lieu 
déterminé. Or, alors que l'Etat se refusait clairement à procéder à l'exécution 
forcée des décisions de rapatriement et espérait un départ volontaire malgré 
les échecs antérieurs, il a poursuivi la détention sous d'autres titres, sans 
faire usage de la possibilité que lui offrait l'article 73 de la loi du 15 
décembre 1980 auquel se référaient les ordonnances. La détention à 
Merksplas a donc été ordonnée en totale méconnaissance des ordonnances 
précitées, qui n'ont fait l'objet d'aucun recours. La Cour a maintes fois 
rappelé que la mise en œuvre des décisions judiciaires définitives est 
essentielle dans un Etat qui respecte la prééminence du droit (Pedovič c. 
République Tchèque, no 27145/03, § 112, 18 juillet 2006). 

323.  En conclusion, la Cour estime que la détention des requérants, telle 
qu'elle s'est poursuivie après le 3 février 2003, n'était pas « régulière » au 
sens de l'article 5 § 1 de la Convention. Dès lors, il y a eu violation de cette 
disposition. 

II.  SUR LA VIOLATION ALLÉGUÉE DE L'ARTICLE 3 DE LA 
CONVENTION 

324.  Les requérants allèguent avoir subi de la part des autorités belges 
des traitements inhumains et dégradants au mépris de l'article 3 de la 
Convention. Ils exposent d'une part qu'ils ont été laissés pendant plus de dix 
jours en zone de transit sans aucun accompagnement juridique et social, 
sans aucun moyen de subsistance, sans hébergement ou commodités pour 
dormir ou se laver et aucun lieu où mener une vie privée, sans accès à des 
moyens de communication, sans possibilité de recevoir une visite et sans 



 ARRÊT RIAD ET IDIAB c. BELGIQUE 76 

 76 

aucune possibilité de contrôle des conditions de détention par des 
organismes extérieurs et indépendants. D'autre part, ils ont été battus à 
plusieurs reprises et insultés. Ils invoquent l'article 3, qui dispose : 

« Nul ne peut être soumis à la torture ni à des peines ou traitements inhumains ou 
dégradants. » 

A.  Sur l'exception de non-épuisement des voies de recours internes 

325.  Le Gouvernement est d'avis que les requérants n'ont pas épuisé les 
voies de recours internes en ce qui concerne les brutalités et vexations qu'ils 
auraient subies de la part des policiers faute d'avoir déposé plainte avec 
constitution de partie civile. L'enquête judiciaire qui devait être ouverte à la 
suite de pareille plainte aurait pu aboutir à la saisine des juridictions 
répressives devant lesquelles les requérants auraient pu obtenir une 
« adéquate réparation » (Slimani c. France, no 57671/00, 27 juillet 2004) de 
leurs dommages matériel et moral. Le Gouvernement insiste sur le fait que, 
depuis l'entrée en vigueur de la loi du 14 juin 2002, les actes de torture, de 
traitement inhumain et de traitement dégradant sont punis expressément en 
droit belge et que des peines aggravées sont prévues pour les infractions 
commises par un officier, un fonctionnaire public, un dépositaire ou un 
agent de la force publique agissant à l'occasion de l'exercice de ses 
fonctions. 

Le Gouvernement constate aussi que les requérants ne se sont jamais 
plaints, devant les autorités – et notamment le « Comité P », un organe 
spécialisé de contrôle des forces de police, indépendant et externe des 
services de police, placé sous le contrôle du Parlement – ou devant les 
juridictions internes, des coups et brutalités qu'ils allèguent avoir subis de la 
part de la police. Il constate qu'il n'y a eu, concernant l'ensemble des faits 
allégués au titre de l'article 3 de la Convention, qu'un courrier du 3 février 
2003 du premier requérant adressé au ministre de l'Intérieur exposant qu'il 
était resté trois jours sans boire ni manger dans la zone de transit. 

326.  Les requérants combattent les thèses avancées par le 
Gouvernement. Ils sont d'avis que la plainte avec constitution de partie 
civile ne pouvait constituer un remède adéquat car elle n'aurait pu conduire 
qu'a posteriori à la condamnation des agents de l'Etat mis en cause, mais 
n'aurait pas permis de faire cesser la violation de l'article 3 en mettant fin à 
la détention illégale et aux mauvais traitements consécutifs à celle-ci. Ils 
mettent aussi en cause l'accessibilité de cette voie de recours, rappelant 
qu'ils vivaient reclus dans une zone de non-droit, tentant d'échapper, dans la 
zone de transit, aux autorités qui les ont soumis aux mauvais traitements et 
faisaient pression pour qu'ils quittent le territoire. Dans la présente affaire, 
les personnes en cause étaient clairement dissuadées d'utiliser les voies de 
recours prévues par la loi et l'introduction d'une plainte était nettement 
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découragée, puisque chaque contact avec les autorités augmentait le risque 
d'un éloignement forcé. 

327.  La Cour constate que les requérants ont expressément soulevé avoir 
été violemment frappés et battus lors de leur séjour en zone de transit par 
certains membres de la police fédérale, dans leurs citations du 11 février 
2003 à comparaître devant le président du tribunal de première instance de 
Bruxelles, siégeant en référé. Ce magistrat n'a cependant pas spécifiquement 
examiné ce grief, estimant que les autres faits invoqués suffisaient à faire 
droit à la demande des requérants. Il est rappelé qu'un requérant doit avoir 
fait un usage normal des recours internes vraisemblablement efficaces et 
suffisants et que, lorsqu'une voie de recours a été utilisée, l'usage d'une autre 
voie dont le but est pratiquement le même n'est pas exigé (Wójcik c. 
Pologne, no 26757/95, décision de la Commission du 7 juillet 1997, 
Décisions et rapports (DR) 90, p. 24 ; Günaydin c. Turquie (déc.), no 
27526/95, 25 avril 2002 ; Moreira Barbosa c. Portugal (déc.), no 65681/01, 
29 avril 2004). 

328.  La Cour estime, eu égard aux circonstances de la cause, qu'il serait 
excessif de demander aux requérants d'introduire les voies de recours 
mentionnées par le Gouvernement, alors qu'ils ont dénoncé les violations 
alléguées au cours de procédures en référé, où il a été fait droit à leur 
demande. Ce faisant, ils ont fait usage d'une voie de recours 
vraisemblablement efficace et suffisante et le seul fait que le juge des 
référés n'a pas estimé devoir avoir égard aux allégations de brutalités pour 
prendre la décision demandée par les requérants ne saurait avoir pour 
conséquence de les obliger à dénoncer à nouveau ces faits litigieux en 
utilisant une autre voie de recours. 

329.  La Cour rejette ainsi cet aspect de l'exception du Gouvernement. 
330.  Dans la mesure où l'exception du Gouvernement viserait aussi les 

allégations concernant l'attitude des forces de police lors du transfert à 
Merksplas et de leur éloignement, la Cour relève qu'ils n'ont pas repris ces 
griefs lors de l'audience devant la Cour, qui n'aperçoit aucune raison 
d'examiner ceux-ci d'office (voir, par exemple, Stallinger et Kuso 
c. Autriche, arrêt du 23 avril 1997, Recueil 1997-II, p. 680, § 52). Il n'y a 
donc plus lieu d'examiner l'exception qui pourrait être soulevée à cet égard. 

B.  Sur le fond 

331.  Les requérants précisent qu'en zone de transit, ils ont été victimes 
de mauvais traitements physiques et psychologiques, y étant restés sans 
aucun accompagnement juridique et social, sans aucun moyen de 
subsistance (nourriture ou boisson), sans hébergement, commodités ou lieu 
pour dormir. Ils n'avaient pas d'autres lieux que les sanitaires publics de 
l'aéroport pour se laver, n'avaient ni vêtements pour se changer, ni produits 
d'hygiène et n'avaient aucun lieu où mener une vie privée. Ils n'avaient pas 
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non plus accès à des moyens de communication ni aucun moyen pour 
contacter l'extérieur et notamment leur avocat, une ONG, une organisation 
internationale ou un médecin. Ils étaient aussi sans possibilité de recevoir 
une visite ou de faire contrôler les conditions de détention par des 
organismes extérieurs et indépendants. Cette situation contraste avec celle 
des centres fermés où toute une série de droits sont reconnus aux étrangers 
par un arrêté royal du 2 août 2002 qui leur garantit assistance individuelle, 
médicale, psychologique et sociale. Les conditions matérielles en zone de 
transit sont utilisées pour exercer une pression psychologique destinée à 
pousser au départ. Les décisions rendues le 14 février 2003 et divers 
rapports constatent que, dans cette zone, les conditions de vie avilissent les 
personnes et provoquent des sentiments d'infériorité et d'anxiété propres à 
diminuer et vaincre la force de résistance physique et morale, constituant un 
traitement inhumain et dégradant. 

332.  Le Gouvernement note d'abord que le séjour des requérants en zone 
de transit, d'une durée limitée à quinze jours pour le premier requérant et à 
onze jours pour le deuxième requérant, leur est totalement imputable. En 
effet, ils ont à plusieurs reprises refusé d'embarquer à bord d'avions sur 
lesquels une place leur avait été réservée. Arrivé en même temps que le 
premier requérant, A. a, pour sa part, quitté la Belgique le 8 février 2003. En 
refusant de se conformer aux décisions de refoulement confirmées par le 
Commissaire général, les requérants sont à la seule origine de la durée de 
leur séjour en zone de transit et de la prétendue incertitude liée à leur 
situation (Mogos, précité ; Ghiban c. Allemagne (déc.), no 20420/02, 
16 septembre 2004 ; Matencio c. France, no 58749/00, 15 janvier 2004). 

333.  Le Gouvernement soutient aussi que les requérants n'étaient pas 
sans ressources en zone de transit puisque leurs bagages et affaires 
personnelles leur avaient été remis à leur sortie du Centre fermé de Bruges. 
S'agissant du premier requérant, un rapport du Centre de Bruges relatif aux 
sommes d'argent déposées par l'intéressé précisait qu'à sa sortie, il a été mis 
en possession d'une somme d'argent de 250 USD et de 1 000 livres 
libanaises. Pour sa part, le deuxième requérant a été mis en possession d'une 
somme de 15 EUR et 20 centimes, selon le rapport du Centre de Bruges 
relatif aux sommes d'argent déposées. Les mouvements d'argent mentionnés 
dans les différents rapports figurant au dossier de ce requérant montrent 
qu'il disposait certainement de davantage de moyens : à son arrivée en 
Belgique, il mentionnait être en possession de 45 EUR ; à son entrée au 
Centre de Bruges, il déposait 81 EUR et 94 centimes et lorsqu'il a quitté le 
territoire belge, il était en possession de 150 EUR. Ce requérant n'était, en 
outre, pas seul en zone de transit puisqu'il y a rejoint les deux autres 
ressortissants palestiniens qui y avaient été transférés le 30 janvier 2003 (le 
premier requérant et Ab.), dont il s'est immédiatement inquiété. Ce montant 
doit être considéré comme étant le montant minimum en possession des 
intéressés. Aucune obligation n'est, en effet, imposée aux résidents de 
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remettre la totalité de l'argent en leur possession en dépôt. Il leur est 
conseillé de procéder de la sorte afin de se protéger de vols éventuels. 

334.  En outre, les personnes qui se trouvent en zone de transit en vue 
d'un éloignement ont également la possibilité de se faire distribuer des repas 
via les services de contrôle, une pratique confirmée par une circulaire du 
31 octobre 2003. Dès le 1er février 2003, le premier requérant a été informé 
de la possibilité d'être logé et nourri sur une base volontaire dans le Centre 
« INADS » et y a séjourné du 1er février au 3 février 2003 selon un rapport 
de ce centre (le gouvernement rappelle aussi que, pour sa part, Ab. a 
séjourné au centre « INADS » depuis son arrivée en zone de transit, en 
même temps que le premier requérant, jusqu'à son départ volontaire le 8 
février 2003). De l'avis du Gouvernement, les requérants se trouvent donc à 
l'origine de la situation dont ils se plaignent et ils ne peuvent faire grief à 
l'Etat belge de ne pas avoir usé des possibilités qui leur étaient offertes. 

335.  Le Gouvernement relève encore qu'en ce qui concerne les contrôles 
effectués par les forces de police dans la zone de transit, les requérants 
n'apportent aucun élément qui conduirait à considérer que ces contrôles 
auraient été excessifs, voire qu'ils auraient eux-mêmes été plus 
particulièrement visés par ces contrôles. La zone de transit de l'aéroport de 
Bruxelles-National est indéniablement une zone à risque, particulièrement 
en raison de l'augmentation ces dernières années des risques d'attentat, ce 
qui implique que des contrôles réguliers y soient effectués et que des 
garanties soient prises quant à l'accès au territoire belge, conformément aux 
engagements de la Belgique à l'égard des Etats Schengen et des Etats 
membres de l'Union européenne. Rien ne montre une systématisation 
particulière des contrôles à l'égard des requérants ou que des violences 
auraient été commises à l'occasion de ces contrôles. Le premier requérant 
n'a d'ailleurs déposé aucune plainte entre les mains des autorités 
compétentes et n'a transmis aucun certificat médical attestant des éventuels 
coups et blessures qu'il aurait subis. 

336.  S'agissant du deuxième requérant, le Gouvernement constate aussi 
que la lettre du 19 février 2003 de l'avocat des deux requérants ne fait 
nullement état des coups et blessures qui lui auraient prétendument été 
portés lors du transit du 15 février 2003. 

337.  La Cour rappelle tout d'abord que les Etats contractants ont, en 
vertu d'un principe de droit international bien établi et sans préjudice des 
engagements découlant pour eux de traités internationaux y compris la 
Convention, le droit de contrôler l'entrée, le séjour et l'éloignement des non-
nationaux. Toutefois, lorsqu'ils exercent leur droit d'expulser pareilles 
personnes, ils doivent avoir égard à l'article 3 de la Convention, qui 
consacre l'une des valeurs fondamentales de toute société démocratique. 

338.  La Cour a jugé un traitement « inhumain » au motif notamment 
qu'il avait été appliqué avec préméditation pendant des heures et qu'il avait 
causé soit des lésions corporelles, soit de vives souffrances physiques ou 



 ARRÊT RIAD ET IDIAB c. BELGIQUE 80 

 80 

mentales. Elle a par ailleurs considéré qu'un traitement était « dégradant » 
en ce qu'il était de nature à inspirer à ses victimes des sentiments de peur, 
d'angoisse et d'infériorité propres à les humilier et à les avilir (voir, par 
exemple, Kudła c. Pologne [GC], no 30210/96, § 92, CEDH 2000-XI). En 
recherchant si une forme particulière de traitement est « dégradante » au 
sens de l'article 3, la Cour examinera si le but était d'humilier et de rabaisser 
l'intéressé et si, considérée dans ses effets, la mesure a ou non atteint la 
personnalité de celui-ci d'une manière incompatible avec l'article 3 (Albert 
et Le Compte c. Belgique, arrêt du 10 février 1983, série A no 58, p. 13, § 
22). Toutefois, l'absence d'un tel but ne saurait exclure de façon définitive le 
constat de violation de l'article 3 (voir, par exemple, Peers c. Grèce, no 
28524/95, § 74, CEDH 2001-III, et Kalashnikov c. Russie, no 47095/99, § 
101, CEDH 2002-VI). La souffrance et l'humiliation infligées doivent en 
tout cas aller au-delà de celles que comporte inévitablement une forme 
donnée de traitement ou de peine légitimes. A cet égard, le caractère public 
de la sanction ou du traitement peut constituer un élément pertinent et 
aggravant (voir, par exemple, Raninen c. Finlande, arrêt du 16 décembre 
1997, Recueil 1997-VIII, pp. 2821-2822, § 55). Toutefois, il peut fort bien 
suffire que la victime soit humiliée à ses propres yeux, même si elle ne l'est 
pas à ceux d'autrui (voir Tyrer c. Royaume-Uni, arrêt du 25 avril 1978, série 
A no 26, § 32, Smith et Grady c. Royaume-Uni, nos 33985/96 et 33986/96, § 
120, CEDH 1999-VI, et Erdogan Yagiz c. Turquie, no 27473/02, § 37, 6 
mars 2007). 

339.  La Cour rappelle également que, selon sa jurisprudence, pour 
tomber sous le coup de l'article 3 un mauvais traitement doit atteindre un 
minimum de gravité. L'appréciation de ce minimum est relative ; elle 
dépend de l'ensemble des données de la cause, notamment de la durée du 
traitement et de ses effets physiques ou mentaux ainsi que, parfois, du sexe, 
de l'âge et de l'état de santé de la victime (voir, parmi d'autres, Irlande c. 
Royaume-Uni, arrêt du 18 janvier 1978, série A no 25, p. 65, § 162). 

340.  Pour cette appréciation, il faut tenir compte « de ce que la 
Convention est un « instrument vivant à interpréter à la lumière des 
conditions de vie actuelles », et de ce que le niveau d'exigence croissant en 
matière de protection des droits de l'homme et des libertés fondamentales 
implique parallèlement et inéluctablement, une plus grande fermeté dans 
l'appréciation des atteintes aux valeurs fondamentales des sociétés 
démocratiques » (Mubilanzila Mayeka et Kaniki Mitunga, précité, § 48, et, 
mutatis mutandis, Selmouni c. France [GC], arrêt du 28 juillet 1999, § 101, 
Recueil 1999-V). 

341.  La Cour rappelle que les placements en zone de transit ont 
constitué une détention au sens de l'article 5 de la Convention. La tâche de 
la Cour se limite à l'examen de la situation personnelle des requérants ayant 
subi la privation de liberté (Aerts, précité, pp. 1958-1959, §§ 34-37). Pour 
apprécier si pareilles mesures peuvent tomber sous le coup de l'article 3 
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dans une affaire donnée, il y a lieu d'avoir égard aux conditions de l'espèce, 
à la sévérité de la mesure, à sa durée, à l'objectif qu'elle poursuit et à ses 
effets sur la personne concernée (Van der Ven c. Pays-Bas, no 50901/99, § 
51, 4 février 2003 ; voir aussi Dhoest c. Belgique, requête no 10448/83, 
rapport de la Commission du 14 mai 1987, DR 55, pp. 20-21, §§ 117-118). 

342.  Les mesures privatives de liberté s'accompagnent inévitablement de 
souffrance et d'humiliation. S'il s'agit là d'un état de fait inéluctable qui, en 
tant que tel et à lui seul n'emporte pas violation de l'article 3, cette 
disposition impose néanmoins à l'Etat de s'assurer que toute personne privée 
de liberté est détenue dans des conditions compatibles avec le respect de la 
dignité humaine, que les modalités de sa détention ne le soumettent pas à 
une détresse ou à une épreuve d'une intensité qui excède le niveau inévitable 
de souffrance inhérent à une telle mesure et que, eu égard aux exigences 
pratiques de l'emprisonnement, sa santé et son bien-être sont assurés de 
manière adéquate (voir, par exemple, Poltoratski c. Ukraine, no 38812/97, 
§ 132, 29 avril 2003 ; Mouisel c. France, no 67263/01, § 40, CEDH 2002-
IX ; Kudla, précité, §§ 92-94) ; en outre, les mesures prises dans le cadre de 
la détention doivent être nécessaires pour parvenir au but légitime poursuivi 
(Frérot c. France, no 70204/01, § 37, 12 juin 2007 ; Ramirez Sanchez 
c. France [GC], no 59450/00, § 119, CEDH 2006-...). 

343.  A cet égard, la Cour relève que la privation de liberté des 
requérants se fondait sur le seul fait qu'ils n'étaient pas en possession d'un 
titre de séjour régulier. Si les Etats sont autorisés à placer en détention des 
immigrés potentiels en vertu de leur « droit indéniable de contrôler (...) 
l'entrée et le séjour des étrangers sur leur territoire » (Amuur, précité, § 41), 
ce droit doit s'exercer en conformité avec les dispositions de la Convention 
(Mahdid et Haddar c. Autriche (déc.), no 74762/01, 8 décembre 2005). La 
Cour doit avoir égard à la situation particulière de ces personnes lorsqu'elle 
est amenée à contrôler les modalités d'exécution de la mesure de détention à 
l'aune des dispositions conventionnelles. Ceci étant, la Cour tient à rappeler 
que l'article 3 prohibe en termes absolus la torture et les peines ou 
traitements inhumains ou dégradants, quels que soient les circonstances ou 
les agissements de la victime (voir, par exemple, Labita c. Italie [GC], 
no 26772/95, § 119, CEDH 2000-IV). 

344.  La Cour relève d'emblée que dans la présente affaire, les requérants 
furent amenés en zone de transit en exécution des arrêts ordonnant leur 
remise en liberté des 30 janvier et 3 février 2003, sans que l'Office des 
étrangers, responsable de ce transfert, ne s'inquiète qu'ils y bénéficieraient 
d'un accompagnement adéquat (paragraphe 77 ci-dessus). La Cour rappelle 
que le second requérant a soutenu, sans que ce fait soit contesté par le 
Gouvernement, qu'il a été placé dans la zone de transit, sans aucune 
explication sur l'existence, le fonctionnement et l'emplacement du centre 
« INADS » où un accueil plus adapté aurait pu lui être assuré pour un 
temps. Pour sa part, le premier requérant, qui avait été placé à l'origine dans 
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la même situation, n'a obtenu des renseignements sur la possibilité d'accueil 
au centre « INADS » et n'y a été conduit qu'après avoir fait part de sa 
situation aux fonctionnaires du poste d'inspection frontière. Après y avoir 
séjourné quelques heures ou quelques jours, il se retrouva, au plus tard après 
la tentative d'éloignement du 3 février 2003, en zone de transit sans que 
quiconque s'inquiète de son sort ultérieur. La lettre envoyée au ministre de 
l'Intérieur par l'avocate du premier requérant pour dénoncer sa situation, n'a 
pas non plus provoqué de réaction de cette autorité. Enfin, alors qu'il est 
clair que les requérants ont été régulièrement contrôlés au cours de leur 
séjour en zone de transit, il apparaît que les personnes qui ont effectué ces 
contrôles ne se sont jamais inquiétées de leur situation. 

345.  La Cour ne saurait souscrire à l'argument du Gouvernement selon 
lequel les requérants avaient la possibilité de se faire héberger sur base 
volontaire au centre « INADS ». Il y a, d'une part, le fait que cette 
possibilité n'a jamais été évoquée dans la cadre des débats devant le 
président du tribunal de première instance qui examina la situation des 
requérants au regard de l'article 3. Elle n'est pas non plus évoquée dans 
l'arrêt du 29 septembre 2005 et dans les rapports et observations évoqués au 
paragraphe précédent, bien que ces documents ne sont rédigés qu'à l'issue de 
procédures ayant un caractère contradictoire. La Cour ne peut, d'autre part, 
que s'étonner de l'attitude de l'Office des étrangers lors du transfert en zone 
de transit. Alors que ce dernier est pourtant à l'origine du transfert et que le 
centre « INADS » est selon le rapport du CPT de 1997 géré par cet Office, il 
n'a pas placé – ou fait placer – les requérants dans ce centre, mais dans une 
autre partie de cette zone. Or, il ressort des explications données par les 
parties que si ce centre se trouve dans l'enceinte de la zone de transit de 
l'aéroport de Bruxelles-National, il est plus précisément situé à un étage 
inférieur, au bout de la « jetée B » du nouveau terminal. Il n'apparaît donc 
pas qu'il soit d'un accès aisé, surtout pour une personne étrangère 
récemment arrivée dans le pays et peu préparée à s'orienter dans un aéroport 
international. Les rapports et observations évoqués ci-avant montrent qu'il 
ne s'agit pas d'actes isolés de cette administration et apportent du crédit à 
l'assertion des requérants selon laquelle le but de l'Office des étrangers était, 
en les abandonnant en zone de transit, de les contraindre à un départ 
volontaire du pays. 

346.  Il est vrai que le premier requérant a séjourné au centre « INADS » 
peu après son arrivée en zone de transit, un séjour qui a duré quelques 
heures ou quelques jours selon les versions. Il lui était donc, selon le 
Gouvernement, loisible d'y retourner en y amenant le second requérant. La 
Cour ne saurait accepter cet argument. Ayant pris la responsabilité de priver 
les requérants de liberté, l'Etat se devait de s'assurer que toute cette 
détention se fasse dans des conditions compatibles avec le respect de la 
dignité humaine. Il ne pouvait se contenter d'attendre que les requérants 
prennent eux-mêmes l'initiative de s'adresser au centre, pour subvenir à 
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leurs besoins essentiels. Or, la Cour constate que ceci n'a nullement été la 
préoccupation des autorités en l'espèce (paragraphe 101 ci-dessus). 
L'ordonnance du 30 novembre 2002, l'arrêt du 29 septembre 2005, les 
observations du Comité des droits de l'homme des Nations-Unies, le rapport 
annuel 2004 des médiateurs fédéraux et le rapport du CPT de 2005 
démontrent que, loin de se limiter à la présente affaire, cette façon d'agir 
s'est reproduite à suffisamment d'occasions pour qu'elle se voie qualifier de 
« pratique » dans les trois derniers documents. 

347.  La zone de transit n'était pas un lieu approprié pour la détention que 
les requérants ont dû y subir. De par sa nature même, il s'agit d'un lieu 
destiné à accueillir des personnes pour de très courtes durées. Présentant des 
caractéristiques pouvant faire naître chez le détenu un sentiment de solitude, 
sans accès à l'extérieur pour se promener ou faire de l'exercice physique, ni 
structure interne de restauration, ni contact avec le monde extérieur, la zone 
de transit n'est en rien adaptée aux besoins d'un séjour de plus de dix jours. 
Le Gouvernement admet d'ailleurs que les recommandations faites à ce 
propos par le CPT ont entraîné la création du centre « INADS » pour pallier 
ces insuffisances. Une ordonnance de référé du président du tribunal de 
première instance de Bruxelles du 25 juin 1993, avait déjà constaté qu'un 
placement sans accompagnement aucun en zone de transit, « pris en son 
ensemble, présente les caractéristiques d'un traitement dégradant et 
inhumain ». Elle avait enjoint à l'Etat de mettre les personnes qui y avaient 
été placées « à l'abri des vues du public » et de mettre à leur disposition, un 
couchage, des repas, des installations sanitaires et de leur faire assurer les 
soins médicaux indispensables. Le constat du caractère inhumain et 
dégradant de cette situation est partagé par l'ordonnance du président du 
tribunal de première instance de Nivelles du 30 novembre 2002, les 
ordonnances rendues dans la présente affaire et l'arrêt du 29 septembre 
2005. 

348.  La Cour tient aussi à noter, de manière subsidiaire, que même en 
cas de possibilité d'une prise en charge au centre « INADS », les 
conclusions du rapport du CPT de 1997, confirmées dans le rapport de 
2005, indiquent que ce centre n'est pas adapté pour des séjours se 
prolongeant au-delà de quelques jours, alors que les requérants ont été 
maintenus plus de dix jours dans la zone de transit qu'ils n'ont pu quitter 
qu'à la suite des ordonnances du 14 février 2003. Pour parvenir à ces 
conclusions, le CPT a notamment relevé le caractère limité des possibilités 
de visite et l'absence d'aménagements permettant aux personnes maintenues 
au centre de se rendre à l'air frais (voir, mutatis mutandis, Poltoratski 
c. Ukraine, no 38812/97, § 146, CEDH 2003-V). 

349.  La Cour juge inacceptable que quiconque puisse être détenu dans 
des conditions impliquant une absence totale de prise en charge de ses 
besoins essentiels. Le fait que des personnes travaillant en zone de transit 
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ont subvenu à certains des besoins des requérants n'enlève rien à la situation 
totalement inacceptable que les intéressés ont manifestement dû endurer. 

350.  Il n'est pas établi qu'il y ait eu véritablement intention d'humilier ou 
de rabaisser les requérants. Toutefois, l'absence d'un tel but ne saurait 
exclure un constat de violation de l'article 3 (Peers, précité). La Cour estime 
que les conditions de détention que les requérants ont dû supporter pendant 
plus de dix jours n'ont pas manqué de leur causer de grandes souffrances 
mentales, de porter atteinte à leur dignité et de leur inspirer des sentiments 
d'humiliation et d'avilissement. A la supposer avérée et dans la mesure où 
les requérants en avaient été informés, la simple possibilité de se faire 
distribuer trois repas par jour ne saurait modifier cette conclusion. 

351.  De surcroît, l'humiliation ressentie par les requérants a été 
accentuée par le fait que, ayant obtenu une décision de remise en liberté, les 
requérants se sont retrouvés privés de liberté dans un autre lieu. Selon la 
Cour, les sentiments d'arbitraire, d'infériorité et d'angoisse qui ont dû être 
associés à cette circonstance s'ajoutent au degré d'humiliation que 
comportait l'obligation de vivre dans un lieu public, sans accompagnement. 

352.  Au vu de ce constat, la Cour n'estime pas nécessaire d'examiner les 
brutalités et insultes qu'ils auraient subies de la part des policiers lors du 
séjour en zone de transit. Elle relève d'ailleurs qu'au cours de l'audience 
tenue le 30 novembre 2006, les requérants ont mis en cause le surcroît 
d'humiliation que leur causait l'attitude des policiers au cours des trop 
nombreux contrôles et lors des tentatives d'éloignement dont ils ont fait 
l'objet. Ils n'ont pas mentionné des faits d'insultes ou de violence physique, 
sauf dans le cadre d'un épisode particulier à propos duquel ils sont restés 
très imprécis. Les requérants avaient aussi dans leur requête à la Cour 
formulé des allégations visant l'attitude des forces de police lors du transfert 
à Merksplas et de leur éloignement des 5 et 8 mars 2003. La Cour constate 
cependant qu'ils n'ont repris ces griefs ni dans leurs observations écrites ni 
lors de l'audience et n'aperçoit dès lors aucune raison d'examiner ceux-ci 
d'office. 

353.  Au vu de ce qui précède, la Cour estime que le fait de maintenir les 
requérants en détention pendant plus de dix jours dans le lieu incriminé 
s'analyse en un traitement inhumain et dégradant, au sens de l'article 3 de la 
Convention (voir, mutatis mutandis, Kaja c. Grèce, no 32927/03, 27 juillet 
2006, et Dougoz c. Grèce, no 40907/98, § 48, CEDH 2001-II). 

354.  Dès lors, il y a eu violation de l'article 3 de la Convention. 

III.  SUR LA VIOLATION ALLÉGUÉE DE L'ARTICLE 8 DE LA 
CONVENTION 

355.  Les requérants soutiennent enfin que leurs séjours de plus de dix 
jours en zone de transit sans aucun moyen de subsistance, hébergement ou 
commodités a également violé l'article 8 de la Convention. 
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356.  La Cour observe que le grief repose sur les mêmes faits déjà 
examinés dans le cadre de l'article 3. Partant, eu égard à sa conclusion 
précédente (paragraphe 111 ci-dessus), elle n'estime pas nécessaire 
d'examiner séparément le grief sous l'angle de l'article 8 de la Convention. 

IV.  SUR L'APPLICATION DE L'ARTICLE 41 DE LA CONVENTION 

357.  Aux termes de l'article 41 de la Convention, 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et 
si le droit interne de la Haute Partie contractante ne permet d'effacer 
qu'imparfaitement les conséquences de cette violation, la Cour accorde à la partie 
lésée, s'il y a lieu, une satisfaction équitable. » 

A.  Dommage 

358.  Les requérants allèguent avoir subi un préjudice moral qu'ils 
évaluent à 15 000 EUR chacun. 

359.  Le Gouvernement fait valoir que les requérants, en refusant 
d'obtempérer aux décisions exécutoires d'éloignement prises à leur encontre, 
sont à la base de la durée de la situation qu'ils dénoncent au titre des articles 
3 et 8 de la Convention. Subsidiairement, il est d'avis que l'évaluation du 
préjudice moral devrait se fonder sur celle faite dans des affaires portant sur 
des faits similaire dont les affaires Amuur précitée, où le constat de violation 
a été considéré comme une réparation suffisante du dommage moral, et 
Shamsa précitée, où seule une somme de 4 000 EUR a été octroyée au titre 
de ce dommage pour des faits d'une durée plus étendue. 

360.  La Cour estime que les deux requérants ont dû éprouver une 
détresse certaine qui ne saurait être réparée par le seul constat de violation 
établi par elle. Eu égard à la nature des violations constatées en l'espèce et 
statuant en équité, la Cour alloue 15 000 EUR à chacun des requérants à 
titre de réparation du dommage moral. 

B.  Frais et dépens 

361.  Les requérants demandent le remboursement des frais et dépens 
encourus lors de la procédure devant la Cour. Ils ont déposé à cet égard un 
« Etat de frais et d'honoraires », dans lequel les frais et dépens calculés au 
29 octobre 2006 atteignent 18 064 EUR et les frais et honoraires ultérieurs 
sont évalués à 4 700 EUR. 

362.  Le Gouvernement, qui relève que les requérants ne fournissent 
aucune pièce justificative à l'appui de leurs prétentions, soutient que ne 
sauraient être prises en compte les sommes relatives aux frais et honoraires 
exposés par ou pour le compte des diverses associations. Si celles-ci 
figuraient à l'origine parmi les parties requérantes, une décision 
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d'irrecevabilité, fondée sur l'incompatibilité ratione personae avec les 
dispositions de la Convention, à été rendue à leur égard par la Cour le 
21 septembre 2006. Il estime aussi manifestement excessif le montant des 
autres frais et honoraires réclamés. 

363.  Selon la jurisprudence constante de la Cour, l'allocation de frais et 
dépens au titre de l'article 41 présuppose que se trouvent établis leur réalité, 
leur nécessité et, de plus, le caractère raisonnable de leur taux. En outre, les 
frais de justice ne sont recouvrables que dans la mesure où ils se rapportent 
à la violation constatée (Beyeler c. Italie (satisfaction équitable) [GC], 
no 33202/96, § 27, 28 mai 2002). La Cour est d'avis que les demandes 
formulées apparaissent sous certains aspects, non établies ou excessives. 
Statuant en équité, la Cour alloue 15 000 EUR au titre des frais et dépens 
Cette somme est à diminuer du montant accordé par la Cour au titre de 
l'assistance judiciaire (soit 1 625,40 EUR). 

C.  Intérêts moratoires 

364.  La Cour juge approprié de baser le taux des intérêts moratoires sur 
le taux d'intérêt de la facilité de prêt marginal de la Banque centrale 
européenne majoré de trois points de pourcentage. 

PAR CES MOTIFS, LA COUR, À l'UNANIMITÉ, 

1.  Rejette les exceptions préliminaires du Gouvernement ; 
 
2.  Dit qu'il y a eu violation de l'article 5 de la Convention ; 
 
3.  Dit qu'il y a eu violation de l'article 3 de la Convention en raison des 

conditions de séjour des requérants en zone de transit ; 
 
4.  Dit qu'il n'y a pas lieu d'examiner séparément le grief tiré de l'article 8 de 

la Convention ; 
 
5.  Dit 

a)  que l'Etat défendeur doit verser, dans les trois mois à compter du jour 
où l'arrêt sera devenu définitif conformément à l'article 44 § 2 de la 
Convention, 15 000 EUR (quinze mille euros) à chacun des requérants 
pour dommage moral et une somme globale de 13 374,60 EUR (treize 
mille trois cent soixante-quatorze euros et soixante centimes) pour frais 
et dépens, plus tout montant pouvant être dû à titre d'impôt ; 
b)  qu'à compter de l'expiration dudit délai et jusqu'au versement, ces 
montants seront à majorer d'un intérêt simple à un taux égal à celui de la 
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facilité de prêt marginal de la Banque centrale européenne applicable 
pendant cette période, augmenté de trois points de pourcentage ; 
 

6.  Rejette la demande de satisfaction équitable pour le surplus. 

Fait en français, puis communiqué par écrit le 24 janvier 2008 en 
application de l'article 77 §§ 2 et 3 du règlement. 

 Søren Nielsen Loukis Loucaides 
 Greffier Président 
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In the case of Saadi v. the United Kingdom, 
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PROCEDURE 

365.  The case originated in an application (no. 13229/03) against the 
United Kingdom of Great Britain and Northern Ireland lodged with the 
Court under Article 34 of the Convention for the Protection of Human 
Rights and Fundamental Freedoms (“the Convention”) by an Iraqi national, 
Mr Shayan Baram Saadi (“the applicant”), on 18 April 2003. 

366.  The applicant was represented by Messrs Wilson & Co., solicitors 
practising in London. The United Kingdom Government (“the 
Government”) were represented by their Agent, Mr J. Grainger, Foreign and 
Commonwealth Office. 

367.  The applicant alleged that he had been detained in breach of 
Articles 5 § 1 and 14 of the Convention, and that he had not been given 
adequate reasons for the detention, contrary to Article 5 § 2. 

368.  The application was allocated to the Fourth Section of the Court 
(Rule 52 § 1 of the Rules of Court). On 27 September 2005 it was declared 
admissible by a Chamber of that Section composed of the following judges: 
Mr J. Casadevall, Sir Nicolas Bratza, Mr M. Pellonpää, Mr R. Maruste, 
Mr K. Traja, Ms L. Mijović, Mr J. Šikuta and also of Ms F. Elens-Passos, 
Deputy Section Registrar. On 11 July 2006 a Chamber composed of the 
same judges, together with Mr T.L. Early, Section Registrar, delivered a 
judgment in which it held, by four votes to three, that there had been no 
violation of Article 5 § 1 and, unanimously, that there had been a violation 
of Article 5 § 2. The Chamber further held, unanimously, that it was not 
necessary to consider Article 14 separately, that the finding of a violation of 
Article 5 § 2 was sufficient just satisfaction for non-pecuniary damage, and 
that the respondent State should pay the applicant EUR 1,500, plus any tax 
that might be chargeable, for costs and expenses. 

369.  On 11 December 2006, pursuant to a request by the applicant, the 
Panel of the Grand Chamber decided to refer the case to the Grand Chamber 
in accordance with Article 43 of the Convention. 

370.  The composition of the Grand Chamber was determined according 
to the provisions of Article 27 §§ 2 and 3 of the Convention and Rule 24 of 
the Rules of Court. 

371.  The applicant and the Government each filed written observations 
on the merits. In addition, third-party comments were received jointly from 
the Centre for Advice on Individual Rights in Europe (“AIRE Centre”), the 
European Council on Refugees and Exiles (“ECRE”) and Liberty and from 
the United Nations High Commissioner for Refugees (“UNHCR”), which 
had been given leave by the President to intervene in the written procedure 
(Article 36 § 2 of the Convention and Rule 44 § 2). 

372.  A hearing took place in public in the Human Rights Building, 
Strasbourg, on 16 May 2007 (Rule 59 § 3). 
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There appeared before the Court: 
 

(a)  for the Government 
Mr J. GRAINGER,  Agent, 
Mr D. PANNICK QC, Counsel, 
Mr M. FORDHAM QC,  Counsel, 
Ms N. SAMUEL, 
Mr S. BARRETT,  Advisers. 

 
(b)  for the applicant 

Mr R. SCANNELL, 
Mr D. SEDDON,  Counsel, 
Mr M. HANLEY, 
Ms S. GHELANI,  Advisers. 

 
The Court heard addresses by Mr Scannell and Mr Pannick, as well as 

their answers to questions put by Judges Costa and Spielmann. 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

373.  The applicant, an Iraqi Kurd, was born in 1976 and now lives and 
works as a doctor in London. 

A. The applicant's temporary admission to the United Kingdom 

374.  In December 2000 the applicant fled the Kurdish Autonomous 
Region of Iraq when, in the course of his duties as a hospital doctor, he 
treated and facilitated the escape of three fellow members of the Iraqi 
Workers' Communist Party who had been injured in an attack. He arrived at 
Heathrow airport on 30 December 2000 and immediately claimed asylum. 

375.  The immigration officer contacted the Oakington Reception Centre 
(“Oakington”: see paragraphs 23-25 below), but there was no immediate 
room there, so the applicant was granted “temporary admission” (see 
paragraphs 20-21 below) to stay at the hotel of his choice and return to the 
airport the following morning. On 31 December 2000 he reported as 
required and was again granted temporary admission until the following 
day. When the applicant again reported as required he was, for the third 
time, granted temporary admission, until the following day, 2 January 2001 
at 10.00 a.m. 
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B. Detention at Oakington and the asylum proceedings 

376.  On this last occasion, when the applicant reported as required, he 
was detained and transferred to Oakington. 

377.  When being taken into detention, the applicant was handed a 
standard form, “Reasons for Detention and Bail Rights”, indicating that 
detention was used only where there was no reasonable alternative, and 
setting out a list of reasons such as risk of absconding, with boxes to be 
ticked by the immigration officer where appropriate. The form did not 
include an option indicating the possibility of detention for fast-track 
processing at Oakington. 

378.  On 4 January 2001 the applicant met at Oakington with a lawyer 
from the Refugee Legal Centre, who contacted the Home Office to enquire 
why the applicant was being detained and to request his release. On 
5 January 2001, when the applicant had been detained for 76 hours, the 
lawyer was informed over the telephone by an immigration officer that the 
applicant was being detained because he was an Iraqi who fulfilled the 
Oakington criteria. The lawyer then wrote to the Home Office requesting 
the applicant's release on the ground that it was unlawful. When refused, the 
applicant applied for judicial review of the decision to detain him, claiming 
it was contrary to domestic law and Article 5 §§ 1 and 2 of the Convention. 

379.  The applicant's asylum claim was initially refused on 8 January. 
The following day he was released from Oakington and again granted 
temporary admission pending the determination of his appeal. On 14 
January 2003 his appeal was allowed and he was granted asylum. 

C. The judicial review proceedings 

380.  In the proceedings for judicial review of the decision to detain the 
applicant, Collins J on 7 September 2001 (R. (on the application of Saadi 
and others) v. Secretary of State for the Home Department [2001] EWHC 
Admin 670) found that the Secretary of State had such a power to detain 
under the Immigration Act 1971 (see paragraph 19 below). However, 
relying on the Court's judgment in Amuur v. France, (judgment of 25 June 
1996, Reports of Judgments and Decisions 1996-III, § 43), and what he 
considered to be a “sensible reading” of Article 5 § 1(f), he found that it was 
not permissible under the Convention to detain, solely for purposes of 
administrative efficiency, an asylum seeker who had followed the proper 
procedures and presented no risk of absconding. Even if the detention did 
fall within Article 5 § 1(f), it was disproportionate to detain asylum seekers 
for the purpose of quickly processing their claims, since it had not been 
demonstrated that stringent conditions of residence, falling short of 24-hour 
detention, might not suffice. He also found (as did the Court of Appeal and 



SAADI v. THE UNITED KINGDOM JUDGMENT - JOINT PARTLY DISSENTING OPINION 92 
OF JUDGES ROZAKIS, TULKENS, KOVLER, HAJIYEV, SPIELMANN AND HIRVELÄ  

 92 

House of Lords) that the applicant had not been given adequate reasons for 
his detention. 

381.  On 19 October 2001 the Court of Appeal unanimously overturned 
this judgment ([2001] EWCA Civ 1512). Lord Phillips of Worth Matravers 
MR, who gave the lead judgment, first considered whether the policy of 
detaining asylum seekers for fast-track processing at Oakington was 
irrational, such as to render it unlawful under domestic law. He observed 
that over recent years applications for asylum to the United Kingdom and 
other countries had been escalating. In the United Kingdom the average 
monthly number of applications from July to September 1999 was nearly 
7,000; 60% higher than the previous year. Coping with huge numbers of 
asylum seekers posed heavy administrative problems, and it was in the 
interests of all asylum seekers to have their status determined as quickly as 
possible. He continued: 

“We share the doubts expressed by Collins J as to whether detention is really 
necessary to ensure effective and speedy processing of asylum applications. But in 
expressing these doubts we ... are indulging in assumption and speculation. It is not in 
doubt that, if asylum applications are to be processed within the space of seven days, 
the applicants are necessarily going to have to be subjected to severe restraints on their 
liberty. In one way or another they will be required to be present in a centre at all 
times when they may be needed for interviews, which it is impossible to schedule to a 
pre-determined timetable. Would applicants voluntarily submit to such a regime, if not 
detained? Many no doubt would, but it is impossible to condemn as irrational the 
policy of subjecting those asylum seekers whose applications appear susceptible to 
rapid resolution to a short period of detention designed to ensure that the regime 
operates without dislocation. 

This is not a conclusion that we have reached easily. Asylum seekers are detained at 
Oakington only if it seems likely that their applications can be resolved within a week. 
But they must also be persons who are not expected to attempt to abscond or 
otherwise misbehave. At first blush it seems extreme to detain those who are unlikely 
to run away simply to make it easier to process their claims. But the statistics that we 
have set out at the start of our judgment cannot be ignored. As [the Home Office 
minister] observed in debate in the House of Lords on 2 November 1999, faced with 
applications for asylum at the rate of nearly 7,000 per month, 'no responsible 
government can simply shrug their shoulders and do nothing' ... . A short period of 
detention is not an unreasonable price to pay in order to ensure the speedy resolution 
of the claims of a substantial proportion of this influx. In the circumstances such 
detention can properly be described as a measure of last resort. ...” 

The Court of Appeal next considered whether the detention fell within 
the first limb of Article 5 § 1(f), and held that the right to liberty in Article 5 
§ 1(f) was intended to preserve the sovereign power of Member States to 
decide whether to allow aliens to enter their territories on any terms 
whatsoever and that detention of an alien would be covered by the sub-
paragraph unless and until entry was authorised, subject to the proviso, 
derived from Chahal v. the United Kingdom (judgment of 15 November 
1996, Reports 1996-V) that the asylum or deportation procedure should not 
be prolonged unreasonably. 
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382.  On 31 October 2002 the House of Lords unanimously dismissed the 
applicant's appeal ([2002] UKHL 41). Having taken note of evidence that 
the applications of approximately 13,000 asylum seekers a year were 
processed at Oakington, which entailed scheduling up to 150 interviews a 
day, Lord Slynn of Hadley, with whom the other Law Lords agreed, held as 
follows: 

“In international law the principle has long been established that sovereign states 
can regulate the entry of aliens into their territory. ... 

This principle still applies subject to any treaty obligation of a state or rule of the 
state's domestic law which may apply to the exercise of that control. The starting point 
is thus in my view that the United Kingdom has the right to control the entry and 
continued presence of aliens in its territory. Article 5 § 1(f) seems to be based on that 
assumption. The question is therefore whether the provisions of para. 1(f) so control 
the exercise of that right that detention for the reasons and in the manner provided for 
in relation to Oakington is in contravention of the Article so as to make the detention 
unlawful. 

In my view it is clear that detention to achieve a quick process of decision-making 
for asylum seekers is not of itself necessarily and in all cases unlawful. What is said 
however is that detention to achieve speedy process 'for administrative convenience' is 
not within para. 1(f). There must be some other factor which justifies the exercise of 
the power to detain such as the likelihood of the applicant absconding, committing a 
crime or acting in ways not conducive to the public good. ... 

It is ... to be remembered that the power to detain is to 'prevent' unauthorised entry. 
In my opinion until the State has 'authorised' entry the entry is unauthorised. The State 
has power to detain without violating Article 5 until the application has been 
considered and the entry 'authorised'. ... 

There remains the issue whether, even if detention to achieve speedy asylum 
decision-making does fall within Article 5 § 1(f), 'detention was unlawful on grounds 
of being a disproportionate response to the reasonable requirements of immigration 
control'. ... 

The need for highly structured and tightly managed arrangements, which would be 
disrupted by late[ness] or non-attendance of the applicant for interview is apparent. On 
the other side applicants not living at Oakington, but living where they chose, would 
inevitably suffer considerable inconvenience if they had to be available at short notice 
and continuously in order to answer questions. 

It is regrettable that anyone should be deprived of his liberty other than pursuant to 
the order of a court but there are situations where such a course is justified. In a 
situation like the present with huge numbers and difficult decisions involved, with the 
risk of long delays to applicants seeking to come, a balancing exercise has to be 
performed. Getting a speedy decision is in the interests not only of the applicants but 
of those increasingly in the queue. Accepting as I do that the arrangements made at 
Oakington provide reasonable conditions, both for individuals and families and that 
the period taken is not in any sense excessive, I consider that the balance is in favour 
of recognising that detention under the Oakington procedure is proportionate and 
reasonable. Far from being arbitrary, it seems to me that the Secretary of State has 
done all that he could be expected to do to palliate the deprivation of liberty of the 
many applicants for asylum here.” 
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II.  RELEVANT DOMESTIC LAW AND PRACTICE 

Omissis 

III.  RELEVANT INTERNATIONAL LAW DOCUMENTS 

Omissis 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE CONVENTION 

383.  The applicant alleged that he had been detained at Oakington in 
breach of Article 5 § 1 of the Convention, which provides: 

“1. Everyone has the right to liberty and security of person. No one shall be 
deprived of his liberty save in the following cases and in accordance with a procedure 
prescribed by law: 

(a) the lawful detention of a person after conviction by a competent court; 

(b) the lawful arrest or detention of a person for non-compliance with the lawful 
order of a court or in order to secure the fulfilment of any obligation prescribed by 
law; 

(c) the lawful arrest or detention of a person effected for the purpose of bringing 
him before the competent legal authority on reasonable suspicion of having committed 
an offence or when it is reasonably considered necessary to prevent his committing an 
offence or fleeing after having done so; 

(d) the detention of a minor by lawful order for the purpose of educational 
supervision or his lawful detention for the purpose of bringing him before the 
competent legal authority; 

(e) the lawful detention of persons for the prevention of the spreading of infectious 
diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants; 

(f) the lawful arrest or detention of a person to prevent his effecting an unauthorised 
entry into the country or of a person against whom action is being taken with a view to 
deportation or extradition.” 

A.  Whether the applicant was deprived of his liberty 

384.  It is not disputed by the Government that the applicant's detention 
at Oakington amounted to a deprivation of liberty within the meaning of 
Article 5 § 1. The Grand Chamber considers it clear that, given the degree 
of confinement at Oakington, Mr Saadi was deprived of his liberty within 
the meaning of Article 5 § 1 during the seven days he was held there (see, 
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for example, Engel and Others v. the Netherlands, judgment of 8 June 1976, 
Series A no. 22, §§ 60-66). 

385.  Article 5 § 1 sub-paragraphs (a) to (f) contain an exhaustive list of 
permissible grounds of deprivation of liberty, and no deprivation of liberty 
will be lawful unless it falls within one of those grounds (see, inter alia, 
Witold Litwa v. Poland, no. 26629/95, § 49, ECHR 2000-III). In the present 
case the Government's principal contention is that the detention was 
justified under the first limb of Article 5 § 1(f); although they argue in the 
alternative that it might also have been justified under the second limb of 
that sub-paragraph. The Court must accordingly first ascertain whether the 
applicant was lawfully detained “to prevent his effecting an unauthorised 
entry into the country”. 

B.  Whether the deprivation of liberty was permissible under sub-

paragraph (f) of Article 5 § 1 

1.  The Chamber judgment 

386.  In its judgment of 11 July 2006 the Chamber held, by four votes to 
three, that the detention fell within the first limb of Article 5 § 1(f). The 
Chamber observed that it was a normal part of States' “undeniable right to 
control aliens' entry into and residence in their country” that States were 
permitted to detain would-be immigrants who had applied for permission to 
enter, whether by way of asylum or not. Until a potential immigrant had 
been granted leave to remain in the country, he had not effected a lawful 
entry, and detention could reasonably be considered to be aimed at 
preventing unlawful entry. 

387.  The Chamber continued that detention of a person was a major 
interference with personal liberty, and must always be subject to close 
scrutiny. Where individuals were lawfully at large in a country, the 
authorities might detain only if a “reasonable balance” was struck between 
the requirements of society and the individual's freedom. The position 
regarding potential immigrants, whether they were applying for asylum or 
not, was different to the extent that, until their application for immigration 
clearance and/or asylum had been dealt with, they were not “authorised” to 
be on the territory. Subject, as always, to the rule against arbitrariness, the 
Chamber accepted that the State had a broader discretion to decide whether 
to detain potential immigrants than was the case for other interferences with 
the right to liberty. Accordingly, there was no requirement in Article 5 § 1 
(f) that the detention of a person to prevent his effecting an unauthorised 
entry into the country be reasonably considered necessary, for example to 
prevent his committing an offence or fleeing. All that was required was that 
the detention should be a genuine part of the process to determine whether 
the individual should be granted immigration clearance and/or asylum, and 
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that it should not otherwise be arbitrary, for example on account of its 
length. 

388.  It was plain that in the present case the applicant's detention at 
Oakington was a bona fide application of the policy on “fast-track” 
immigration decisions. As to the question of arbitrariness, the Chamber 
noted that the applicant was released once his asylum claim had been 
refused, leave to enter the United Kingdom had been refused, and he had 
submitted a notice of appeal. The detention lasted a total of seven days, 
which the Court found not to be excessive in the circumstances. It therefore 
found no violation of Article 5 § 1. 

2.  The parties' submissions 

a)  The Government 

389.-50. Omissis 

b)  The applicant 

390.-53. Omissis 
 

3.  The third parties' submissions 

53.-60. Omissis 

4.  The Court's assessment 

a)  The meaning of the phrase “... to prevent his effecting an unauthorised 

entry into the country” 

391.  In the present case the Court is called upon for the first time to 
interpret the meaning of the words in the first limb of Article 5 § 1(f), “... 
lawful ... detention of a person to prevent his effecting an unauthorised entry 
into the country ...” (in French: “la détention [régulière] d'une personne 
pour l'empêcher de pénétrer irrégulièrement dans le territoire”). In 
ascertaining the Convention meaning of this phrase, it will, as always, be 
guided by Articles 31 to 33 of the Vienna Convention on the Law of 
Treaties (paragraphs 26-28 above, and see, for example, Golder v. the 
United Kingdom, judgment of 21 February 1975, Series A no. 18, § 29; 
Johnston and Others v. Ireland, judgment of 18 December 1986, Series A 
no. 112, § 51 et seq.; Lithgow and Others v. the United Kingdom, judgment 
of 8 July 1986, Series A no. 102, §§ 114 and 17; Witold Litwa v. Poland, 
cited above, §§ 57-59). 

392.  Under the Vienna Convention on the Law of Treaties, the Court is 
required to ascertain the ordinary meaning to be given to the words in their 
context and in the light of the object and purpose of the provision from 
which they are drawn (see the Golder judgment, § 29; the Johnston 
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judgment, § 51; and Article 31 § 1 of the Vienna Convention). The Court 
must have regard to the fact that the context of the provision is a treaty for 
the effective protection of individual human rights and that the Convention 
must be read as a whole, and interpreted in such a way as to promote 
internal consistency and harmony between its various provisions (Stec and 
Others v. the United Kingdom (dec.) [GC], nos. 65731/01 and 65900/01, § 
48, ECHR 2005-X). The Court must also take into account any relevant 
rules and principles of international law applicable in relations between the 
Contracting Parties (see Al-Adsani v. the United Kingdom, cited above, 
§ 55; Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v. Ireland 
[GC], no. 45036/98, § 150, ECHR 2005-III; and Article 31 § 3(c) of the 
Vienna Convention). Recourse may also be had to supplementary means of 
interpretation, including the preparatory works to the Convention, either to 
confirm a meaning determined in accordance with the above steps, or to 
establish the meaning where it would otherwise be ambiguous, obscure or 
manifestly absurd or unreasonable (Article 32 of the Vienna Convention). 

393.  When considering the object and purpose of the provision within its 
context, and the international law background, the Court has regard to the 
importance of Article 5 in the Convention system: it enshrines a 
fundamental human right, namely the protection of the individual against 
arbitrary interferences by the State with his right to liberty (see, inter alia, 
Winterwerp v. the Netherlands, judgment of 24 October 1979, Series A no. 
33, § 37 and Brogan and Others v. the United Kingdom, judgment of 
29 November 1988, Series A no. 145-B, § 58). 

394.  Whilst the general rule set out in Article 5 § 1 is that everyone has 
the right to liberty, Article 5 § 1(f) provides an exception to that general 
rule, permitting States to control the liberty of aliens in an immigration 
context. As the Court has remarked before, subject to their obligations under 
the Convention, States enjoy an “undeniable sovereign right to control 
aliens' entry into and residence in their territory” (see the Amuur judgment 
cited above, § 41; the Chahal judgment cited above, § 73; Abdulaziz, 
Cabales and Balkandali v. the United Kingdom, judgment of 28 May 1985, 
Series A no. 94, §§ 67-68). It is a necessary adjunct to this right that States 
are permitted to detain would-be immigrants who have applied for 
permission to enter, whether by way of asylum or not. It is evident from the 
tenor of the judgment in Amuur that the detention of potential immigrants, 
including asylum seekers, is capable of being compatible with Article 5 
§ 1(f). 

395.  On this point, the Grand Chamber agrees with the Court of Appeal, 
the House of Lords and the Chamber, that until a State has “authorised” 
entry to the country, any entry is “unauthorised” and the detention of a 
person who wishes to effect entry and who needs but does not yet have 
authorisation to do so, can be, without any distortion of language, to 
“prevent his effecting an unauthorised entry”. It does not accept that, as 
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soon as an asylum seeker has surrendered himself to the immigration 
authorities, he is seeking to effect an “authorised” entry, with the result that 
detention cannot be justified under the first limb of Article 5 § 1 (f). To 
interpret the first limb of Article 5 § 1(f) as permitting detention only of a 
person who is shown to be trying to evade entry restrictions would be to 
place too narrow a construction on the terms of the provision and on the 
power of the State to exercise its undeniable right of control referred to 
above. Such an interpretation would, moreover, be inconsistent with 
Conclusion No. 44 of the Executive Committee of the United Nations High 
Commissioner for Refugees' Programme, the UNHCR's Guidelines and the 
Committee of Ministers' Recommendation (see paragraphs 34-35 and 37 
above), all of which envisage the detention of asylum seekers in certain 
circumstances, for example while identity checks are taking place or when 
elements on which the asylum claim is based have to be determined. 

396.  While holding, however, that the first limb of Article 5 § 1(f) 
permits the detention of an asylum seeker or other immigrant prior to the 
State's grant of authorisation to enter, the Court emphasises that such 
detention must be compatible with the overall purpose of Article 5, which is 
to safeguard the right to liberty and ensure that no-one should be 
dispossessed of his or her liberty in an arbitrary fashion. 

The Court must now consider what is meant by “freedom from 
arbitrariness” in the context of the first limb of Article 5 § 1(f) and whether, 
in all the circumstances, the applicant's detention was compatible with that 
provision. 

b)  The notion of arbitrary detention in the context of Article 5 

397.  It is well established in the Court's case-law under the sub-
paragraphs of Article 5 § 1 that any deprivation of liberty must, in addition 
to falling within one of the exceptions set out in sub-paragraphs (a)-(f), be 
“lawful”. Where the “lawfulness” of detention is in issue, including the 
question whether “a procedure prescribed by law” has been followed, the 
Convention refers essentially to national law and lays down the obligation 
to conform to the substantive and procedural rules of national law. 
Compliance with national law is not, however, sufficient: Article 5 § 1 
requires in addition that any deprivation of liberty should be in keeping with 
the purpose of protecting the individual from arbitrariness (see, among 
many other authorities, Winterwerp, cited above § 37; Amuur, cited above, 
§ 50; Chahal, cited above, § 118, and Witold Litwa, cited above, § 78). It is 
a fundamental principle that no detention which is arbitrary can be 
compatible with Article 5 § 1 and the notion of “arbitrariness” in Article 5 
§ 1 extends beyond lack of conformity with national law, so that a 
deprivation of liberty may be lawful in terms of domestic law but still 
arbitrary and thus contrary to the Convention. 
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398.  While the Court has not previously formulated a global definition 
as to what types of conduct on the part of the authorities might constitute 
“arbitrariness” for the purposes of Article 5 § 1, key principles have been 
developed on a case-by-case basis. It is moreover clear from the case-law 
that the notion of arbitrariness in the context of Article 5 varies to a certain 
extent depending on the type of detention involved (see further below). 

399.  One general principle established in the case-law is that detention 
will be “arbitrary” where, despite complying with the letter of national law, 
there has been an element of bad faith or deception on the part of the 
authorities (see, for example, Bozano v. France, judgment of 18 December 
1986, Series A no. 111; Čonka v. Belgium, no. 51564/99, ECHR 2002-
I). The condition that there be no arbitrariness further demands that both the 
order to detain and the execution of the detention must genuinely conform 
with the purpose of the restrictions permitted by the relevant sub-paragraph 
of Article 5 § 1 (Winterwerp, cited above, § 39; Bouamar v. Belgium, 
judgment of 29 February 1988, Series A no. 129, § 50; O'Hara v. the United 
Kingdom, no. 37555/97, § 34, ECHR 2001-X). There must in addition be 
some relationship between the ground of permitted deprivation of liberty 
relied on and the place and conditions of detention (see the above-
mentioned Bouamar judgment, § 50; Aerts v. Belgium, judgment of 30 July 
1998, Reports 1998-V, § 46; Enhorn v. Sweden, no. 56529/00, § 42, ECHR 
2005-I). 

400.  The notion of arbitrariness in the contexts of sub-paragraphs (b), 
(d) and (e) also includes an assessment whether detention was necessary to 
achieve the stated aim. The detention of an individual is such a serious 
measure that it is justified only as a last resort where other, less severe 
measures have been considered and found to be insufficient to safeguard the 
individual or public interest which might require that the person concerned 
be detained (see Witold Litwa, cited above, § 78; Hilda Hafsteinsdóttir v. 
Iceland, no. 40905/98, § 51, 8 June 2004; Enhorn v. Sweden, cited above, § 
44). The principle of proportionality further dictates that where detention is 
to secure the fulfilment of an obligation provided by law, a balance must be 
struck between the importance in a democratic society of securing the 
immediate fulfilment of the obligation in question, and the importance of 
the right to liberty (see Vasileva v. Denmark, no. 52792/99, § 37, 25 
September 2003). The duration of the detention is a relevant factor in 
striking such a balance (ibid., and see also McVeigh and Others v. the 
United Kingdom, applications nos. 8022/77, 8025/77, 8027/77, Commission 
decision of 18 March 1981, DR 25, pp. 37-38 and 42). 

401.  The Court applies a different approach towards the principle that 
there should be no arbitrariness in cases of detention under Article 5 § 1(a), 
where, in the absence of bad faith or one of the other grounds set out in 
paragraph 69 above, as long as the detention follows and has a sufficient 
causal connection with a lawful conviction, the decision to impose a 
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sentence of detention and the length of that sentence are matters for the 
national authorities rather than for the Court under Article 5 § 1 (see T. v. 
the United Kingdom [GC], no. 24724/94, § 103, ECHR 2000-I ; and also 
Stafford v. the United Kingdom [GC], no. 46295/99, § 64, ECHR 2002-IV). 

402.  Similarly, where a person has been detained under Article 5 § 1(f), 
the Grand Chamber, interpreting the second limb of this sub-paragraph, held 
that, as long as a person was being detained “with a view to deportation”, 
that is, as long as “action [was] being taken with a view to deportation”, 
there was no requirement that the detention be reasonably considered 
necessary, for example to prevent the person concerned from committing an 
offence or fleeing (Chahal, cited above, § 112). The Grand Chamber further 
held in Chahal that the principle of proportionality applied to detention 
under Article 5 § 1(f) only to the extent that the detention should not 
continue for an unreasonable length of time; thus, it held (§ 113) that “any 
deprivation of liberty under Article 5 § 1(f) will be justified only for as long 
as deportation proceedings are in progress. If such proceedings are not 
prosecuted with due diligence, the detention will cease to be permissible ...” 
(and see also Gebremedhin [Gaberamadine] v. France, no. 25389/05, § 74, 
ECHR 2007-...). 

403.  With regard to the foregoing, the Court considers that the principle 
that detention should not be arbitrary must apply to detention under the first 
limb of Article 5 § 1(f) in the same manner as it applies to detention under 
the second limb. Since States enjoy the right to control equally an alien's 
entry into and residence in their country (see the cases cited in paragraph 63 
above), it would be artificial to apply a different proportionality test to cases 
of detention at the point of entry than that which applies to deportation, 
extradition or expulsion of a person already in the country. 

404.  To avoid being branded as arbitrary, therefore, such detention must 
be carried out in good faith; it must be closely connected to the purpose of 
preventing unauthorised entry of the person to the country; the place and 
conditions of detention should be appropriate, bearing in mind that “the 
measure is applicable not to those who have committed criminal offences 
but to aliens who, often fearing for their lives, have fled from their own 
country” (see Amuur, § 43); and the length of the detention should not 
exceed that reasonably required for the purpose pursued. 

c)  Was the applicant's detention arbitrary? 

405.  Before examining whether the applicant's detention at Oakington 
was arbitrary in the sense outlined above, the Court observes that the 
national courts at three levels found that it had a basis in national law, and 
the applicant does not contend that this conclusion was incorrect. 

406.  In examining whether the applicant's detention was compatible 
with the criteria set out in paragraph 74 above, the Court further recalls the 
following findings of the Court of Appeal and House of Lords (see 
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paragraphs 17-18 above), which it accepts. The national courts found that 
the purpose of the Oakington detention regime was to ensure the speedy 
resolution of some 13,000 of the approximately 84,000 asylum applications 
made in the United Kingdom per year at that time. In order to achieve this 
objective it was necessary to schedule up to 150 interviews a day and even 
small delays might disrupt the entire programme. The applicant was 
selected for detention on the basis that his case was suited for fast track 
processing. 

407.  In these circumstances, the Court finds that the national authorities 
acted in good faith in detaining the applicant. Indeed the policy behind the 
creation of the Oakington regime was generally to benefit asylum seekers; 
as Lord Slynn put it, “getting a speedy decision is in the interests not only of 
the applicants but of those increasingly in the queue” (see paragraph 18 
above). Moreover, since the purpose of the deprivation of liberty was to 
enable the authorities quickly and efficiently to determine the applicant's 
claim to asylum, his detention was closely connected to the purpose of 
preventing unauthorised entry. 

408.  As regards the third criterion, the place and conditions of detention, 
the Court notes that the Oakington Centre was specifically adapted to hold 
asylum seekers and that various facilities, for recreation, religious 
observance, medical care and, importantly, legal assistance, were provided 
(see paragraph 25 above). While there was, undoubtedly, an interference 
with the applicant's liberty and comfort, he makes no complaint regarding 
the conditions in which he was held and the Court holds that the detention 
was free from arbitrariness under this head. 

409.  Finally, as regards the length of the detention, the Court recalls that 
the applicant was held for seven days at Oakington, and released the day 
after his claim to asylum had been refused at first instance. This period of 
detention cannot be said to have exceeded that reasonably required for the 
purpose pursued. 

410.  In conclusion, therefore, the Court finds that, given the difficult 
administrative problems with which the United Kingdom was confronted 
during the period in question, with an escalating flow of huge numbers of 
asylum-seekers (and see also Amuur, cited above, § 41), it was not 
incompatible with Article 5 § 1(f) of the Convention to detain the applicant 
for seven days in suitable conditions to enable his claim to asylum to be 
processed speedily.  Moreover, regard must be had to the fact that the 
provision of a more efficient system of determining large numbers of 
asylum claims rendered unnecessary recourse to a broader and more 
extensive use of detention powers. 

It follows that there has been no violation of Article 5 § 1 in the present 
case. 
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II. ALLEGED VIOLATION OF ARTICLE 5 § 2 OF THE 
CONVENTION 

411.  The applicant contended that he was not informed of the genuine 
reason for his detention until some 76 hours after his arrest, when the 
information was given orally to his legal representative in response to that 
person's enquiry. He alleged a violation of Article 5 § 2 of the Convention, 
which provides as follows: 

“Everyone who is arrested shall be informed promptly, in a language which he 
understands, of the reasons for his arrest and of any charge against him.” 

412.  The Government pointed to the general statements of intent 
regarding the Oakington detention regime. They accepted that the forms in 
use at the time of the applicant's detention were deficient, but contended that 
the reasons given orally to the applicant's on-site representative (who knew 
the general reasons) on 5 January 2001 were sufficient to enable the 
applicant to challenge the lawfulness of his detention under Article 5 § 4 if 
he wished. 

413.  The applicant underlined that unsolicited reasons were not given at 
any stage, and that solicited reasons were given orally in the afternoon of 
5 January 2001, some 76 hours after the arrest and detention. Mere 
reference to policy announcements could not displace the requirement to 
provide sufficiently prompt, adequate reasons to the applicant in relation to 
his detention. 

414.  The Chamber found a violation of this provision, on the ground that 
the reason for detention was not given sufficiently “promptly”. It found that 
general statements – such as the parliamentary announcements in the 
present case – could not replace the need under Article 5 § 2 for the 
individual to be informed of the reasons for his arrest or detention. The first 
time the applicant was told of the real reason for his detention was through 
his representative on 5 January 2001 (see paragraph 14 above), when the 
applicant had already been in detention for 76 hours. Assuming that the 
giving of oral reasons to a representative met the requirements of Article 5 
§ 2 of the Convention, the Chamber found that a delay of 76 hours in 
providing reasons for detention was not compatible with the requirement of 
the provision that such reasons should be given “promptly”. 

415.  The Grand Chamber agrees with the Chamber's reasoning and 
conclusion. It follows that there has been a violation of Article 5 § 2 of the 
Convention. 
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III.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

416.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.” 

A.  Damage 

417.  The Court notes that before the Chamber the applicant claimed 
EUR 5,000 compensation for non-pecuniary damage in respect of the seven 
days he spent in detention in Oakington. The Chamber, which, like the 
Grand Chamber, found a violation of Article 5 § 2 of the Convention but not 
of Article 5 § 1, held that the finding of the violation provided sufficient just 
satisfaction. 

418.  The applicant did not contest this award, neither in his request that 
the case be referred to the Grand Chamber nor in his written observations 
before the Grand Chamber. 

419.  In all the circumstances, the Grand Chamber decides to maintain 
the Chamber's decision that the finding of a violation provided sufficient 
just satisfaction for the failure promptly to inform the applicant of the 
reasons for his detention. 

B.  Costs and expenses 

420.  The applicant claimed costs and expenses before the Grand 
Chamber of GBP 28,676.51 plus value-added tax (“VAT”), in addition to 
GBP 15,305.56 for costs incurred before the Chamber. 

421.  The Government endorsed the approach taken by the Chamber 
under Article 41. They considered the costs before the Grand Chamber to be 
excessive, in particular the rate of GBP 200 per hour charged by each of the 
two counsel and the number of hours claimed. If the Court were to find a 
violation of Article 5 § 1, no more than GBP 10,000 should be allowed for 
counsels' fees. If only a violation of Article 5 § 2 were found, only a small 
proportion of the costs claimed should be awarded. 

422.  In connection with the Chamber costs, the Grand Chamber recalls 
the Chamber's decision to award only EUR 1,500, since it had found a 
violation of only Article 5 § 2 and since the major part of the work on the 
case had been directed at establishing a violation of Article 5 § 1. The 
Grand Chamber maintains this award in respect of the costs and expenses 
incurred up to the delivery of the Chamber's judgment. Given that it, too, 
has found only a violation of Article 5 § 2, and that almost the entirety of 
the written and oral pleadings before it concerned Article 5 § 1, the Grand 
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Chamber awards a further EUR 1,500 in respect of the proceedings 
subsequent to the Chamber's judgment of 11 July 2006, bringing the total 
costs and expenses awarded to EUR 3,000 plus any VAT that might be 
payable. 

 
C.  Default interest 
423.  The Court considers it appropriate that the default interest should 

be based on the marginal lending rate of the European Central Bank, to 
which should be added three percentage points. 

FOR THESE REASONS, THE COURT 
1.  Holds by eleven votes to six that there has been no violation of Article 5 

§ 1 of the Convention; 
 
2.  Holds unanimously that there has been a violation of Article 5 § 2 of the 

Convention; 
 
3.  Holds unanimously that the finding of a violation constitutes in itself 

sufficient just satisfaction for the non-pecuniary damage sustained by the 
applicant; 

 
4.  Holds unanimously 

(a)  that the respondent State is to pay the applicant, within three 
months, EUR 3,000 (three thousand euros) in respect of costs and 
expenses, to be converted into the national currency of the respondent 
State at the rate applicable at the date of settlement, plus any tax that 
may be chargeable; 
(b)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amount at a rate 
equal to the marginal lending rate of the European Central Bank during 
the default period plus three percentage points; 

 
5.  Dismisses unanimously the remainder of the applicant's claim for just 

satisfaction. 

Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 29 January 2008. 
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In the case of Saadi v. Italy, 
The European Court of Human Rights, sitting as a Grand Chamber 

composed of: 
 Jean-Paul Costa, President, 
 Christos Rozakis, 
 Nicolas Bratza, 
 Boštjan M. Zupančič, 
 Peer Lorenzen, 
 Françoise Tulkens, 
 Loukis Loucaides, 
 Corneliu Bîrsan, 
 Nina Vajić, 
 Vladimiro Zagrebelsky, 
 Alvina Gyulumyan, 
 Khanlar Hajiyev, 
 Dean Spielmann, 
 Egbert Myjer, 
 Sverre Erik Jebens, 
 Ineta Ziemele, 
 Isabelle Berro-Lefèvre, judges, 
and V. BERGER, Jurisconsult, 

Having deliberated in private on 11 July 2007 and 23 January 2008, 
Delivers the following judgment, which was adopted on the 

last-mentioned date: 

PROCEDURE 

424.  The case originated in an application (no. 37201/06) against the 
Italian Republic lodged with the Court under Article 34 of the Convention 
for the Protection of Human Rights and Fundamental Freedoms (“the 
Convention”) by a Tunisian national, Mr Nassim Saadi (“the applicant”), on 
14 September 2006. 

425.  The applicant was represented by Mr S. Clementi and Mr B. 
Manara, lawyers practising in Milan. The Italian Government (“the 
Government”) were represented by their Agent, Mr I.M. Braguglia, and 
their deputy Co-Agent, Mr N. Lettieri. 

426.  The applicant alleged that enforcement of a decision to deport him 
to Tunisia would expose him to the risk of being subjected to treatment 
contrary to Article 3 of the Convention and to a flagrant denial of justice 
(Article 6 of the Convention). In addition, the measure concerned would 
infringe his right to respect for his family life (Article 8 of the Convention) 



 SAADI v. ITALY JUDGMENT – CONCURRING OPINION 106 
OF JUDGE MYJER, JOINED BY JUDGE ZAGREBELSKY 

 106 

and had been taken in disregard of the procedural safeguards laid down in 
Article 1 of Protocol No. 7. 

427.  The application was allocated to the Third Section of the Court 
(Rule 52 § 1 of the Rules of Court). On 16 October 2006 the President of 
that Section decided to give notice of the application to the respondent 
Government. By virtue of Article 29 § 3 of the Convention, it was decided 
that the admissibility and merits of the application would be examined 
together and that the case would be given priority (Rule 41). 

428.  On 29 March 2007 a Chamber of the Third Section, composed of 
the following judges: Boštjan M. Zupančič, Corneliu Bîrsan, 
Vladimiro Zagrebelsky, Alvina Gyuyulumyan, Egbert Myjer, Ineta Ziemele 
and Isabelle Berro-Lefèvre, and also of Santiago Quesada, Section 
Registrar, relinquished jurisdiction in favour of the Grand Chamber, none of 
the parties having objected to relinquishment (Article 30 of the Convention 
and Rule 72). 

429.  The composition of the Grand Chamber was determined according 
to the provisions of Article 27 §§ 2 and 3 of the Convention and Rule 24 of 
the Rules of Court. 

430.  The applicant and the Government each filed a memorial on the 
merits. The parties replied in writing to each other's memorials. In addition, 
third-party comments were received from the United Kingdom Government, 
which had exercised its right to intervene (Article 36 § 2 of the Convention 
and Rule 44 § 2). 

431.  A hearing took place in public in the Human Rights Building, 
Strasbourg, on 11 July 2007 (Rule 59 § 3). 

There appeared before the Court: 

(a)  for the respondent Government 
Mr N. LETTIERI, officer of the State legal service, 
  Ministry of Foreign Affairs, deputy Co-Agent, 
Mrs E. MAZZUCO, prefect,  
Mr A. BELLA, senior police officer, 
Mr C. GALZERANO, deputy chief constable, Advisers; 

(b)  for the applicant 
Mr S. CLEMENTI, lawyer, Counsel; 
 

(c)  for the United Kingdom Government 
Mr D. WALTON, Agent, 
Mr J. SWIFT, barrister, Counsel, 
Mr S. BRAVINER-ROMAN, Home Office, 
Mrs A. FITZGERALD, Ministry of Justice,  
Mr E. ADAMS, Ministry of Justice, Advisers. 
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The Court heard addresses by Mr Clementi, Mr Lettieri and Mr Swift and 
their replies to questions by the judges. 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

432.  The applicant was born in 1974 and lives in Milan. 
433.  The applicant, who entered Italy at some unspecified time between 

1996 and 1999, held a residence permit issued for “family reasons” by the 
Bologna police authority (questura) on 29 December 2001. This permit was 
due to expire on 11 October 2002. 

A.  The criminal proceedings against the applicant in Italy and 

Tunisia 

434.  On 9 October 2002 the applicant, was arrested on suspicion of 
involvement in international terrorism (Article 270 bis of the Criminal 
Code), among other offences, and placed in pre-trial detention. He and five 
others were subsequently committed for trial in the Milan Assize Court. 

435.  The applicant faced four charges. The first of these was conspiracy 
to commit acts of violence (including attacks with explosive devices) in 
States other than Italy with the aim of spreading terror. It was alleged that 
between December 2001 and September 2002 the applicant had been one of 
the organisers and leaders of the conspiracy, had laid down its ideological 
doctrine and given the necessary orders for its objectives to be met. The 
second charge concerned falsification “of a large number of documents such 
as passports, driving licences and residence permits”. The applicant was 
also accused of receiving stolen goods and of attempting to aid and abet the 
entry into Italian territory of an unknown number of aliens in breach of the 
immigration legislation. 

436.  At his trial the prosecution called for the applicant to be sentenced 
to thirteen years' imprisonment. The applicant's lawyer asked the Assize 
Court to acquit his client of international terrorism and left determination of 
the other charges to the court's discretion. 

437.  In a judgment of 9 May 2005 the Milan Assize Court altered the 
legal classification of the first offence charged. It took the view that the acts 
of which he stood accused did not constitute international terrorism but 
criminal conspiracy. It sentenced the applicant to four years and six months' 
imprisonment for that offence, for the forgery and receiving offences. It 
acquitted the applicant of aiding and abetting clandestine immigration, 
ruling that the acts he stood accused of had not been committed. 
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438.  As a secondary penalty the Assize Court banned the applicant from 
exercising public office for a period of five years and ordered that after 
serving his sentence he was to be deported. 

439.  In the reasons for its judgment, which ran to 331 pages, the Assize 
Court observed that the evidence against the applicant included intercepts of 
telephone and radio communications, witness statements and numerous 
false documents that had been seized. Taken together, this evidence proved 
that the applicant had been engaged in a conspiracy to receive and falsify 
stolen documents, an activity from which he derived his means of 
subsistence. On the other hand, it had not been established that the 
documents in question had been used by the persons in whose names they 
had been falsely made out to enter Italian territory illegally. 

440.  As regards the charge of international terrorism, the Assize Court 
first noted that a conspiracy was “terrorist” in nature where its aim was to 
commit violent acts against civilians or persons not actively participating in 
armed conflict with the intention of spreading terror or obliging a 
government or international organisation to perform or refrain from 
performing any act, or where the motive was political, ideological or 
religious in nature. In the present case it was not known whether the violent 
acts which the applicant and his accomplices were preparing to commit, 
according to the prosecution submissions, were to be part of an armed 
conflict or not. 

441.  In addition, the evidence taken during the investigation and trial 
was not capable of proving beyond a reasonable doubt that the accused had 
begun to put into practice their plan of committing acts of violence, or that 
they had provided logistical or financial support to other persons or 
organisations having terrorist aims. In particular, such evidence was not 
provided by the telephone and radio intercepts. These proved only that the 
applicant and his accomplices had links with persons and organisations 
belonging to Islamic fundamentalist circles, that they were hostile to 
“infidels” (and particularly those present in territories considered to be 
Muslim) and that their relational world was made up of “brothers” united by 
identical religious and ideological beliefs. 

442.  Using coded language the defendants and their correspondents had 
repeatedly mentioned a “football match”, intended to strengthen their faith 
in God. For the Assize Court it was quite obvious that this was not a 
reference to some sporting event but to an action applying the principles of 
the most radical form of Islam. However, it had not been possible to 
ascertain what particular “action” was meant or where it was intended to 
take place. 

443.  Moreover, the applicant had left Milan on 17 January 2002 and, 
after a stopover in Amsterdam, made his way to Iran, from where he had 
returned to Italy on 14 February 2002. He had also spoken of a “leader of 
the brothers” who was in Iran. Some members of the group to which the 
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applicant belonged had travelled to “training camps” in Afghanistan and had 
procured weapons, explosives and observation and video recording 
equipment. In the applicant's flat and those of his co-defendants the police 
had seized propaganda about jihad – or holy war – on behalf of Islam. In 
addition, in telephone calls to members of his family in Tunisia made from 
the place where he was being detained in Italy, the applicant had referred to 
the “martyrdom” of his brother Fadhal Saadi; in other conversations he had 
mentioned his intention to take part in holy war. 

444.  However, no further evidence capable of proving the existence and 
aim of a terrorist organisation had been found. In particular, there was no 
evidence that the applicant and his accomplices had decided to channel their 
fundamentalist faith into violent action covered by the definition of a 
terrorist act. Their desire to join a jihad and eliminate the enemies of Islam 
could very well be satisfied through acts of war in the context of an armed 
conflict, that is, acts not covered by the concept of “terrorism”. It had not 
been established whether the applicant's brother had really died in a suicide 
bombing or whether that event had been the “football match” which the 
defendants had repeatedly referred to. 

445.  The applicant and the prosecution appealed. The applicant asked to 
be acquitted of all the charges, while the prosecution wanted him to be 
convicted of international terrorism and aiding and abetting clandestine 
immigration too. 

446.  In the prosecution's appeal it was submitted that, according to the 
case-law of the Court of Cassation, the constituent elements of the crime of 
international terrorism were made out even where no act of violence had 
occurred, the existence of a plan to commit such an act being sufficient. In 
addition, an action could be terrorist in nature even if it was intended to be 
carried out in the context of an armed conflict, provided that the perpetrators 
were not members of the “armed forces of a State” or an “insurrectionary 
group”. In the present case, it was apparent from the documents in the file 
that the applicant and his associates had procured for themselves and others 
false documents, weapons, explosives and money in order to commit violent 
acts intended to affirm the ideological values of fundamentalist Islam. In 
addition, the accused had maintained contacts with persons and 
organisations belonging to the sphere of international terrorism and had 
planned a violent and unlawful action, due to be carried out in October 2002 
as part of a “holy war” and in a country other than Italy. Only the 
defendants' arrest had prevented the plan being implemented. Furthermore, 
at that time the armed conflict in Afghanistan had ended and the one in Iraq 
had not yet started. 

447.  The prosecution further submitted that the applicant's brother, 
Mr Fadhal Saadi, had been detained in Iran; the applicant had visited him 
there in either January or February 2002. After his release Mr Fadhal Saadi 
had settled in France and stayed in contact with the applicant. He had then 
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died in a suicide bombing, a fact which was a source of pride for the 
applicant and the other members of his family. That was revealed by the 
content of the telephone conversations intercepted in the prison where the 
applicant was being held. 

448.  Lastly, the prosecution requested leave to produce new evidence, 
namely letters and statements from a person suspected of terrorist activities 
and recordings transmitted by radio microphone from inside a mosque in 
Milan. 

449.  On 13 March 2006 the Milan Assize Court of Appeal asked the 
Constitutional Court to rule on the constitutionality of Article 593 § 2 of the 
Code of Criminal Procedure (“the CCP”). As amended by Law no. 46 of 
20 February 2006, that provision permitted the defence and the prosecution 
to appeal against acquittals only where, after the close of the first-instance 
proceedings, new evidence had come to light or been discovered. The 
Assize Court of Appeal stayed the proceedings pending a ruling by the 
Constitutional Court. 

450.  In judgment no. 26 of 6 February 2007 the Constitutional Court 
declared the relevant provisions of Italian law unconstitutional in that they 
did not allow the prosecution to appeal against all acquittals and because 
they provided that appeals lodged by the prosecuting authorities before the 
entry into force of Law no. 46 of 20 February 2006 were inadmissible. The 
Constitutional Court observed in particular that Law no. 46 did not maintain 
the fair balance that should exist in a criminal trial between the rights of the 
defence and those of the prosecution. 

451.  The first hearing before the Milan Assize Court of Appeal was set 
down for 10 October 2007. 

452.  In the meantime, on 11 May 2005, two days after delivery of the 
Milan Assize Court's judgment, a military court in Tunis had sentenced the 
applicant in his absence to twenty years' imprisonment for membership of a 
terrorist organisation operating abroad in time of peace and for incitement to 
terrorism. He was also deprived of his civil rights and made subject to 
administrative supervision for a period of five years. The applicant asserted 
that he had not learned of his conviction until, the judgment having become 
final, its operative part was served on his father on 2 July 2005. 

453.  The applicant alleged that his family and his lawyer were not able 
to obtain a copy of the judgment by which the applicant had been convicted 
by the Tunis military court. In a letter of 22 May 2007 to the President of 
Tunisia and the Tunisian Minister of Justice and Human Rights, his 
representatives before the Court asked to be sent a copy of the judgment in 
question. The result of their request is not known. 
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B.  The order for the applicant's deportation and his appeals against 

its enforcement and for the issue of a residence permit and/or the 

granting of refugee status 

454.  On 4 August 2006, after being imprisoned uninterruptedly since 
9 October 2002, the applicant was released. 

455.  On 8 August 2006 the Minister of the Interior ordered him to be 
deported to Tunisia, applying the provisions of Legislative decree no. 144 of 
27 July 2005 (entitled “urgent measures to combat international terrorism” 
and later converted to statute law in the form of Law no. 155 of 31 July 
2005). He observed that “it was apparent from the documents in the file” 
that the applicant had played an “active role” in an organisation responsible 
for providing logistical and financial support to persons belonging to 
fundamentalist Islamist cells in Italy and abroad. Consequently, his conduct 
was disturbing public order and threatening national security. 

456.  The Minister made it clear that the applicant could not return to 
Italy except on the basis of an ad hoc ministerial authorisation. 

457.  The applicant was taken to a temporary holding centre (centro di 
permanenza temporanea) in Milan. On 11 August 2006, the deportation 
order was confirmed by the Milan justice of the peace. 

458.  On 11 August 2006 the applicant requested political asylum. He 
alleged that he had been sentenced in his absence in Tunisia for political 
reasons and that he feared he would be subjected to torture and “political 
and religious reprisals”. By a decision of 16 August 2006 the head of the 
Milan police authority (questore) declared the request inadmissible on the 
ground that the applicant was a danger to national security. 

459.  On 6 September 2006 the director of a non-governmental 
organisation, the World Organisation Against Torture (known by its French 
initials – OMCT), wrote to the Italian Prime Minister to tell him the OMCT 
was “extremely concerned” about the applicant's situation, and that it feared 
that, if deported to Tunisia, he would be tried again for the same offences he 
stood accused of in Italy. The OMCT also pointed out that, under the terms 
of Article 3 of the United Nations Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment, “No State Party 
shall expel, return or extradite a person to another State where there are 
substantial grounds for believing that he would be in danger of being 
subjected to torture”. 

460.  On 12 September 2006 the president of another non-governmental 
organisation, the Collective of the Tunisian community in Europe, appealed 
to the Italian Government to “end its policy of mass deportation of Tunisian 
immigrants [who were] practising adherents of religious faiths”. He alleged 
that the Italian authorities were using inhuman methods and had grounded a 
number of decisions against Tunisians on their religious convictions. He 
went on to say that it was “obvious” that on arrival in Tunisia the persons 



 SAADI v. ITALY JUDGMENT – CONCURRING OPINION 112 
OF JUDGE MYJER, JOINED BY JUDGE ZAGREBELSKY 

 112 

concerned would be “tortured and sentenced to lengthy terms of 
imprisonment, on account of the fact that the Italian authorities falsely 
suspect them of terrorism”. The applicant's name appeared in a list of 
persons at imminent risk of expulsion to Tunisia which was appended to the 
letter of 12 September 2006. 

461.  The chief constable's decision of 16 August 2006 (see paragraph 35 
above) was served on the applicant on 14 September 2006. The applicant 
did not appeal. However, on 12 September 2006 he had produced 
documents, including the OMCT's letter of 6 September 2006 and the 
reports on Tunisia by Amnesty International and the US State Department, 
requesting that these be passed on to the local refugee status board. On 
15 September 2006 the Milan police authority informed the applicant orally 
that as his asylum request had been refused the documents in question could 
not be taken into consideration. 

462.  On 14 September 2006, pleading Rule 39 of the Rules of Court, the 
applicant asked the Court to suspend or annul the decision to deport him to 
Tunisia. On 15 September 2006 the Court decided to ask the Italian 
Government to provide it with information, covering in particular the 
question whether the applicant's conviction by the Tunis military court was 
final and also whether in Tunisian law there was a remedy whereby it was 
possible to obtain the reopening of proceedings or a retrial. 

463.  The Government's reply was received at the Registry on 2 October 
2006. According to the Italian authorities, in the event of a conviction in the 
absence of the accused, Tunisian law gave the person convicted the right to 
have the proceedings reopened. The Government referred in particular to a 
fax of 29 September 2006 from the Italian ambassador in Tunis stating that, 
according to the information supplied by the Director of International 
Cooperation at the Tunisian Ministry of Justice, the applicant's conviction 
was not final since a person convicted in his absence could appeal against 
the relevant judgment. 

464.  On 5 October 2006 the Court decided to apply Rule 39. It asked the 
Government to stay the applicant's expulsion until further notice. 

465.  The maximum time allowed for the applicant's detention with a 
view to expulsion expired on 7 October 2006 and he was released on that 
date. However, on 6 October 2006 a new deportation order had been issued 
against him. On 7 October 2006 this order was served on the applicant, who 
was then taken back to the Milan temporary holding centre. As the applicant 
had stated that he had entered Italy from France, the new deportation order 
named France as the receiving country, not Tunisia. On 10 October 2006 the 
new deportation order was confirmed by the Milan justice of the peace. 

466.  On 3 November 2006 the applicant was released because fresh 
information indicated that it was impossible to deport him to France. On the 
same day the Milan Assize Court of Appeal ordered precautionary 
measures, to take effect immediately after the applicant's release: he was 
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forbidden to leave Italian territory and required to report to a police station 
on Mondays, Wednesdays and Fridays. 

467.  In the meantime, on 27 September 2006, the applicant had applied 
for a residence permit. On 4 December 2006 the Milan police authority 
replied that this application could not be allowed. It was explained that a 
residence permit could be issued “in the interests of justice” only at the 
request of the judicial authorities, where the latter considered that the 
presence of an alien in Italy was necessary for the proper conduct of a 
criminal investigation. The applicant had in any case been forbidden to 
leave Italian territory and was therefore obliged to stay in Italy. Moreover, 
to obtain a residence permit it was necessary to produce a passport or 
similar document. 

468.  Before the Court the applicant alleged that the Tunisian authorities 
had refused to renew his passport, so that all his further attempts to 
regularise his situation had come to nothing. 

469.  On a date which has not been specified the applicant also asked the 
Lombardy Regional Administrative Court (“the RAC”) to set aside the 
deportation order of 6 October 2006 and stay its execution. 

470.  In a decision of 9 November 2006 the Lombardy RAC held that 
there was no cause to rule on the application for a stay of execution and 
ordered the file to be transmitted to the Lazio RAC, which had the 
appropriate territorial jurisdiction. 

471.  The Lombardy RAC pointed out among other observations that the 
European Court of Human Rights had already requested a stay of execution 
of the deportation order and had consequently provided redress for any 
prejudice the applicant might allege. 

472.  According to the information supplied by the applicant on 29 May 
2007, the proceedings in the Lazio RAC were still pending on that date. 
473.  On 18 January 2007 the applicant sent a memorial to the Milan police 
authority pointing out that the European Court of Human Rights had 
requested a stay of execution of his deportation on account of a real risk that 
he would be subjected to treatment contrary to Article 3 of the Convention. 
He therefore asked for a hearing before the local refugee status board with a 
view to being granted political asylum. According to the information 
supplied by the applicant on 11 July 2007, there had been no reply to his 
memorial by that date. In a memorandum of 20 July 2007 the Italian 
Ministry of the Interior stated that the memorial of 18 January 2007 could 
not be regarded as a new asylum request or as an appeal against the refusal 
given by the Milan chief constable on 16 August 2006 (see paragraph 35 
above). 



 SAADI v. ITALY JUDGMENT – CONCURRING OPINION 114 
OF JUDGE MYJER, JOINED BY JUDGE ZAGREBELSKY 

 114 

C.  The diplomatic assurances requested by Italy from Tunisia 

474.  On 29 May 2007 the Italian embassy in Tunis sent a note verbale to 
the Tunisian Government requesting diplomatic assurances that if the 
applicant were to be deported to Tunisia he would not be subjected to 
treatment contrary to Article 3 of the Convention and would not suffer a 
flagrant denial of justice. 
475.  The note in question, written in French, reads as follows: 

“The Italian embassy presents its compliments to the Ministry of Foreign Affairs 
and, following the meeting between the Italian ambassador Mr Arturo Olivieri and his 
Excellency the Minister of Justice and Human Rights Mr Béchir Tekkari, on the 
occasion of the visit of the Italian Minister of Justice Mr Clemente Mastella, on 
28 May 2007, has the honour to request the precious collaboration of the Tunisian 
authorities in reaching a positive development in the following case. 

The Tunisian national Nassim Saadi, born in Haidra (Tunisia) on 30.11.1974, was 
served with an order for his deportation from Italy, issued by the Ministry of the 
Interior on 08.08.2006. 

After the above order had been issued Mr Saadi lodged an application with the 
European Court of Human Rights on 14.09.2006, requesting and obtaining the 
decision to stay execution of the deportation order. 

His application is based on the argument that after being tried in his absence he was 
sentenced to 20 years' imprisonment for terrorist-related offences, in a judgment given 
by the Tunis military court on 11.05.2005, served on Mr Saadi's father on 02.07.2005. 
Because of his conviction, Mr Saadi contends that if the deportation order were to be 
enforced he would run the risk of being imprisoned in Tunisia on his arrival, on the 
basis of an unfair trial, and of being subjected to torture and inhuman and degrading 
treatment (please find enclosed a copy of the document by which the judgment was 
served supplied by Mr Saadi). 

In order to gather all the information necessary to assess the case, the European 
Court of Human Rights has asked the Italian Government to supply a copy of the 
judgment and wishes to ascertain whether the Italian Government intend, before 
deporting Mr Saadi, to seek diplomatic guarantees from the Tunisian Government. 

In the light of the foregoing, the Italian embassy, counting on the sensitivity of the 
Tunisian authorities on the question, has the honour to formulate, subject to the 
judicial prerogatives of the Tunisian State, the following urgent request for guarantees, 
as an indispensable formal prerequisite for the solution of the case now pending: 

- if the information given by Mr Saadi concerning the existence of a judgment of 
11.05.2005 in which he was found guilty by the Tunis military court corresponds to 
the truth, please send a full copy of the judgment in question (before 11.07.2007, the 
date of the hearing before the Court) and confirm that he has the right to appeal, and to 
be judged by an independent and impartial tribunal, in accordance with a procedure 
which, taken as a whole, complies with the principles of a fair and public trial; 

- please give assurances that the fears expressed by Mr Saadi of being subjected to 
torture and inhuman and degrading treatment on his return to Tunisia are unfounded; 

- please give assurances that if he were to be committed to prison he would be able 
to receive visits from his lawyers and members of his family. 
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In addition, the Italian embassy would be grateful if the Tunisian authorities would 
keep it informed of the conditions of Mr Saadi's detention if he were to be committed 
to prison. 

The way this case is determined will have significant implications for future security 
policy. 

The information mentioned above, which the European Court of Human Rights has 
requested from the Italian Government, are indispensable if the deportation is to go 
ahead. 

To a certain extent, this case forms a precedent (in relation to numerous other 
pending cases) and – we are convinced – a positive response by the Tunisian 
authorities will make it easier to carry out further expulsions in future. 

While perfectly aware of the delicate nature of the subject, the Italian embassy 
counts on the understanding of the Tunisian authorities, hoping that their reply will be 
in the spirit of effective action against terrorism, within the framework of the friendly 
relations between our two countries.” 

476.  The Italian Government observed that such assurances had never 
before been requested from the Tunisian authorities. 

477.  On 4 July 2007 the Tunisian Ministry of Foreign Affairs sent a note 
verbale to the Italian embassy in Tunis. Its content was as follows: 

“The Minister of Foreign Affairs presents his compliments to the Italian ambassador 
in Tunis and, referring to the ambassador's note verbale no. 2533 of 2 July 2007 
concerning Nassim Saadi, currently imprisoned in Italy, has the honour to inform the 
ambassador that the Tunisian Government confirm that they are prepared to accept the 
transfer to Tunisia of Tunisians imprisoned abroad once their identity has been 
confirmed, in strict conformity with the national legislation in force and under the sole 
safeguard of the relevant Tunisian statutes. 

The Minister of Foreign Affairs seizes this opportunity of expressing once again to 
the Italian ambassador in Tunis the assurance of his high regard.” 

478.  A second note verbale, dated 10 July 2007, was worded as follows: 

“The Minister of Foreign Affairs presents his compliments to the Italian ambassador 
in Tunis and, referring to his note verbale no. 2588 of 5 July 2007, has the honour to 
confirm to him the content of the Ministry's note verbale no. 511 of 4 July 2007. 

The Minister of Foreign Affairs hereby confirms that the Tunisian laws in force 
guarantee and protect the rights of prisoners in Tunisia and secure to them the right to 
a fair trial. The Minister would point out that Tunisia has voluntarily acceded to the 
relevant international treaties and conventions. 

The Minister of Foreign Affairs seizes this opportunity of expressing once again to 
the Italian ambassador in Tunis the assurance of his high regard.” 

D.  The applicant's family situation 

479.  According to the applicant, in Italy he lives with an Italian national, 
Mrs V., whom he married in a Muslim marriage ceremony. They have an 
eight-year-old child (born on 22 July 1999), an Italian national, who attends 
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school in Italy. Mrs V. is unemployed and is not at present in receipt of any 
family allowance. She suffers from a type of ischaemia. 
480.  According to a memorandum of 10 July 2007 from the Ministry of the 
Interior, on 10 February 2007 the applicant married, in a Muslim marriage 
ceremony, a second wife, Mrs G. While officially resident in via Cefalonia, 
Milan, at the address occupied by Mrs V., the applicant is said to be 
separated de facto from both his wives. Since the end of 2006 he has been 
habitually resident in via Ulisse Dini, Milan, in a flat which he apparently 
shares with other Tunisians. 
 

II.  RELEVANT DOMESTIC LAW 

Omissis 

III.  INTERNATIONAL TEXTS AND DOCUMENTS 

Omissis  

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION 

481.  The applicant submitted that enforcement of his deportation would 
expose him to the risk of treatment contrary to Article 3 of the Convention, 
which provides: 

“No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment.” 

482.  The Government rejected that argument. 

A.  Admissibility 

483.  The Court notes that this complaint is not manifestly ill-founded 
within the meaning of Article 35 § 3 of the Convention. It further notes that 
it is not inadmissible on any other grounds. It must therefore be declared 
admissible. 
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B.  Merits 

1.  Arguments of the parties 

(a)  The applicant 

484.  The applicant submitted that it was “a matter of common 
knowledge” that persons suspected of terrorist activities, in particular those 
connected with Islamist fundamentalism, were frequently tortured in 
Tunisia. He had lodged a request for political asylum which had been 
refused by the Milan police authority without his being interviewed by the 
Italian refugee status board. His attempts to obtain a residence permit had 
failed because the Tunisian consulate had refused to renew his passport, a 
document which the Italian authorities had asked him to produce. In the 
aggregate these circumstances amounted to “persecution”. 

485.  In addition, the investigations conducted by Amnesty International 
and by the US State Department showed that torture was practised in 
Tunisia and that some persons deported there had quite simply disappeared. 
The numerous press articles and witness accounts he had produced 
condemned the treatment of political prisoners and their families. 

486.  The applicant's family had received a number of visits from the 
police and was constantly subject to threats and provocations. His sister had 
twice tried to kill herself because of this. 

487.  In view of the serious risks to which he would be exposed if he 
were to be deported, the applicant considered that a mere reminder of the 
treaties signed by Tunisia could not be regarded as sufficient. 

(b)  The Government 

488.  The Government considered it necessary in the first place to 
provide an account of the background to the case. After the attacks of 
11 September 2001 on the “twin towers” in New York the Italian police, 
having been tipped off by intelligence services, uncovered an international 
network of militant Islamists, mainly composed of Tunisians, and placed it 
under surveillance. In May 2002 one of the leaders of this network, 
Mr Faraj Faraj Hassan, was arrested in London. The applicant had in the 
meantime left Milan for Iran, where he had spent time in an al-Qaeda 
training camp. He then returned to Italy, from where he frequently travelled 
to the Côte d'Azur. There, with the help of another Tunisian living in San 
Remo, Mr Imed Zarkaoui, he met his brother, Mr Fadhal Saadi. 

489.  Mr Zarkaoui had been given the job of finding fulminate of 
mercury to make detonators, while in Italy another accomplice was seeking 
information about night-filming cameras. Contact was established with 
Malaysia, where the group which was to carry out the attacks were standing 
by, and weapons were distributed to some militants. The Islamist cell to 
which the applicant belonged had embarked on a large-scale enterprise 
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involving the production of false identity papers and their distribution to its 
members. The Government rejected the applicant's argument that the 
offence – forgery – of which he had been convicted in Italy was not linked 
to the activity of terrorist groups; in that connection they pointed out that 
although the applicant and one of his co-defendants held legal residence 
permits they had provided themselves with false papers. 

490.  In that context, in October 2002, a number of European police 
forces launched “Operation Bazar”, as a result of which the applicant, 
Mr Zarkaoui and three other persons were arrested in Italy. Mr Fadhal Saadi 
managed to evade an attempt by the French police to arrest him. He was 
later to die in a suicide bombing in Iraq. When the applicant's family 
informed him of this he was delighted to learn that his brother had died a 
“martyr” in the war against “the infidel”. In the criminal proceedings against 
the applicant in Italy the prosecution was convinced of three things: that the 
cell he belonged to was associated with al-Qaeda, that it was preparing an 
attack against an unidentified target and that it was receiving instructions 
from abroad. 

491.  The Government next observed that a danger of death or the risk of 
being exposed to torture or to inhuman and degrading treatment must be 
corroborated by appropriate evidence. However, in the present case the 
applicant had neither produced precise information in that regard nor 
supplied detailed explanations, confining himself to describing an allegedly 
general situation in Tunisia. The “international sources” cited by the 
applicant were indeterminate and irrelevant. The same was true of the press 
articles he had produced, which came from unofficial circles with a 
particular ideological and political slant. As this information had not been 
checked, nor had an explanation been requested from the Tunisian 
Government, it had no probative value. The provocations that the applicant's 
family had allegedly suffered at the hands of the Tunisian police had 
nothing to do with what the applicant sought to prove before the Court. 

492.  The Amnesty International report cited three isolated cases, 
connected to the prevention of terrorism, which did not disclose “anything 
to be concerned about” (certain persons had been convicted of terrorism or 
were awaiting trial). Regarding the allegations of ill-treatment, the report 
used the conditional tense or expressions such as “it seems”. There was 
therefore no certainty as to what had happened. The superficial nature of the 
report was “obvious” in the passages concerning Italy, which described as a 
human rights violation the deportation to Syria of Muhammad Al-Shari, 
whose application to the Court had been rejected as manifestly ill-founded 
(see Al-Shari and Others v. Italy (dec.), no. 57/03, 5 July 2005). 

493.  The report by the US State Department cited (a) the case of Moncef 
Louhici or Ouahichi, in which the investigation into a complaint by the 
family of a person allegedly killed by the police was still in progress; (b) the 
case of Badreddine Rekeii or Reguii, which concerned crimes without a 
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political motivation, and about which the Tunisian authorities had provided 
complete and reassuring details; (c) the case of the “Bizerte” group, in 
which five of the eleven defendants had been acquitted on appeal and the 
sentences of the other six had been considerably reduced; and (d) 
imprecisely identified cases to which vague reference was made or cases 
involving offences without political motivation or concerning freedom of 
expression or association. 

494.  The Government argued that these documents did not portray 
Tunisia as a kind of “hell”, the term used by the applicant. The situation in 
the country was, by and large, not very different from that in certain States 
which had signed the Convention. 

495.  The misfortunes of Mr Hichem Ben Said Ben Frej, cited by the 
applicant (see paragraph 94 above), were not relevant in the present case, 
since he had committed suicide. 

496.  The Government further observed that in numerous cases 
concerning expulsion to countries (Algeria in particular) where subjection to 
ill-treatment as a regular practice seemed much more alarming than in 
Tunisia, the Court had rejected the applicants' allegations. 

497.  The Government also noted that Tunisia had ratified numerous 
international instruments for the protection of human rights, including the 
International Covenant on Civil and Political Rights, the International 
Covenant on Economic, Social and Cultural Rights and the Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, all adopted by the United Nations. Under Article 32 of the 
Tunisian Constitution, international treaties took precedence over statute 
law. In addition, Italy and Tunisia had signed bilateral agreements on the 
question of emigration and combating transnational crime, including 
terrorism (see paragraph 61 above). That presupposed a common basis of 
respect for fundamental rights. The effectiveness of the agreements 
concerned would be jeopardised if the Court were to assert as a principle 
that Tunisians could not be deported. 

498.  Tunisia had also signed an association agreement with the 
European Union. A precondition for implementation of that agreement was 
respect for fundamental freedoms and democratic principles (see paragraph 
62 above). The European Union was an international organisation which, 
according to the Court's case-law, was presumed to provide a level of 
protection of fundamental rights “equivalent” to that provided by the 
Convention. Moreover, the Tunisian authorities permitted the International 
Red Cross and “other international bodies” to visit prisons (see paragraphs 
80 and 81 above). In the Government's submission, it could be presumed 
that Tunisia would not default on its obligations under international treaties. 

499.  In Tunisia the terrorist danger was a grim reality, as shown by the 
explosion on Djerba on 11 April 2002, for which al-Qaeda had claimed 



 SAADI v. ITALY JUDGMENT – CONCURRING OPINION 120 
OF JUDGE MYJER, JOINED BY JUDGE ZAGREBELSKY 

 120 

responsibility. To meet that danger the Tunisian authorities had, like some 
European States, enacted a law for the prevention of terrorism. 

500.  In these circumstances, the “benefit of the doubt” should be given 
to the State which intended to deport the applicant and whose national 
interests were threatened by his presence. In that connection, account had to 
be taken of the scale of the terrorist threat in the world of today and of the 
objective difficulties of combating it effectively, regard being had not only 
to the risks in the event of deportation but also to those which would arise in 
the absence of deportation. In any event, the Italian legal system provided 
safeguards for the individual – including the possibility of obtaining refugee 
status – which made expulsion contrary to the requirements of the 
Convention “practically impossible”. 

501.  At the hearing before the Court the Government had agreed in 
substance with the arguments of the third-party intervener (see paragraphs 
117-123 below), observing that, before the order for the applicant's 
deportation was made, the applicant had neither mentioned the risk of ill-
treatment in Tunisia, although he must have been aware of it, nor requested 
political asylum. His allegations had accordingly come too late to be 
credible. 

502.  Lastly, the Government observed that, even though there was no 
extradition request or a situation raising concern regarding respect for 
human rights (like, for example, the one described in the Chahal v. the 
United Kingdom judgment of 15 November 1996, Reports of Judgments and 
Decisions 1996-V), Italy had sought diplomatic assurances from Tunisia 
(see paragraphs 51 and 52 above). In response, Tunisia had given an 
undertaking to apply in the present case the relevant Tunisian law (see 
paragraphs 54 and 55 above), which provided for severe punishment of acts 
of torture or ill-treatment and extensive visiting rights for a prisoner's 
lawyer and family. 

2.  The third-party intervener 

503.  The United Kingdom Government observed that in the Chahal case 
(cited above, § 81) the Court had stated the principle that in view of the 
absolute nature of the prohibition of treatment contrary to Article 3 of the 
Convention, the risk of such treatment could not be weighed against the 
reasons (including the protection of national security) put forward by the 
respondent State to justify expulsion. Yet because of its rigidity that 
principle had caused many difficulties for the Contracting States by 
preventing them in practice from enforcing expulsion measures. The 
Government observed in that connection that it was unlikely that any State 
other than the one of which the applicant was a national would be prepared 
to receive into its territory a person suspected of terrorist activities. In 
addition, the possibility of having recourse to criminal sanctions against the 
suspect did not provide sufficient protection for the community. 
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504.  The individual concerned might not commit any offence (or else, 
before a terrorist attack, only minor ones) and it could prove difficult to 
establish his involvement in terrorism beyond a reasonable doubt, since it 
was frequently impossible to use confidential sources or information 
supplied by intelligence services. Other measures, such as detention pending 
expulsion, placing the suspect under surveillance or restricting his freedom 
of movement provided only partial protection. 

505.  Terrorism seriously endangered the right to life, which was the 
necessary precondition for enjoyment of all other fundamental rights. 
According to a well-established principle of international law, States could 
use immigration legislation to protect themselves from external threats to 
their national security. The Convention did not guarantee the right to 
political asylum. This was governed by the 1951 Convention relating to the 
Status of Refugees, which explicitly provided that there was no entitlement 
to asylum where there was a risk for national security or where the asylum 
seeker had been responsible for acts contrary to the principles of the United 
Nations. Moreover, Article 5 § 1 (f) of the Convention authorised the arrest 
of a person “against whom action is being taken with a view to 
deportation...”, and thus recognised the right of States to deport aliens. 

506.  It was true that the protection against torture and inhuman or 
degrading treatment or punishment provided by Article 3 of the Convention 
was absolute. However, in the event of expulsion, the treatment in question 
would be inflicted not by the signatory State but by the authorities of 
another State. The signatory State was then bound by a positive obligation 
of protection against torture implicitly derived from Article 3. Yet in the 
field of implied positive obligations the Court had accepted that the 
applicant's rights must be weighed against the interests of the community as 
a whole. 

507.  In expulsion cases the degree of risk in the receiving country 
depended on a speculative assessment. The level required to accept the 
existence of the risk was relatively low and difficult to apply consistently. 
Moreover, Article 3 of the Convention prohibited not only extremely 
serious forms of treatment, such as torture, but also conduct covered by the 
relatively general concept of “degrading treatment”. And the nature of the 
threat presented by an individual to the signatory State also varied 
significantly. 

508.  In the light of the foregoing considerations, the United Kingdom 
argued that, in cases concerning the threat created by international terrorism, 
the approach followed by the Court in the Chahal case (which did not 
reflect a universally recognised moral imperative and was in contradiction 
with the intentions of the original signatories of the Convention) had to be 
altered and clarified. In the first place, the threat presented by the person to 
be deported must be a factor to be assessed in relation to the possibility and 
the nature of the potential ill-treatment. That would make it possible to take 
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into consideration all the particular circumstances of each case and weigh 
the rights secured to the applicant by Article 3 of the Convention against 
those secured to all other members of the community by Article 2. 
Secondly, national-security considerations must influence the standard of 
proof required from the applicant. In other words, if the respondent State 
adduced evidence that there was a threat to national security, stronger 
evidence had to be adduced to prove that the applicant would be at risk of 
ill-treatment in the receiving country. In particular, the individual concerned 
must prove that it was “more likely than not” that he would be subjected to 
treatment prohibited by Article 3. That interpretation was compatible with 
the wording of Article 3 of the United Nations Convention against Torture, 
which had been based on the case-law of the Court itself, and took account 
of the fact that in expulsion cases it was necessary to assess a possible future 
risk. 

509.  Lastly, the United Kingdom Government emphasised that 
Contracting States could obtain diplomatic assurances that an applicant 
would not be subjected to treatment contrary to the Convention. Although, 
in the above-mentioned Chahal case, the Court had considered it necessary 
to examine whether such assurances provided sufficient protection, it was 
probable, as had been shown by the opinions of the majority and the 
minority of the Court in that case, that identical assurances could be 
interpreted differently. 

3.  The Court's assessment 

(a)  General principles 

i.  Responsibility of Contracting States in the event of expulsion 

510.  It is the Court's settled case-law that as a matter of well-established 
international law, and subject to their treaty obligations, including those 
arising from the Convention, Contracting States have the right to control the 
entry, residence and removal of aliens (see, among many other authorities, 
Abdulaziz, Cabales and Balkandali v. the United Kingdom, judgment of 
28 May 1985, Series A no. 94, § 67, and Boujlifa v. France, judgment of 
21 October 1997, Reports of Judgments and Decisions 1997-VI, § 42). In 
addition, neither the Convention nor its Protocols confer the right to 
political asylum (see Vilvarajah and Others v. the United Kingdom, 
judgment of 30 October 1991, Series A no. 215, § 102, and Ahmed v. 
Austria, judgment of 17 December 1996, Reports 1996-VI, § 38). 

511.  However, expulsion by a Contracting State may give rise to an 
issue under Article 3, and hence engage the responsibility of that State 
under the Convention, where substantial grounds have been shown for 
believing that the person concerned, if deported, faces a real risk of being 
subjected to treatment contrary to Article 3. In such a case Article 3 implies 
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an obligation not to deport the person in question to that country (see 
Soering v. the United Kingdom, judgment of 7 July 1989, Series A no. 161, 
§§ 90-91; Vilvarajah and Others, cited above, § 103; Ahmed, cited above, 
§ 39; H.L.R. v. France, judgment of 29 April 1997, Reports 1997-III, § 34; 
Jabari v. Turkey, no. 40035/98, § 38, ECHR 2000-VIII; and Salah Sheekh 
v. the Netherlands, no. 1948/04, § 135, 11 January 2007). 

512.  In this type of case the Court is therefore called upon to assess the 
situation in the receiving country in the light of the requirements of 
Article 3. Nonetheless, there is no question of adjudicating on or 
establishing the responsibility of the receiving country, whether under 
general international law, under the Convention or otherwise. In so far as 
any liability under the Convention is or may be incurred, it is liability 
incurred by the Contracting State, by reason of its having taken action 
which has as a direct consequence the exposure of an individual to the risk 
of proscribed ill-treatment (see Mamatkulov and Askarov v. Turkey [GC], 
nos. 46827/99 and 46951/99, § 67, ECHR 2005-I). 

513.  Article 3, which prohibits in absolute terms torture and inhuman or 
degrading treatment or punishment, enshrines one of the fundamental values 
of democratic societies. Unlike most of the substantive clauses of the 
Convention and of Protocols Nos. 1 and 4, Article 3 makes no provision for 
exceptions and no derogation from it is permissible under Article 15, even 
in the event of a public emergency threatening the life of the nation (see 
Ireland v. the United Kingdom, judgment of 8 January 1978, Series A 
no. 25, § 163; Chahal, cited above, § 79; Selmouni v. France [GC], 
no. 25803/94, § 95, ECHR 1999-V; Al-Adsani v. the United Kingdom [GC], 
no. 35763/97, § 59, ECHR 2001-XI; and Shamayev and Others v. Georgia 
and Russia, no. 36378/02, § 335, ECHR 2005-III). As the prohibition of 
torture and of inhuman or degrading treatment or punishment is absolute, 
irrespective of the victim's conduct (see Chahal, cited above, § 79), the 
nature of the offence allegedly committed by the applicant is therefore 
irrelevant for the purposes of Article 3 (see Indelicato v. Italy, no. 31143/96, 
§ 30, 18 October 2001, and Ramirez Sanchez v. France [GC], no. 59450/00, 
§§ 115-116, 4 July 2006). 

ii.  Material used to assess the risk of exposure to treatment contrary to Article 3 
of the Convention 

514.  In determining whether substantial grounds have been shown for 
believing that there is a real risk of treatment incompatible with Article 3, 
the Court will take as its basis all the material placed before it or, if 
necessary, material obtained proprio motu (see H.L.R. v. France, cited 
above, § 37, and Hilal v. the United Kingdom, no. 45276/99, § 60, ECHR 
2001-II). In cases such as the present the Court's examination of the 
existence of a real risk must necessarily be a rigorous one (see Chahal, cited 
above, § 96). 
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515.  It is in principle for the applicant to adduce evidence capable of 
proving that there are substantial grounds for believing that, if the measure 
complained of were to be implemented, he would be exposed to a real risk 
of being subjected to treatment contrary to Article 3 (see N. v. Finland, 
no. 38885/02, § 167, 26 July 2005). Where such evidence is adduced, it is 
for the Government to dispel any doubts about it. 

516.  In order to determine whether there is a risk of ill-treatment, the 
Court must examine the foreseeable consequences of sending the applicant 
to the receiving country, bearing in mind the general situation there and his 
personal circumstances (see Vilvarajah and Others, cited above, § 108 in 
fine). 

517.  To that end, as regards the general situation in a particular country, 
the Court has often attached importance to the information contained in 
recent reports from independent international human-rights-protection 
associations such as Amnesty International, or governmental sources, 
including the US State Department (see, for example, Chahal, cited above, 
§§ 99-100; Müslim v. Turkey, no.o53566/99, § 67, 26 April 2005; Said v. the 
Netherlands, no. 2345/02, § 54, 5 July 2005; and Al-Moayad v. Germany 
(dec.), no.o35865/03, §§ 65-66, 20 February 2007). At the same time, it has 
held that the mere possibility of ill-treatment on account of an unsettled 
situation in the receiving country does not in itself give rise to a breach of 
Article 3 (see Vilvarajah and Others, cited above, § 111, and Fatgan Katani 
and Others v. Germany (dec.), no. 67679/01, 31 May 2001) and that, where 
the sources available to it describe a general situation, an applicant's specific 
allegations in a particular case require corroboration by other evidence (see 
Mamatkulov and Askarov, cited above, § 73, and Müslim, cited above, 
§ 68). 

518.  In cases where an applicant alleges that he or she is a member of a 
group systematically exposed to a practice of ill-treatment, the Court 
considers that the protection of Article 3 of the Convention enters into play 
when the applicant establishes, where necessary on the basis of the sources 
mentioned in the previous paragraph, that there are serious reasons to 
believe in the existence of the practice in question and his or her 
membership of the group concerned (see, mutatis mutandis, Salah Sheekh, 
cited above, §§ 138-149). 

519.  With regard to the material date, the existence of the risk must be 
assessed primarily with reference to those facts which were known or ought 
to have been known to the Contracting State at the time of expulsion. 
However, if the applicant has not yet been extradited or deported when the 
Court examines the case, the relevant time will be that of the proceedings 
before the Court (see Chahal, cited above, §§ 85 and 86, and 
Venkadajalasarma v. the Netherlands, no. 58510/00, § 63, 
17 February 2004). This situation typically arises when, as in the present 
case, deportation or extradition is delayed as a result of an indication by the 
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Court of an interim measure under Rule 39 of the Rules of Court (see 
Mamatkulov and Askarov, cited above, § 69). Accordingly, while it is true 
that historical facts are of interest in so far as they shed light on the current 
situation and the way it is likely to develop, the present circumstances are 
decisive. 

iii.  The concepts of “torture” and “inhuman or degrading treatment” 

520.  According to the Court's settled case-law, ill-treatment must attain 
a minimum level of severity if it is to fall within the scope of Article 3. The 
assessment of this minimum level of severity is relative; it depends on all 
the circumstances of the case, such as the duration of the treatment, its 
physical and mental effects and, in some cases, the sex, age and state of 
health of the victim (see, among other authorities, Price v. the United 
Kingdom, no..33394/96, § 24, ECHR 2001-VII; Mouisel v. France, 
no. 67263/01, § 37, ECHR 2002-IX; and Jalloh v. Germany [GC], 
no. 54810/00, § 67, 11 July 2006). 

521.  In order for a punishment or treatment associated with it to be 
“inhuman” or “degrading”, the suffering or humiliation involved must in 
any event go beyond that inevitable element of suffering or humiliation 
connected with a given form of legitimate treatment or punishment (see 
Labita v. Italy [GC], no. 26772/95, § 120, ECHR 2000-IV). 

522.  In order to determine whether any particular form of ill-treatment 
should be qualified as torture, regard must be had to the distinction drawn in 
Article 3 between this notion and that of inhuman or degrading treatment. 
This distinction would appear to have been embodied in the Convention to 
allow the special stigma of “torture” to attach only to deliberate inhuman 
treatment causing very serious and cruel suffering (see Aydin v. Turkey, 
judgment of 25 September 1997, Reports 1997-VI, § 82, and Selmouni, 
cited above, § 96). 

(b)  Application of the above principles to the present case 

523.  The Court notes first of all that States face immense difficulties in 
modern times in protecting their communities from terrorist violence (see 
Chahal, cited above, § 79, and Shamayev and Others, cited above, § 335). It 
cannot therefore underestimate the scale of the danger of terrorism today 
and the threat it presents to the community. That must not, however, call 
into question the absolute nature of Article 3. 

524.  Accordingly, the Court cannot accept the argument of the United 
Kingdom Government, supported by the respondent Government, that a 
distinction must be drawn under Article 3 between treatment inflicted 
directly by a signatory State and treatment that might be inflicted by the 
authorities of another State, and that protection against this latter form of ill-
treatment should be weighed against the interests of the community as a 
whole (see paragraphs 120 and 122 above). Since protection against the 
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treatment prohibited by Article 3 is absolute, that provision imposes an 
obligation not to extradite or expel any person who, in the receiving 
country, would run the real risk of being subjected to such treatment. As the 
Court has repeatedly held, there can be no derogation from that rule (see the 
case-law cited in paragraph 130 above). It must therefore reaffirm the 
principle stated in the Chahal judgment (cited above, § 81) that it is not 
possible to weigh the risk of ill-treatment against the reasons put forward 
for the expulsion in order to determine whether the responsibility of a State 
is engaged under Article 3, even where such treatment is inflicted by 
another State. In that connection, the conduct of the person concerned, 
however undesirable or dangerous, cannot be taken into account, with the 
consequence that the protection afforded by Article 3 is broader than that 
provided for in Articles 32 and 33 of the 1951 United Nations Convention 
relating to the Status of Refugees (see Chahal, cited above, § 80 and 
paragraph 63 above). Moreover, that conclusion is in line with points IV 
and XII of the guidelines of the Committee of Ministers of the Council of 
Europe on human rights and the fight against terrorism (see paragraph 64 
above). 

525.  The Court considers that the argument based on the balancing of 
the risk of harm if the person is sent back against the dangerousness he or 
she represents to the community if not sent back is misconceived. The 
concepts of “risk” and “dangerousness” in this context do not lend 
themselves to a balancing test because they are notions that can only be 
assessed independently of each other. Either the evidence adduced before 
the Court reveals that there is a substantial risk if the person is sent back or 
it does not. The prospect that he may pose a serious threat to the community 
if not returned does not reduce in any way the degree of risk of ill treatment 
that the person may be subject to on return. For that reason it would be 
incorrect to require a higher standard of proof, as submitted by the 
intervener, where the person is considered to represent a serious danger to 
the community, since assessment of the level of risk is independent of such 
a test. 

526.  With regard to the second branch of the United Kingdom 
Government's arguments, to the effect that where an applicant presents a 
threat to national security, stronger evidence must be adduced to prove that 
there is a risk of ill-treatment (see paragraph 122 above), the Court observes 
that such an approach is not compatible with the absolute nature of the 
protection afforded by Article 3 either. It amounts to asserting that, in the 
absence of evidence meeting a higher standard, protection of national 
security justifies accepting more readily a risk of ill-treatment for the 
individual. The Court therefore sees no reason to modify the relevant 
standard of proof, as suggested by the third-party intervener, by requiring in 
cases like the present that it be proved that subjection to ill-treatment is 
“more likely than not”. On the contrary, it reaffirms that for a planned 
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forcible expulsion to be in breach of the Convention it is necessary – and 
sufficient – for substantial grounds to have been shown for believing that 
there is a real risk that the person concerned will be subjected in the 
receiving country to treatment prohibited by Article 3 (see paragraphs 125 
and 132 above and the case-law cited in those paragraphs). 

527.  The Court further observes that similar arguments to those put 
forward by the third-party intervener in the present case have already been 
rejected in the Chahal judgment cited above. Even if, as the Italian and 
United Kingdom Governments asserted, the terrorist threat has increased 
since that time, that circumstance would not call into question the 
conclusions of the Chahal judgment concerning the consequences of the 
absolute nature of Article 3. 

528.  Furthermore, the Court has frequently indicated that it applies 
rigorous criteria and exercises close scrutiny when assessing the existence 
of a real risk of ill-treatment (see Jabari, cited above, § 39) in the event of a 
person being removed from the territory of the respondent State by 
extradition, expulsion or any other measure pursuing that aim. Although 
assessment of that risk is to some degree speculative, the Court has always 
been very cautious, examining carefully the material placed before it in the 
light of the requisite standard of proof (see paragraphs 128 and 132 above) 
before indicating an interim measure under Rule 39 or finding that the 
enforcement of removal from the territory would be contrary to Article 3 of 
the Convention. As a result, since adopting the Chahal judgment it has only 
rarely reached such a conclusion. 

529.  In the present case the Court has had regard, firstly, to the reports 
of Amnesty International and Human Rights Watch on Tunisia (see 
paragraphs 65-79 above), which describe a disturbing situation. The 
conclusions of those reports are corroborated by the report of the US State 
Department (see paragraphs 82-93 above). In particular, these reports 
mention numerous and regular cases of torture and ill-treatment meted out 
to persons accused under the 2003 Prevention of Terrorism Act. The 
practices reported – said to be often inflicted on persons in police custody 
with the aim of extorting confessions – include hanging from the ceiling, 
threats of rape, administration of electric shocks, immersion of the head in 
water, beatings and cigarette burns, all of these being practices which 
undoubtedly reach the level of severity required by Article 3. It is reported 
that allegations of torture and ill-treatment are not investigated by the 
competent Tunisian authorities, that they refuse to follow up complaints and 
that they regularly use confessions obtained under duress to secure 
convictions (see paragraphs 68, 71, 73-75, 84 and 86 above). Bearing in 
mind the authority and reputation of the authors of these reports, the 
seriousness of the investigations by means of which they were compiled, the 
fact that on the points in question their conclusions are consistent with each 
other and that those conclusions are corroborated in substance by numerous 
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other sources (see paragraph 94 above), the Court does not doubt their 
reliability. Moreover, the respondent Government have not adduced any 
evidence or reports capable of rebutting the assertions made in the sources 
cited by the applicant. 

530.  The applicant was prosecuted in Italy for participation in 
international terrorism and the deportation order against him was issued by 
virtue of Legislative decree no. 144 of 27 July 2005 entitled 
“urgent measures to combat international terrorism” (see paragraph 32 
above). He was also sentenced in Tunisia, in his absence, to twenty years' 
imprisonment for membership of a terrorist organisation operating abroad in 
time of peace and for incitement to terrorism. The existence of that sentence 
was confirmed by Amnesty International's statement of 19 June 2007 (see 
paragraph 71 above). 

531.  The Court further notes that the parties do not agree on the question 
whether the applicant's trial in Tunisia could be reopened. The applicant 
asserted that it was not possible for him to appeal against his conviction 
with suspensive effect, and that, even if he could, the Tunisian authorities 
could imprison him as a precautionary measure (see paragraph 154 below). 

532.  In these circumstances, the Court considers that in the present case 
substantial grounds have been shown for believing that there is a real risk 
that the applicant would be subjected to treatment contrary to Article 3 of 
the Convention if he were to be deported to Tunisia. That risk cannot be 
excluded on the basis of other material available to the Court. In particular, 
although it is true that the International Committee of the Red Cross has 
been able to visit Tunisian prisons, that humanitarian organisation is 
required to maintain confidentiality about its fieldwork (see paragraph 80 
above) and, in spite of an undertaking given in April 2005, similar visiting 
rights have been refused to the independent human-rights-protection 
organisation Human Rights Watch (see paragraphs 76 and 90 above). 
Moreover, some of the acts of torture reported allegedly took place while 
the victims were in police custody or pre-trial detention on the premises of 
the Ministry of the Interior (see paragraphs 86 and 94 above). Consequently, 
the visits by the International Committee of the Red Cross cannot exclude 
the risk of subjection to treatment contrary to Article 3 in the present case. 

533.  The Court further notes that on 29 May 2007, while the present 
application was pending before it, the Italian Government asked the 
Tunisian Government, through the Italian embassy in Tunis, for diplomatic 
assurances that the applicant would not be subjected to treatment contrary to 
Article 3 of the Convention (see paragraphs 51 and 52 above). However, the 
Tunisian authorities did not provide such assurances. At first they merely 
stated that they were prepared to accept the transfer to Tunisia of Tunisians 
detained abroad (see paragraph 54 above). It was only in a second note 
verbale, dated 10 July 2007 (that is, the day before the Grand Chamber 
hearing), that the Tunisian Ministry of Foreign Affairs observed that 
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Tunisian laws guaranteed prisoners' rights and that Tunisia had acceded to 
“the relevant international treaties and conventions” (see paragraph 55 
above). In that connection, the Court observes that the existence of domestic 
laws and accession to international treaties guaranteeing respect for 
fundamental rights in principle are not in themselves sufficient to ensure 
adequate protection against the risk of ill-treatment where, as in the present 
case, reliable sources have reported practices resorted to or tolerated by the 
authorities which are manifestly contrary to the principles of the 
Convention. 

534.  Furthermore, it should be pointed out that even if, as they did not 
do in the present case, the Tunisian authorities had given the diplomatic 
assurances requested by Italy, that would not have absolved the Court from 
the obligation to examine whether such assurances provided, in their 
practical application, a sufficient guarantee that the applicant would be 
protected against the risk of treatment prohibited by the Convention (see 
Chahal, cited above, § 105). The weight to be given to assurances from the 
receiving State depends, in each case, on the circumstances obtaining at the 
material time. 

535.  Consequently, the decision to deport the applicant to Tunisia would 
breach Article 3 of the Convention if it were enforced. 

II.  ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTION 

536.-159. (Omissis) 
160. The Court recalls its finding that the deportation of the applicant to 
Tunisia would constitute a violation of Article 3 of the Convention (see 
paragraph 149 above). Having no reason to doubt that the respondent 
Government will comply with the present judgment, it considers that it is 
not necessary to decide the hypothetical question whether, in the event of 
expulsion to Tunisia, there would also be a violation of Article 6 of the 
Convention. 

III.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

537.-169. (Omissis)  
538.  The Court recalls its finding that the deportation of the applicant to 

Tunisia would constitute a violation of Article 3 of the Convention (see 
paragraph 149 above). Having no reason to doubt that the respondent 
Government will comply with the present judgment, it considers that it is 
not necessary to decide the hypothetical question whether, in the event of 
expulsion to Tunisia, there would also be a violation of Article 8 of the 
Convention. 
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IV.  ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL No. 7 

539.-179. (Omissis)  
540.  The Court recalls its finding that the deportation of the applicant to 

Tunisia would constitute a violation of Article 3 of the Convention (see 
paragraph 149 above). Having no reason to doubt that the respondent 
Government will comply with the present judgment, it considers that it is 
not necessary to decide the hypothetical question whether, in the event of 
expulsion to Tunisia, there would also be a violation of Article 1 of Protocol 
No. 7. 

V.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

541.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.” 

A.  Damage 

542.  The applicant requested in the first place 20,000 euros (EUR) for 
loss of income. He observed that the deportation order had caused him to 
fall into an irregular situation, that he had been detained unlawfully in the 
Milan temporary holding centre for three months and that this had prevented 
him from carrying on his occupation. 

543.  In respect of non-pecuniary damage, the applicant claimed 
EUR 50,000 and suspension and/or annulment of the deportation order. 

544.  The Government observed that the deportation had not been 
enforced, so that the applicant, an alien who had contravened the laws of the 
Italian State and had been lawfully detained after 9 October 2002, was not 
entitled to claim for any pecuniary damage or loss of income. 

545.  On the question of non-pecuniary damage, the Government 
submitted that there was no causal link between the conduct of the Italian 
authorities and the sufferings and inconvenience alleged by the applicant. In 
any event, the applicant had not indicated what criteria had been used for 
the calculation of the sum claimed. 

546.  The Court reiterates that it is able to make awards by way of the 
just satisfaction provided for in Article 41 where the loss or damage on 
which a claim is based has been caused by the violation found, but that the 
State is not required to make good damage not attributable to it (see Perote 
Pellon v. Spain, no. 45238/99, § 57, 25 July 2002). 

547.  In the present case, the Court has found that enforcement of the 
applicant's deportation to Tunisia would breach Article 3 of the Convention. 
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On the other hand, it has not found any violations of the Convention on 
account of the deprivation of the applicant's liberty or the fact that his 
presence in Italy was unlawful. Consequently, it can see no causal link 
between the violation found in the present judgment and the pecuniary 
damage alleged by the applicant. 

548.  With regard to the non-pecuniary damage sustained by the 
applicant, the Court considers that the finding that his deportation, if carried 
out, would breach Article 3 of the Convention constitutes sufficient just 
satisfaction. 

B.  Costs and expenses 

549.  The applicant did not request reimbursement of the costs and 
expenses incurred during the domestic proceedings. He did, however, 
request reimbursement of his costs relating to the proceedings before the 
Court, which, according to a bill from his lawyer, amounted to 
EUR 18,179.57. 

550.  The Government considered that amount excessive. 
551.  According to the Court's established case-law, an award can be 

made in respect of costs and expenses incurred by the applicant only in so 
far as they have been actually and necessarily incurred and are reasonable as 
to quantum (see Belziuk v. Poland, judgment of 25 March 1998, Reports 
1998-II, § 49). 

552.  The Court considers the amount claimed for the costs and expenses 
relating to the proceedings before it excessive and decides to award 
EUR 8,000 under that head. 

C.  Default interest 

553.  The Court considers it appropriate that the default interest should 
be based on the marginal lending rate of the European Central Bank, to 
which should be added three percentage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Declares the application admissible; 
 
2.  Holds that, if the decision to deport the applicant to Tunisia were to be 

enforced, there would be a violation of Article 3 of the Convention; 
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3.  Holds that it is not necessary to examine whether enforcement of the 
decision to deport the applicant to Tunisia would also be in breach of 
Articles 6 and 8 of the Convention and Article 1 of Protocol No. 7; 

 
4.  Holds that the finding of a violation constitutes sufficient just satisfaction 

for the non-pecuniary damage sustained by the applicant; 
 
5.  Holds 

(a)  that the respondent State is to pay the applicant, within three 
months, EUR 8,000 (eight thousand euros) in respect of costs and 
expenses, plus any tax that may be chargeable to the applicant; 
(b)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amount at a rate 
equal to the marginal lending rate of the European Central Bank during 
the default period plus three percentage points; 

 
6.  Dismisses the remainder of the applicant's claim for just satisfaction. 

Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 28 February 2008. 

 Vincent BERGER Jean-Paul COSTA 
 Jurisconsult President 
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CASE OF RYABIKIN v. RUSSIA 
 

(Application no. 8320/04) 
 
 

JUDGMENT 
 

STRASBOURG 
 

19 June 2008 
 
 
 

In the case of Ryabikin v. Russia, 
The European Court of Human Rights (First Section), sitting as a 

Chamber composed of: 
 Christos Rozakis, President, 
 Nina Vajić, 
 Anatoly Kovler, 
 Elisabeth Steiner, 
 Khanlar Hajiyev, 
 Dean Spielmann, 
 Sverre Erik Jebens, judges, 
and Søren Nielsen, Section Registrar, 

Having deliberated in private on 29 May 2008, 
Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

554.  The case originated in an application (no. 8320/04) against the 
Russian Federation lodged with the Court under Article 34 of the 
Convention for the Protection of Human Rights and Fundamental Freedoms 
(“the Convention”) by a Turkmen national, Mr Aleksandr Ivanovich 
Ryabikin (“the applicant”), on 5 March 2004.  

555.  The applicant, who had been granted legal aid, was represented by 
Ms O. Tseytlina, a lawyer practising in St Petersburg. The Russian 
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Government (“the Government”) were initially represented by Mr P. 
Laptev, former Representative of the Russian Federation at the European 
Court of Human Rights, and subsequently by their representative, Mrs V. 
Milinchuk. 

556.  The applicant alleged, in particular, that his extradition to 
Turkmenistan would entail a violation of Article 3 of the Convention, that 
his detention pending extradition had been unlawful and that no judicial 
review had been available in respect of that detention, in breach of the 
provisions of Article 5 §§ 1 (f) and 4 of the Convention. 

557.  On 9 March 2004 the President of the Chamber indicated to the 
respondent Government that the applicant should not be extradited to 
Turkmenistan until further notice (Rule 39 of the Rules of Court). On 
9 April 2004 the Court granted priority to the application (Rule 41 of the 
Rules of Court). On 8 September 2005 the Court decided that the interim 
measure should be lifted. 

558.  By a decision of 4 April 2007 the Court declared the application 
partly admissible. 

559.  The Chamber having decided, after consulting the parties, that no 
hearing on the merits was required (Rule 59 § 3 in fine), the parties replied 
in writing to each other’s observations. 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

560.  The applicant was born in 1953 and currently lives in St Petersburg. 

A. Proceedings in Turkmenistan 

561.  The applicant was born and lived in Ashkhabad, Turkmenistan. He 
is of Russian ethnic origin and has family members in Russia. In 
Turkmenistan he headed a limited liability company called Argamak, which 
was engaged in the construction business and trade. 

562.  According to the applicant, between 1997 and 1999 Argamak 
performed works under a government contract. The applicant submitted that 
certain officials from the Ministry of Finance of Turkmenistan had refused 
to honour their obligations under the contract and to pay for the work 
performed unless the applicant paid a bribe in the amount of 10,000 United 
States dollars (USD). The applicant further submitted that in May 2000 he 
had applied to the Ministry of the Interior’s Department for Economic 
Crime and complained about two inspectors from the Ministry of Finance, 
S. and D. Both inspectors, according to the applicant, were of Turkmen 
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ethnic origin. The Department for Economic Crime allegedly supplied the 
applicant with specially marked banknotes and S. was detained during the 
transfer of the money. Following a criminal investigation, the case against 
S. and D. was referred to a court, which after two days of hearings ordered 
an additional investigation. It appears that the applicant participated as a 
witness. The applicant, who submitted that he did not speak Turkmen, was 
not provided with an interpreter, although the proceedings were conducted 
in Turkmen. The applicant was not aware of the outcome of the criminal 
case. 

563.  After May 2000 the applicant allegedly came under pressure from 
the law-enforcement bodies. According to him, officers of those bodies 
threatened him with revenge and demanded that he change his position in 
the criminal case. The applicant submitted that in October and November 
2000 he had been called in for questioning at the transport police 
department for organised crime about 25 times, that is, almost every day. He 
also received threats from D. and the relatives of S. Also in October and 
November 2000 the applicant was allegedly questioned on several occasions 
by the Turkmenistan State Security Committee about his economic 
activities and was asked to become an informant. When the applicant 
refused he received further threats. 

564.  As a result, the applicant submitted that he feared for his life and 
for the lives of his relatives. The applicant felt that he had become a target, 
in particular because he belonged to the Russian minority, and decided to 
leave Turkmenistan. 

B. Proceedings relating to the applicant’s status in Russia 

565.  On 1 December 2000 the applicant applied for Russian citizenship 
at the Russian embassy in Ashkhabad. The applicant submitted that all the 
required documents had been collected and registered at the embassy and 
that he had received notification that his case file had been registered as 
no. 22850. 

566.  On 15 December 2000 the office of the Russian Federal Migration 
Service at the embassy in Turkmenistan supplied the applicant with a 
document entitled “Permission to Repatriate from Turkmenistan to Russia 
and the Granting of Migrant Status”. The document was based on the 
bilateral treaty on resettlement. 

567.  On 28 December 2000 the applicant received an exit visa from 
Turkmenistan valid for three months. On 21 January 2001 the applicant 
travelled to the United Arab Emirates on a private invitation. 

568.  On 13 May 2001 the applicant was issued with an entry visa by the 
Russian embassy in the United Arab Emirates, with the purpose of entry 
indicated as “permanent residence”. 
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569.  On 9 June 2001 the applicant went to Moscow by plane. On 17 
June 2001 he travelled to St Petersburg, where his brother lives, and from 
then on resided at his brother’s address. 

570.  The applicant submitted that in June 2001 he had visited the office 
of the Federal Migration Service in St Petersburg, where he was advised 
that he should not apply for refugee status because he already had migrant 
status, and that he should proceed with his application for Russian 
citizenship. 

571.  On several occasions between 2001 and 2003 the applicant 
contacted the Russian embassy in Turkmenistan, the Presidential 
Commission on Citizenship Issues and the Ministry of the Interior, 
enquiring about the progress of his application for citizenship. He submitted 
that he had not received any relevant response. 

572.  On 9 July 2003 the applicant again applied to the St Petersburg 
office of the Federal Migration Service and asked in writing to be granted 
refugee status. On 23 September 2003 the applicant was interviewed and 
submitted that he feared persecution in Turkmenistan and that he was the 
subject of a criminal investigation. The applicant submitted all the necessary 
documents to the migration service, including his national passport. 

573.  On 24 October 2003 the St Petersburg office of the Federal 
Migration Service rejected the applicant’s application for refugee status, and 
on 27 October 2003 the applicant was notified of this in writing. The letter 
of rejection stated that the applicant had not met the criteria for refugee 
status, and that the real reason for his arrival in Russia was most probably 
an attempt to escape the criminal proceedings against him. The decision 
stated that in 2001 the applicant had obtained migrant status in the Russian 
embassy for himself and for his family; however, his family had continued 
to reside in Turkmenistan. The applicant had travelled first to the United 
Arab Emirates on business, and had arrived in Russia only in June 2001. 
Since his arrival the applicant had failed to obtain legal status in Russia and 
had not applied for a residence permit or registration at his place of 
residence. The decision further stated that the St Petersburg Regional 
Department of the Interior had confirmed that the applicant had been 
wanted by the Turkmen authorities since April 2001 and in Russia, further 
to a request by the Turkmen authorities, since December 2002. The letter 
also informed the applicant that he could appeal to a district court against 
the decision and that he should leave Russia if he had no other legal grounds 
for remaining. 

574.  On 24 November 2003 the applicant appealed to the 
Kuybyshevskiy district court of St Petersburg against the refusal of his 
application. On the same day the case was registered by the court and the 
first meeting between the parties was scheduled for 15 December 2003. At 
the same time, the judge requested the applicant’s file from the St 
Petersburg office of the Federal Migration Service. 
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575.  On 15 December 2003 the hearing was scheduled for 2 February 
2004. On 2 February 2004 the judge decided that a request should be sent to 
Turkmenistan asking about the applicant’s participation as a witness in the 
criminal case against S. and D. The next hearing was first scheduled for 
30 March 2004 and then postponed until 10 June 2004. 

576.  At the same time, the applicant again contacted various bodies in 
relation to his application for citizenship. On 28 January 2004 the 
Presidential Commission on Citizenship Issues informed the applicant that 
his application for citizenship had been returned to the Russian embassy in 
Turkmenistan for further processing.  

577.  In January 2004 the applicant wrote to the Ministry of the Interior. 
He stated that he had applied for Russian citizenship in December 2000, and 
that consideration of such applications should take between six and twelve 
months. He had received no reply to his application. On 21 January 2004 
the Passport and Visa Service of the Ministry of the Interior informed the 
applicant that his application had been forwarded to the St Petersburg 
Department of the Interior and that it would inform him of the results. 

C. Request for extradition to Turkmenistan and the applicant’s 

detention 

578.  The applicant’s family – his wife, daughter, son and two 
grandchildren – remained in Turkmenistan. After the applicant had arrived 
in Russia, his wife informed him that she had been summoned to the State 
Security Committee on several occasions and questioned about her 
husband’s whereabouts. She also told him that a criminal case against him 
had been opened and that part of his property had been confiscated. 

579.  On 12 February 2004 the applicant was summoned to the Passport 
and Visa Service of the St Petersburg Department of the Interior to discuss 
“issues relating to the granting of Russian citizenship”. 

580.  On 25 February 2004 the applicant went to the Department’s 
premises, where he was arrested. He was told that his detention related to a 
criminal case in Turkmenistan.  

581.  On 26 February 2004 the prosecutor of the Central District of 
St Petersburg issued an order for the applicant’s arrest on the basis of 
international search warrant no. 1207, issued by Turkmenistan in 2001. The 
order listed details of the charges brought against the applicant, which 
included the embezzlement of about USD 139,000 in 2000 and 2001, when 
the applicant had been the director of a Turkmen-US joint venture. He was 
charged with offences under Article 228, part 4, of the Turkmen Criminal 
Code. On 4 April 2001 he had been declared a wanted person in 
Turkmenistan, and on 26 April 2001 a prosecutor in Turkmenistan had 
issued an arrest warrant. The Prosecutor General of Russia had been 
informed of the applicant’s detention. The prosecutor requested the 
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Kuybyshevskiy district court of St Petersburg to authorise the applicant’s 
detention.  

582.  On 27 February 2004 the applicant was brought before the 
Kuybyshevskiy district court. He was represented by a lawyer. The 
prosecutor requested the court to detain the applicant and stated that he had 
been wanted in Turkmenistan since April 2001 for an offence under 
Article 228, part 4, of the Turkmen Criminal Code. The Prosecutor 
General’s Office had been informed of the applicant’s arrest. The court 
ordered the applicant’s detention pending his extradition to Turkmenistan. 
The court did not specify the term of his detention. 

583.  The applicant’s lawyer appealed to the St Petersburg City Court. 
The motion stated that the applicant’s appeal concerning his refugee status 
was pending before the same court. It referred to his pending application for 
Russian citizenship. It further stated that the applicant had been detained 
unlawfully, as there had been no decision by the competent prosecutor to 
detain him with a view to his deportation. 

584.  On 3 March 2004 the head of the Ashkhabad criminal police 
requested the Kuybyshevskiy district court to authorise the applicant’s 
detention on charges of embezzlement on a large scale, an offence 
punishable under the Turkmen Criminal Code by eight to fifteen years’ 
imprisonment. The letter stated that the question of extradition would be 
immediately resolved through the prosecutor generals’ offices of the two 
countries.  

585.  On 3 March 2004 the applicant asked Ms Tseytlina to represent 
him. The applicant submitted that Ms Tseytlina had been denied access to 
the documents that had served as a ground for his detention, including 
information about the criminal proceedings in Turkmenistan and the 
decision of the Prosecutor General to detain him with a view to his 
extradition. On 9 March 2004 the lawyer submitted a written complaint to 
the President of the Kuybyshevskiy district court. On 11 March 2004 the 
lawyer was informed that she could have access to the documents in 
question if she submitted a written request to the judge. In reply to her 
written request the President of the Kuybyshevskiy district court postponed 
the hearing from 11 until 12 March 2004.   

586.  On 9 March 2004 the Office of the United Nations High 
Commissioner for Refugees (UNHCR) in Moscow issued a letter stating 
that the applicant’s appeal concerning his refugee status was pending before 
the Kuybyshevskiy district court and that his extradition to Turkmenistan 
prior to determination of his appeal might be in violation of section 10 of 
the Refugees Act and Article 33 of the 1951 UN Convention relating to the 
Status of Refugees, to which Russia was a party. 

587.  On 9 March 2004 the European Court, under Rule 39 of the Rules 
of Court, requested the Russian authorities not to extradite the applicant to 
Turkmenistan until further notice. 
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588.  On 12 March 2004 the St Petersburg City Court, in the presence of 
the applicant’s lawyer, upheld the decision of 27 February 2004. The City 
Court noted that the applicant was on the international wanted list and that 
on 26 February 2004 [this should read 2001] the deputy prosecutor of 
Ashkhabad had ordered his arrest. In the absence of a decision by a foreign 
court to detain the applicant the Russian court was competent to do so at the 
prosecutor’s request. The decision of the City Court did not specify a term 
for the applicant’s detention. 

589.  On 17 March 2004 the Prosecutor General’s Office received a 
request from Turkmenistan for the applicant’s extradition. The Russian 
Government referred to this document but no copy was submitted to the 
Court. The applicant and his lawyer submitted that they had not seen the 
document.  

590.  On 24 March 2004 the Russian Government informed the Court 
that the applicant had been detained in accordance with Article 466 of the 
Code of Criminal Procedure (CCP) and that no decision to extradite him 
had been taken. The Government further submitted that all proceedings in 
Russia would be suspended until further notice from the Court.  

591.  On 25 May 2004 the Prosecutor General of Turkmenistan 
addressed the following letter to the Deputy Prosecutor General of Russia:  

“The General Prosecutor’s Office of Turkmenistan presents its compliments to the 
Prosecutor General’s Office of the Russian Federation and issues a guarantee that 
Aleksandr Ivanovich Ryabikin will face criminal prosecution only in respect of the 
crimes committed by him (embezzlement on a large scale) and [that he] will not be 
subjected to, and has never been subjected to, persecution on political, religious or 
ethnic grounds.” 

592.  On 27 August 2004 the Kuybyshevskiy district court dismissed the 
applicant’s complaint concerning his refugee status on the ground that the 
applicant had failed to substantiate the allegations regarding his fear of 
ethnic or religious-based persecution in Turkmenistan.  

593.  On 4 November 2004 the St Petersburg City Court upheld the 
decision of 27 August 2004. Both courts noted that the applicant had not 
submitted any specific information about his alleged persecution on ethnic 
or religious grounds. They concluded that his fear of being returned to 
Turkmenistan was based mainly on the criminal proceedings initiated 
against him and that he had used the refugee status procedure as a means of 
evading those proceedings. 

594.  In the meantime, on 8 September 2004, the Deputy Prosecutor 
General had submitted a request for supervisory review (надзорное 
представление) to the Presidium of the St Petersburg City Court. In it he 
challenged the procedural fairness of the decision of 12 March 2004 on the 
ground that the applicant’s presence had not been secured.  

595.  On 29 September 2004 the Presidium of the City Court quashed the 
decision of 12 March 2004 in the supervisory review proceedings and 
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referred it back for re-examination. On 12 October 2004 the City Court 
again upheld the decision of 27 February 2004 to detain the applicant. The 
applicant participated by video link.   

D. Further proceedings to challenge the lawfulness of the applicant’s 

detention 

596.  After March 2004 the applicant appealed against his detention on 
several occasions. Since he had been arrested in the Central Administrative 
District of St Petersburg, he complained to the three courts operating in the 
district, namely the Kuybyshevskiy, Smolninskiy and Dzerzhinskiy district 
courts. He also submitted appeals to the Kalininskiy district court, which 
has jurisdiction in respect of pre-trial detention centre IZ-47/4, where he had 
been detained.  

597.  Before the domestic courts the applicant submitted that in 
accordance with the Code of Criminal Procedure his detention could be 
authorised only for two months, and that after 27 April 2004 it had became 
unlawful.  

598.  In addition, the applicant applied on numerous occasions to various 
prosecutors’ offices in relation to the issue of the lawfulness of his 
detention. 

599.  A summary of these proceedings is set out below.  

1.  Proceedings before the Kuybyshevskiy district court 

600.  On 3 May 2004 the applicant, and on 19 May 2004 his lawyer, 
submitted complaints to the Kuybyshevskiy district court, alleging that the 
authorisation for his detention which that court had given on 27 February 
2004 had expired on 27 April 2004 and had not been extended.  

601.  On 26 May 2004 the Kuybyshevskiy district court informed the 
applicant’s lawyer that the complaints had been transferred to the 
St Petersburg prosecutor’s office.  

602.  The applicant’s lawyer appealed against the court’s actions to the 
St Petersburg City Court on 3 June 2004, both directly and via the district 
court. On the same day the Kuybyshevskiy district court informed the 
applicant that his complaint had been forwarded to the city prosecutor’s 
office.  

603.  On 14 June 2004 the applicant’s lawyer again complained to the 
St Petersburg City Court, challenging the Kuybyshevskiy district court’s 
refusal to consider the complaints.  

604.  In reply, on 23 June 2004 the St Petersburg City Court forwarded 
the applicant’s complaint to the city prosecutor’s office. 

605.  On 29 June 2004 the Kuybyshevskiy district court replied to the 
applicant that his complaints to the City Court had been forwarded to the 
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St Petersburg prosecutor’s office, which he should contact in the future if he 
wished to apply to have the measure of restraint imposed on him changed.  

606.  On 13 July 2004 the President of the Kuybyshevskiy district court 
informed the applicant’s lawyer that no decision had been taken by that 
court, and that therefore no appeals were possible.  

2.  Proceedings before the Smolninskiy district court 

607.  On 4 June 2004 the applicant complained to the Smolninskiy 
district court of the unlawfulness of his detention. On 15 June 2004 the 
authorities in the detention facility returned the complaint to the applicant, 
with a letter from a judge of that court stating that it had no jurisdiction to 
consider it.  

608.  On 24 June 2004 the applicant, and on 25 June his lawyer, wrote to 
the Smolninskiy district court, complaining of the applicant’s unlawful 
detention and requesting it to adopt a formal decision on his complaint. On 
25 June the applicant’s lawyer also complained to the St Petersburg City 
Court.  

609.  On 9 July 2004 the St Petersburg City Court returned to the 
applicant’s lawyer her complaints concerning the actions of the 
Kuybyshevskiy and Smolninskiy district courts without examining them, 
and stated that she could appeal against the Kuybyshevskiy district court’s 
decision of 27 February 2004 by means of supervisory review.  

610.  On 12 July 2004 the Smolninskiy district court returned the 
complaints to the applicant and stated that he could not appeal against a 
forwarding letter and that no decision had been taken on his complaint for 
lack of jurisdiction. All questions relating to extradition fell within the 
competence of the Prosecutor General’s Office, to which he should apply.  

3.  Proceedings before the Dzerzhinskiy district court 

611.  On 2 June 2004 the applicant complained of his unlawful detention 
to the Dzerzhinskiy district court. On an unspecified date that court returned 
his complaint without examining it and stated that since no investigation 
was pending in respect of the applicant in the Central Administrative 
District of St Petersburg, it had no jurisdiction with regard to his detention. 
The court informed him that he should challenge the lawfulness of his 
detention before the Kalininskiy district court, which was responsible for 
the detention centre where he had been detained.  

612.  On 15 July 2005 the applicant appealed against that decision to the 
City Court through the district court. On an unspecified date the court 
returned the applicant’s complaint and stated that since no investigation was 
pending in respect of him in the Central Administrative District, he should 
appeal against his detention to the authority responsible for his extradition.  
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613.  On 19 July 2004 the applicant’s lawyer again contacted the 
Dzerzhinskiy district court, requesting it to review the substance of the 
complaint. On 13 August 2004 the court ordered an oral hearing in the 
applicant’s case and requested the city prosecutor’s office to send it all the 
documents relating to his extradition and detention. 

614.  On 18 August 2004 the Dzerzhinskiy district court held an oral 
hearing in the presence of the applicant and his lawyer and refused to 
consider the complaint on the merits for lack of territorial jurisdiction. The 
court stated the following: 

“The applicant’s reference to Article 109 of the CCP is unfounded because Chapter 
54 of the CCP, which regulates extradition on criminal charges, does not provide for a 
procedure for extending a person’s detention. Persons arrested under Article 466 of 
the CCP may remain in detention until extradited to the foreign State. The law on 
criminal procedure links the term of detention only to the pre-established date set by 
the parties for transfer of the detainee (Article 467 § 1 CCP). The law contains no 
reference to application of Article 109 by analogy; therefore, the obligation on the 
investigators to seek an extension of the detention does not apply to this category of 
persons. Neither the European Convention on Extradition (13 July 1957) nor the 
Minsk Convention of 22 January 1993 on Legal Assistance and Legal Relations in 
Civil, Family and Criminal Matters, as amended on 28 March 1997 (Article 62), 
contains any provision corresponding in meaning to Article 109 of the CCP. 

The court does not question the fact that Mr Ryabikin, who is being kept in 
detention, has the right to judicial protection as guaranteed by the Constitution of 
Russia. However, the court considers that he and his lawyer can exercise this right by 
challenging the actions of the officials concerned through civil proceedings, by 
submitting a complaint to a competent court at the location of the St Petersburg 
prosecutor’s office or the Prosecutor General’s Office, which is the body on which 
Russian criminal procedural law confers responsibility for issues relating to 
extradition.” 

615.  The applicant’s lawyer appealed against this decision on 25 August 
2004. She argued that the provisions of Article 109 of the CCP should apply 
in the applicant’s case and that the courts should be competent to review the 
lawfulness of his detention. She stated that Russian law provided that all 
issues relating to application of the provisions of criminal and criminal 
procedural law should be resolved in the manner provided for by the CCP 
and not through civil proceedings.  

616.  On 25 November 2004 the St Petersburg City Court dismissed the 
appeal and upheld the decision of 18 August 2004. In addition to the 
conclusions of the district court, it stated that the applicant could appeal to a 
court against the prosecutor’s actions under Article 125 of the CCP.  

4.  Proceedings before the Kalininskiy district court 

617.  On 30 April 2004 the applicant complained to the Kalininskiy 
district court, through the authorities in the detention facility, of the 
unlawfulness of his detention. On 5 May 2004 the head of the detention 
facility returned the complaint to the applicant, noting that the Kalininskiy 
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district court had no jurisdiction to deal with it and that the applicant should 
apply to the St Petersburg City Court instead.   

618.  On 18 May 2004 the applicant’s lawyer wrote to the head of the 
detention facility and stated that the latter had exceeded his powers in 
refusing to forward the applicant’s complaint to the court. She also noted 
that the applicant’s continued detention was unlawful and requested his 
release.  

619.  On 19 May 2004 the applicant’s lawyer submitted a complaint 
concerning the applicant’s detention to the Kalininskiy district court. On 
25 May the court refused to consider the complaint in substance because no 
investigation was pending in respect of the applicant in Russia, and the 
provisions of the CCP did not therefore apply to him.  

620.  On 3 June 2004 the applicant’s lawyer appealed against that 
decision to the City Court, which on 2 September quashed the order of 25 
May 2004 and remitted the case to the district court. 

621.  On 27 October 2004 the Kalininskiy district court held a hearing in 
the case and requested the St Petersburg prosecutor’s office to submit 
documents justifying the applicant’s detention. Pending receipt of the 
documents, it adjourned consideration of the case until 23 December, and 
subsequently until 29 December 2004. On 29 December the hearing was 
adjourned until 13 January 2005, and subsequently until 16 February 2005. 

622.  On 16 February 2005 the Kalininskiy district court, at a public 
hearing in the presence of the applicant and his lawyer, reviewed the 
complaint concerning the unlawfulness of his detention. The court 
dismissed the complaint and ruled that the case should be transferred to the 
Kuybyshevskiy district court. 

5.  Appeals to the prosecutors’ offices 

623.  The applicant and his lawyer applied on numerous occasions to 
prosecutors at various levels, seeking to obtain his release.  

624.  On 14 April 2004 the St Petersburg prosecutor’s office informed 
the applicant, in reply to his request to be released, that the Prosecutor 
General’s Office was considering the request for his extradition, that he 
would be informed of the outcome and that there were no reasons to release 
him from detention.  

625.  On 25 May 2004 the Prosecutor General’s Office of Russia wrote 
as follows to the applicant’s lawyer: 

“[The applicant] was detained in St Petersburg in accordance with Article 61 of the 
[Minsk] Convention on Legal Assistance, as a person in respect of whom an 
international search warrant had been issued by the Turkmen law-enforcement bodies. 

Within 40 days the Prosecutor General of Turkmenistan submitted a request for the 
extradition of Mr Ryabikin. On that basis, on an application by the St Petersburg 
prosecutor’s office, the Kuybyshevskiy district court applied the preventive measure 
of detention under Article 446 § 1 of the CCP.  
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The question of extending the detention of a person detained under Article 446 § 1 
of the CCP is not dealt with by Russian legislation. 

According to the information provided by the Representative of the Russian 
Federation at the European Court of Human Rights, the decision of the President of 
the Chamber of the European Court to apply Rule 39 of the Rules of Court concerned 
only the expulsion/extradition/deportation, or any other forcible transfer, of Mr 
Ryabikin to Turkmenistan, and no decision to release him has been taken.” 

626.  On 8 and 21 June 2004 the St Petersburg city prosecutor’s office 
informed the applicant’s lawyer that her complaints of 12, 25 and 28 May 
and 7 July 2004 concerning the applicant’s release were unsubstantiated, 
because Article 466 of the CCP did not provide for the possibility of 
extending the detention of persons being held with a view to extradition. 

627.  On 8 July 2004 the Prosecutor General’s Office informed the 
applicant that his extradition to Turkmenistan had been stayed in view of the 
Court’s application of Rule 39 of the Rules of Court. His allegations 
concerning persecution in Turkmenistan on political and ethnic grounds 
were under consideration. The letter concluded that there were no reasons to 
change the preventive measure applied to him.  

628.  On 26 August 2004 the Prosecutor General’s Office replied to the 
applicant’s request to release him by a letter similar to that of 25 May 2004.  

629.  On 31 December 2004 the Prosecutor General’s Office replied to 
the applicant’s lawyer, stating that the applicant’s detention was lawful and 
that on 12 October 2004 the St Petersburg City Court had upheld the 
lawfulness of the decision of 27 February 2004. It further stated that the 
applicant’s complaint concerning the lawfulness of his detention had been 
accepted for review by the Kalininskiy district court.  

6.  Complaints to the head of the detention facility 

630.  The applicant and his lawyer also appealed directly to the head of 
detention facility IZ-47/4, requesting the applicant’s release and stating that 
his detention since 27 April 2004 had been unlawful.  

631.  On 1 June 2004 the applicant’s lawyer was informed that his 
continued detention was based on the court’s decision of 27 February 2004, 
taken in accordance with Article 446 of the CCP.  

632.  The applicant again complained to the head of detention facility IZ 
47/4 on 2 and 28 September 2004.  

633.  The applicant submitted that his medical condition had deteriorated 
while he was in detention. 

634.  On 17 February 2005 the head of the facility replied to the 
applicant’s lawyer that the applicant had been diagnosed with coronary 
heart disease and arrhythmia, but that he had received medical treatment and 
did not require hospitalisation.  
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E. The applicant’s release 

635.  On 9 March 2005 the Kuybyshevskiy district court accepted for 
review the applicant’s complaint concerning the unlawfulness of his 
continued detention, in which he had also referred to the deterioration of his 
health. 

636.  On 14 March 2005 the Prosecutor General’s Office, in response to 
the request by the Kuybyshevskiy district court, stated that no decision 
concerning the applicant’s extradition to Turkmenistan had been taken and 
that his continued detention was lawful.  

637.  On 14 March 2005 the Kuybyshevskiy district court held a public 
hearing in the presence of the applicant and his lawyer and decided to 
release him. The court noted that no decision on extradition had been taken 
by the Prosecutor General’s Office, in view of the application of Rule 39 of 
the Rules of Court. It further noted that the CCP did not provide for the 
extension or alteration of a preventive measure in respect of a person 
arrested further to an extradition request. The district court directly applied 
Article 17 of the Constitution of Russia, which guarantees rights and 
freedoms in accordance with internationally recognised principles and 
norms of international law, and Article 5 of the European Convention on 
Human Rights, and concluded that the applicant should be released.  

638.  The Prosecutor General’s Office appealed against that decision, but 
on 14 April 2005 the St Petersburg City Court upheld it.  

F. Subsequent developments 

639.  In their latest observations submitted in July 2007, the Government 
stated that on 22 April 2005 the Prosecutor General’s Office of 
Turkmenistan had provided guarantees to its Russian counterpart to the 
effect that the applicant would not be subjected to torture, inhuman or 
degrading treatment or punishment in that country. The same letter also 
stated that the applicant would not be send to a third state without the 
consent of the Russian authorities; once the judicial proceedings were over 
and the applicant had served his sentence, he would be allowed to leave 
Turkmenistan without any hindrance. The Russian Government did not 
submit a copy of this letter to the Court.  

640.  In September 2005 the Court lifted the interim measure applied 
previously in respect of the applicant’s extradition. At the same time it 
requested the Government to inform it of any new developments regarding 
the extradition proceedings pending against the applicant.  

641.  The applicant submitted that he continued to be under threat of 
arrest and extradition to Turkmenistan. According to him, on 5 December 
2005 two plainclothes policemen had visited his brother’s house in St 
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Petersburg, looking for him. They did not produce any documents and said 
that the applicant should go to the City Department of the Interior.  

642.  On 7 December 2005 the applicant’s lawyer and his brother went to 
the Department’s offices and were informed that the interim measure had 
been lifted and that the applicant should report to the Department of the 
Interior. No documents were produced in respect of any proceedings. The 
officers also refused to clarify whether there had been a decision to extradite 
the applicant to Turkmenistan. On 8 December 2005 the applicant called the 
Department but again received no explanations as to the status of his 
extradition. He did not go there in person, fearing that he would again be 
arrested.  

643.  In January 2006 the Government informed the Court that “the 
Prosecutor General’s Office reverted to the examination of the question of 
the applicant’s possible extradition. Since the applicant’s whereabouts are 
not established, the … Ministry of the Interior, acting on instructions of the 
Prosecutor General’s Office, is taking actions in order to apprehend the 
applicant.” In reply, the Court reminded the Government that they had been 
requested to submit updated information concerning the applicant’s 
extradition. No such information has been forthcoming.  

G.  Conditions in Turkmenistan 

644.  The applicant submitted a number of reports on the situation in 
Turkmenistan, including documents issued by the OSCE, the European 
Parliament, the UN Commission on Human Rights, the US State 
Department, Amnesty International, Memorial, Human Rights Watch and 
the International Helsinki Federation for Human Rights. These documents 
speak of serious and continuing human rights violations occurring in 
Turkmenistan. In particular, they refer to persecution of ethnic minorities 
including Russians, violations of the principle of a fair trial, widespread use 
of torture, intolerable conditions of detention and lack of access to detainees 
by independent bodies, lawyers and relatives.  

645.  In particular, the OSCE Moscow Mechanism Rapporteur’s Report 
on Turkmenistan, issued by Prof. Emmanuel Decaux on 12 March 2003, 
stated: 

“Large-scale violations of all the principles of due process of law, like arbitrary 
detentions or show trials took place. Not only torture has been used to extract 
confessions, but the forced use of drugs was a means of criminalising the detainees, 
entailing lethal risks for them. A multiform collective repression fell on the ‘enemies 
of the people’, whereas forced displacement is announced in arid regions of the 
country, especially against people targeted on the ground of their ethnic origin. Even if 
the death penalty has been legally abolished, in practice, the survival expectancy of 
political detainees and displaced persons seems very low.” 

The Report recommended, inter alia:  
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“Third States, and particularly the States parties to the European Convention on 
Human Rights, should refuse to extradite or to hand over Turkmen nationals who, in 
the current circumstances, are in danger of being subjected to torture or inhuman and 
degrading treatments. They should envisage the possibility of granting refugee status 
to all persons having a well-founded fear of persecution and co-operate with the 
UNHCR to this end.”  

646.  On 23 October 2003 the European Parliament adopted a resolution 
on Turkmenistan, which stated that “the already appalling human rights 
situation in Turkmenistan has deteriorated dramatically recently, and there 
is evidence that this Central Asian state has acquired one of the worst 
totalitarian systems in the world”. It called on the Turkmen government, 
among other things, to conduct impartial and thorough investigations into 
all allegations of torture and ill-treatment of persons held in custody, to 
allow the International Committee of the Red Cross access to prisoners and 
to ensure that independent observers were granted access to criminal trials. 

647.  Resolution 2003/11 of the Commission on Human Rights on the 
situation of human rights in Turkmenistan deplored “[t]he conduct of the 
Turkmen authorities with regard to the lack of fair trials of the accused, the 
reliance on confessional evidence which may have been extracted by torture 
or the threat of torture, the closed court proceedings, contrary to Article 105 
of the Constitution of Turkmenistan… and the refusal to allow diplomatic 
missions or international observers in Ashkhabad access to the trials as 
observers”.  

648.  Resolution 2004/12 of the Commission on Human Rights on the 
situation of human rights in Turkmenistan expressed its grave concern “at 
the continuing failure of the Government of Turkmenistan to respond to the 
criticisms identified in the report of the Rapporteur of the Moscow 
Mechanism of the OSCE as regards the investigation, trial and detention 
procedures following the reported assassination attempt against President 
Niyazov in November 2002, as well as the failure of the Turkmen 
authorities to allow appropriate independent bodies, family members and 
lawyers access to those convicted, or to provide any kind of evidence to 
dispel rumours that some of the latter have now died in detention”. The 
Commission also called on Turkmenistan “[t]o grant immediate access by 
appropriate independent bodies, including the International Committee of 
the Red Cross, as well as lawyers and relatives, to detained persons, 
especially to persons detained following the events of 25 November 2002”.  

649.  The report of the UN Secretary-General on the situation of human 
rights in Turkmenistan of 3 October 2006 (A/61/489) concluded that “gross 
and systematic violations of human rights continued in the country”. Among 
the main areas of concerns identified were the repression of political dissent, 
the situation of minorities (including ethnic non-Turkmen), the use of 
torture and the absence of an independent judiciary.  

650.  Citing human rights concerns, the European Parliament in October 
2006 adopted a resolution to stop further consideration of an interim trade 
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agreement with Turkmenistan. The International Trade Committee 
resolution stated that the European Union would approve an interim trade 
agreement with Turkmenistan only if “clear, tangible, and sustained 
progress on the human rights situation is achieved.” It called on the 
Turkmen Government to release all political prisoners, allow the registration 
and free functioning of non-governmental organisations, permit the 
International Committee of the Red Cross to work freely in the country and 
grant United Nations human rights monitors “timely” access to 
Turkmenistan to monitor the situation.  

651.  The organisation Human Rights Watch in its 2007 World Report 
described Turkmenistan as “one of the world’s most repressive and closed 
countries,” where the authorities severely suppressed all forms of dissent 
and isolated the population from the outside world. Its human rights record 
in 2006 was described as “disastrous”. In particular, the report mentioned 
discrimination against ethnic and religious minorities in many important 
areas of social life, resort to torture and poor prison conditions. It also noted 
that “the government persisted in its refusal to grant international 
organizations access to prisons”.  

II.  RELEVANT DOMESTIC LAW AND PRACTICE 

Omissis 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION 

652.  The applicant submitted that by taking a decision to extradite him 
to Turkmenistan Russia would be in breach of Article 3 of the Convention, 
which provides: 

“No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment.” 

1.  Submissions of the parties  

653.-109. Omissis 

2.  General principles 

654.  It is the settled case-law of the Court that extradition by a 
Contracting State may give rise to an issue under Article 3, and hence 
engage the responsibility of that State under the Convention, where 
substantial grounds have been shown for believing that the person in 
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question would, if extradited, face a real risk of being subjected to treatment 
contrary to Article 3 in the receiving country. The establishment of such 
responsibility inevitably involves an assessment of conditions in the 
requesting country against the standards of Article 3 of the Convention. 
Nonetheless, there is no question of adjudicating on or establishing the 
responsibility of the receiving country, whether under general international 
law, under the Convention or otherwise. In so far as any liability under the 
Convention is or may be incurred, it is liability incurred by the extraditing 
Contracting State by reason of its having taken action which has as a direct 
consequence the exposure of an individual to proscribed ill-treatment (see 
Soering v. the United Kingdom, judgment of 7 July 1989, Series A no. 161, 
pp. 35-36, §§ 89-91; Vilvarajah and Others v. the United Kingdom, 
30 October 1991, Series A no. 215, p. 36, § 107; and H.L.R. v. France, 
judgment of 29 April 1997, Reports of Judgments and Decisions 1997-III, 
p. 758, § 37). 

655.  In determining whether it has been shown that the applicant runs a 
real risk, if expelled, of suffering treatment proscribed by Article 3, the 
Court will assess the issue in the light of all the material placed before it, or, 
if necessary, material obtained proprio motu. The Court must be satisfied 
that the assessment made by the authorities of the Contracting State is 
adequate and sufficiently supported by domestic materials as well as by 
materials originating from other, reliable and objective sources. The 
existence of the risk must be assessed primarily with reference to those facts 
which were known or ought to have been known to the Contracting State at 
the time of the expulsion (see Vilvarajah and Others, cited above, p. 36, 
§ 107). Where the applicant has not yet been expelled, the material point in 
time is that of the Court’s consideration of the case (see Chahal v. the 
United Kingdom, judgment of 15 November 1996, pp. 1856 and 1859, 
§§ 86 and 97, Reports 1996-V; H.L.R. v. France, cited aboveI, p. 758, § 37; 
and Mamatkulov and Askarov v. Turkey [GC], nos. 46827/99 and 46951/99, 
§ 69, ECHR 2005-I). 

656.  In order to determine whether there is a risk of ill-treatment, the 
Court must examine the foreseeable consequences of sending the applicant 
to the receiving country, bearing in mind the general situation there and his 
personal circumstances (see Vilvarajah and Others, cited above, § 108 in 
fine). It is in principle for the applicant to adduce evidence capable of 
proving that there are substantial grounds for believing that, if the measure 
complained of were to be implemented, he would be exposed to a real risk 
of being subjected to treatment contrary to Article 3 (see N. v. Finland, 
no. 38885/02, § 167, 26 July 2005). Where such evidence is adduced, it is 
for the Government to dispel any doubts about it. 

657.  To that end, as regards the general situation in a particular country, 
the Court has often attached importance to the information contained in 
recent reports from independent international human-rights-protection 
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associations such as Amnesty International, or governmental sources, 
including the US State Department (see, for example, Chahal, cited above, 
§§ 99-100; Müslim v. Turkey, no. 53566/99, § 67, 26 April 2005; Said v. the 
Netherlands, no. 2345/02, § 54, 5 July 2005; and Al-Moayad v. Germany 
(dec.), no. 35865/03, §§ 65-66, 20 February 2007). At the same time, it has 
held that the mere possibility of ill-treatment on account of an unsettled 
situation in the receiving country does not in itself give rise to a breach of 
Article 3 (see Vilvarajah and Others, cited above, § 111, and Fatgan Katani 
and Others v. Germany (dec.), no. 67679/01, 31 May 2001) and that, where 
the sources available to it describe a general situation, an applicant’s 
specific allegations in a particular case require corroboration by other 
evidence (see Mamatkulov and Askarov, cited above, § 73). 

658.  In cases where an applicant alleges that he or she is a member of a 
group systematically exposed to a practice of ill-treatment, the Court 
considers that the protection of Article 3 of the Convention enters into play 
when the applicant establishes, where necessary on the basis of the sources 
mentioned in the previous paragraph, that there are serious reasons to 
believe in the existence of the practice in question and his or her 
membership of the group concerned (see, mutatis mutandis,  Salah Sheekh 
v. the Netherlands, no. 1948/04, §§ 138-149, ECHR 2007-… (extracts), and 
Saadi v. Italy [GC], no. 37201/06, § 132, 28 February 2008). 

3.  Application in the present case 

659.  Turning to the circumstances of the present case, the Court 
observes that to date no decision has been taken concerning the applicant’s 
extradition to Turkmenistan. Nevertheless, the parties do not dispute that the 
applicant remains under a threat of such extradition. The applicant has not 
disclosed his whereabouts to the authorities because he fears that a decision 
to extradite him to Turkmenistan could be taken and carried out at any 
moment. In such circumstances, the Court finds that the issue under Article 
3 persists. The Court will also, in the light of the case-law cited above, take 
into account the present conditions in the country of destination. 

660.  The Court notes that the evidence from a range of objective sources 
summarised above demonstrates that extremely poor conditions of 
detention, as well as ill-treatment and torture, remain a great concern for all 
observers of the situation in Turkmenistan. It also notes that accurate 
information about the human rights situation in Turkmenistan, and in 
particular about places of detention, is scarce and difficult to verify, in view 
of the exceptionally restrictive nature of the prevailing political regime, 
described as “one of the world’s most repressive and closed countries” and 
the systematic refusal of the Turkmen authorities to allow any monitoring of 
places of detention by international or simply non-governmental observers. 
Hence, the fate of even the most prominent prisoners often remains 
unknown even to their families (see paragraphs 91-98 above).  
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661.  However, as the Court has noted in previous cases, the findings 
above attest to the general situation in the country of destination. They 
should be supported by specific allegations and require collaboration by 
other evidence (see Mamatkulov and Askarov, cited above, § 73). In the 
same context, the Court should examine whether the authorities assessed the 
risks of ill-treatment prior to taking the decision on extradition (ibid., §§ 67-
69).   

662.  The Government referred to the fact that the applicant’s request for 
refugee status had been rejected by the Russian migration authorities and 
then by the courts. This had been done mainly on the following grounds: the 
applicant had been allowed to leave Turkmenistan legally and without any 
hindrance; his family continued to reside safely in Turkmenistan; on arrival 
in Russia the applicant had not immediately applied for asylum; and the 
criminal proceedings in Turkmenistan were not in any way linked to his 
political, religious or ethnic background, but stemmed from commercial 
activities in which he had been engaged. The authorities had found no 
grounds to support the assertion that the applicant had been subjected to 
racially motivated persecution, and had therefore decided that he was not a 
refugee within the meaning of the relevant legislation. The Court does not 
see any basis to question these conclusions. However, it has already found 
on several occasions that the protection afforded by Article 3 is wider than 
that provided by Article 33 of the 1951 Convention relating to the Status of 
Refugees, on which the relevant Russian legislation is based (see, mutatis 
mutandis, Ahmed v. Austria, judgment of 17 December 1996, Reports 
1996-VI, § 41).  

663.  The Court notes that the Government invoked assurances from the 
Prosecutor General of Turkmenistan to the effect that the applicant would 
not be subjected to ill-treatment there. However, no copy of that letter has 
been submitted to the Court. In any event, even accepting that such 
assurances were given, the Court notes that the reports cited above noted 
that the authorities of Turkmenistan systematically refused access by 
international observers to the country, and in particular to places of 
detention. In such circumstances the Court is bound to question the value of 
the assurances that the applicant would not be subjected to torture, given 
that there appears to be no objective means of monitoring their fulfilment. 
The Court also recalls its previous practice whereby it has found that 
diplomatic assurances are not in themselves sufficient to ensure adequate 
protection against the risk of ill-treatment where reliable sources have 
reported practices resorted to or tolerated by the authorities which are 
manifestly contrary to the principles of the Convention (see Saadi, cited 
above, §§ 147-148). 

664.  The Court further notes that it does not appear that the Russian 
authorities have otherwise addressed the applicant’s concerns relevant to 
Article 3, since the proceedings for refugee status were limited to the 
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question whether he could claim to be a victim of persecution on one of the 
grounds listed in the relevant provisions of domestic and international law. 
In their observations the Government stated that they had no reasons to look 
into the conditions of detention of the applicant in Turkmenistan, because he 
had not been detained there. However, in view of the absolute character of 
Article 3, such assessment should take place prior to the decision on 
extradition and should take into account the relevant factors in order to 
prevent the ill-treatment from occurring (see, for a recent case, Garabayev 
v. Russia, no. 38411/02, § 79, 7 June 2007, ECHR 2007-… (extracts)).    

665.  The main argument raised by the applicant under Article 3 is the 
danger of ill-treatment in detention in Turkmenistan, exacerbated by his 
ethnic background. The Court observes that in Turkmenistan the applicant 
was charged with a serious crime (embezzlement), potentially entailing a 
heavy prison sentence of eight to fifteen years (see paragraph 31 above), 
and that in 2001 a warrant was issued for his arrest. If extradited to 
Turkmenistan, the applicant would almost certainly be detained and runs a 
very real risk of spending years in prison. In view of the information cited 
above about the conditions of detention, incommunicado detention and the 
vulnerable situation of minorities, the Court finds that there are sufficient 
grounds for believing that he would face a real risk of being subjected to 
treatment in violation of Article 3 of the Convention.  

666.  Thus, in the particular circumstances of the present case, the Court 
finds that the applicant's extradition to Turkmenistan would be in breach of 
Article 3 of the Convention. 

II.  ALLEGED VIOLATION OF ARTICLE 5 § 1 (f) OF THE 
CONVENTION 

667.  The applicant complained under Article 5 § 1 of the Convention 
that he had been unlawfully held in custody pending extradition. The 
relevant parts of Article 5 § 1 read as follows: 

“1.  Everyone has the right to liberty and security of person. No one shall be 
deprived of his liberty save in the following cases and in accordance with a procedure 
prescribed by law: 

... 

(f)  the lawful arrest or detention of ... a person against whom action is being taken 
with a view to ... extradition.” 

1.  Submissions of the parties 

668.-126. Omissis 
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2.  The Court’s assessment 

669.  The Court has previously noted that where deprivation of liberty is 
concerned, it is particularly important that the general principle of legal 
certainty be satisfied. The requirement of “quality of law” in relation to 
Article 5 § 1 implies that where a national law authorises a deprivation of 
liberty it must be sufficiently assessable, precise and foreseeable in 
application, in order to avoid all risk of arbitrariness (see Baranowski 
v. Poland, no. 28358/95, § 50-52, ECHR 2000-III, and Khudoyorov 
v. Russia, no. 6847/02, § 125, ECHR 2005-… (extracts)). 

670.  In so far as the question concerns the quality of national law 
governing detention pending extradition, the Court recalls that it has already 
faced a similar issue in the case of Nasrulloyev v. Russia (no. 656/06, § 77, 
11 October 2007). In their arguments in the present case the Government 
referred to the domestic legal provisions and practice governing such 
detention, which the Court has already found to be inconsistent, mutually 
exclusive and not circumscribed by adequate safeguards against 
arbitrariness. In the Nasrulloyev judgment, the provisions of Russian law 
governing detention of persons with a view to extradition were found to be 
neither precise nor foreseeable in their application and to fall short of the 
“quality of law” standard required under the Convention.  

671.  The Court remarks that the inconsistency of the domestic law has 
come into the spotlight again in the present case. Throughout the applicant’s 
detention, the Russian law-enforcement system was unable to identify the 
competent body responsible for authorisation of his detention, to point to 
the applicable legal provisions and to determine the time-limits of such 
detention. For example, on 26 May and 3 June 2004 the Kuybyshevskiy 
district court forwarded the applicant’s complaint about his illegal detention 
to the St. Petersburg prosecutor’s office. On 25 May 2004 the Prosecutor 
General’s Office admitted in a letter to the applicant’s lawyer that the 
“question of extending the detention of a person detained [for the purposes 
of extradition] is not dealt with by the Russian legislation”. On 12 July 2004 
the Smolninskiy district court informed the applicant that he should contact 
the Prosecutor General’s Office for all matters concerning his detention 
pending extradition. On 18 August 2004 the Dzerzhinskiy district court 
expressed the view that the provisions of the CCP were inapplicable in the 
applicant’s case, and advised him to appeal the actions of the officials 
concerned in civil proceedings (see paragraphs 47-61 above). On 
16 February 2005 the Kalininskiy district court ruled that the case should be 
transferred to the Kuybyshevskiy district court. Finally, on 14 March 2005 
the Kuybyshevskiy district court found that no provisions existed in the 
Russian legislation governing the extension of detention of persons in the 
applicant’s situation. He was released with direct reference to Article 5 of 
the Convention (see paragraph 84 above).  
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672.  In such circumstances the Court does not find any reasons to 
deviate from the conclusions reached in the Nasrulloyev judgment and 
confirms that the relevant domestic legislation failed to protect the applicant 
from arbitrariness. His detention cannot therefore be considered “lawful” 
within the meaning of Article 5 § 1 (f). 

673.  Furthermore, it should be recalled that any deprivation of liberty is 
justified under Article 5 § 1 (f) only for as long as deportation proceedings 
are in progress. If the proceedings are not executed with due diligence, the 
detention will cease to be permissible under that provision (see Chahal, 
cited above, § 113; Quinn v. France, judgment of 22 March 1995, Series A 
no. 311, p. 19, § 48; and also Kolompar v. Belgium, judgment of 
24 September 1992, Series A no. 235-C, p. 55, § 36).  

674.  The Court notes that in the present case the applicant remained in 
detention between 25 February 2004 and 14 March 2005, that is, for twelve 
months and eighteen days. As the Government admitted in their 
observations and as has been stated on several occasions by the domestic 
authorities, the proceedings relating to his extradition were “suspended” for 
most of that period. While the Government referred to the interim measure 
indicated by the Court under Rule 39 of the Rules of Court, this argument 
cannot be employed as a justification for the indefinite detention of persons 
without resolving their legal status. In the present case it does not appear 
that the applicant’s detention was in fact justified by the pending extradition 
proceedings, in the absence of any such decision taken to date. This finding 
is exacerbated by the Court’s conclusion above in relation to Article 3 that 
no proper evaluation of the applicant’s allegations under Article 3 has taken 
place in the meantime (see, a contrario, Chahal, cited above, § 117). The 
Court therefore finds that the proceedings concerning the applicant’s 
detention were not carried out with the requisite diligence. 

675.  There has therefore been a violation of Article 5 § 1 (f) of the 
Convention on account of the unlawful nature of the applicant’s detention 
and the absence of the requisite diligence in the conduct of the proceedings. 

III.  ALLEGED VIOLATION OF ARTICLE 5 § 4 OF THE 
CONVENTION 

676.  The applicant complained that he had not been able to obtain 
effective judicial review of his detention under Article 5 § 4, which reads as 
follows: 

“Everyone who is deprived of his liberty by arrest or detention shall be entitled to 
take proceedings by which the lawfulness of his detention shall be decided speedily by 
a court and his release ordered if the detention is not lawful.” 

1.  Submissions of the parties 

677.-136. Omissis 
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2.  The Court’s assessment 

678.  The Court reiterates that the purpose of Article 5 § 4 is to assure to 
persons who are arrested and detained the right to judicial supervision of the 
lawfulness of the measure to which they are thereby subjected (see, mutatis 
mutandis, De Wilde, Ooms and Versyp v. Belgium, judgment of 18 June 
1971, Series A no. 12, § 76). A remedy must be made available during a 
person’s detention to allow that person to obtain speedy judicial review of 
the lawfulness of the detention, capable of leading, where appropriate, to his 
or her release. The existence of the remedy required by Article 5 § 4 must 
be sufficiently certain, not only in theory but also in practice, failing which 
it will lack the accessibility and effectiveness required for the purposes of 
that provision (see, mutatis mutandis, Stoichkov v. Bulgaria, no. 9808/02, 
§ 66 in fine, 24 March 2005, and Vachev v. Bulgaria, no. 42987/98, § 71, 
ECHR 2004-VIII (extracts)).  

679.  Turning to the present case, the Court observes that the protracted 
refusal of the domestic courts to review the complaint on the merits and 
their eventual reliance on the Convention but not on any domestic 
instrument suggest that the remedy referred to by the Government was not 
available. That approach undermined the applicant’s ability to seek judicial 
review of the lawfulness of his detention, as demonstrated by the applicant’s 
futile attempts to obtain such review between March 2004 and March 2005. 
It is further to be noted that the applicant’s detention was finally found to be 
unlawful in March 2005 by the same Kuybyshevskiy district court, which in 
2004 had informed the applicant on several occasions that it was not 
competent to review the complaint in question. Such a situation clearly 
cannot be considered consistent with the standards of a certain, accessible 
and effective judicial remedy listed above. 

680.  The Court also notes that the applicant’s situation with regard to 
judicial review is similar to that of the applicant in the case of Nasrulloyev 
(see Nasrulloyev, cited above, §§ 88-89), where it was established that the 
applicant had no formal status under national criminal law because there 
was no criminal case against him in Russia and he could not therefore have 
the lawfulness of his detention reviewed by a court.  

681.  It follows that there has been a violation of Article 5 § 4 of the 
Convention on account of the unavailability of a judicial remedy by which 
to review the lawfulness of the applicant’s detention.  

682.  The applicant also alleged certain procedural irregularities in the 
court proceedings relating to the review of his detention; however, in view 
of its conclusions above the Court does not find it necessary to examine 
these complaints made under Article 5 § 4. 
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IV.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

683.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.” 

A.  Damage 

684.  The applicant did not claim pecuniary damage. As to non-pecuniary 
damage, he submitted that the danger of being submitted to torture in 
detention in Turkmenistan, his unlawful detention and the prolonged 
inability to have the lawfulness of his detention examined had caused him 
feelings of anguish, distress and anxiety for which the sole finding of a 
violation would not be sufficient compensation. He left the determination of 
the exact amount of compensation to the Court’s discretion. 

685.  The Government considered that, should the Court find a violation 
of the Convention, the amount awarded should not exceed the sums 
awarded in other similar cases. They referred to the case of Kalashnikov v. 
Russia, where the non-pecuniary award constituted 5,000 euros (EUR) (see 
Kalashnikov v. Russia, no. 47095/99, § 143, ECHR 2002-VI).  

686.  Making its assessment on an equitable basis, the Court awards the 
applicant EUR 15,000 in respect of non-pecuniary damage, plus any tax that 
may be chargeable on that amount.  

B.  Costs and expenses 

687.  The applicant claimed reimbursement of EUR 11,750 and 2,441 
pounds sterling (GBP) for costs and expenses incurred in the proceedings 
before domestic authorities and before this Court. He stated that he had been 
represented by the lawyer O. Tseytlina, who had been assisted by lawyers 
from the Human Rights Centre Memorial, based in Moscow and in London.  

688.  In support of his claims the applicant submitted a copy of his 
agreement with Ms Tseytlina dated 31 March 2004, as well as a copy of an 
additional agreement on legal aid dated 28 December 2004 naming Ms 
Tseytlina and three lawyers from Memorial, one of them based in Moscow 
and two in London. The latter agreement set the costs of representation at 
EUR 100 per hour for Ms Tseytlina’s work, EUR 50 per hour for the 
Memorial lawyer based in Moscow and GBP 100 per hour for the two 
lawyers based in London. The applicant thus claimed EUR 8,000 for 80 
hours’ work by Mrs. Tseytlina, EUR 3,750 for 75 hours’ work by the 
Moscow-based lawyer and GBP 700 for seven hours’ work by the two 
London-based lawyers. In addition, the applicant claimed GBP 1,581 in 
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translation costs, as certified by invoices, and GBP 70 for office and 
stationery costs.  

689.  The Government questioned the reasonableness and justification of 
the expenses claimed. 

690.  The Court recalls that in order for costs and expenses to be included 
in an award under Article 41, it must be established that they were actually 
and necessarily incurred in order to prevent or obtain redress for the matter 
found to constitute a violation of the Convention and were reasonable as to 
quantum (see, for example, Nielsen and Johnson v. Norway [GC], no. 
23118/93, § 43, ECHR 1999-VIII). It is apparent from the material 
submitted that the applicant incurred legal costs and expenses in connection 
with the proceedings relating to determination of his refugee status and 
while trying to obtain judicial review of his detention pending extradition. 
The Court also notes that the case was relatively complex; however, it 
doubts that it required legal work in the amount claimed by the applicant, 
especially in view of the applicant’s limited submissions after the case had 
been declared admissible. Having regard to the materials in its possession, 
the Court awards the applicant EUR 9,000 in costs and expenses, less the 
EUR 701 received by way of legal aid from the Council of Europe.  

C.  Default interest 

691.  The Court considers it appropriate that the default interest should 
be based on the marginal lending rate of the European Central Bank, to 
which should be added three percentage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Holds that the applicant’s extradition to Turkmenistan would be in 
violation of Article 3 of the Convention; 

 
2.  Holds that there has been a violation of Article 5§ 1 (f) of the 

Convention; 
 
3.  Holds that there has been a violation of Article 5§ 4 of the Convention 

on account of the absence of judicial review of the applicant’s detention; 
 
4.  Holds that there is no need to examine the applicant’s other complaints 

under Article 5§ 4; 
 
5.  Holds 
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(a)  that the respondent State is to pay the applicant, within three months 
from the date on which the judgment becomes final in accordance with 
Article 44 § 2 of the Convention, the following amounts, to be converted 
into Russian roubles at the rate applicable at the date of settlement: 

(i)  EUR 15,000 (fifteen thousand euros), plus any tax that may be 
chargeable, in respect of non-pecuniary damage; 
(iii)  EUR 8,299 (eight thousand two hundred and ninety-nine 
euros), plus any tax that may be chargeable to the applicant, in 
respect of costs and expenses; 

(b)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amounts at a 
rate equal to the marginal lending rate of the European Central Bank 
during the default period plus three percentage points; 

 
6.  Dismisses the remainder of the applicant’s claim for just satisfaction. 

Done in English, and notified in writing on 19 June 2008, pursuant to 
Rule 77 §§ 2 and 3 of the Rules of Court. 

 Søren Nielsen Christos Rozakis 
 Registrar President 
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Corte costituzionale, 10 febbraio 1997 , n. 37 

                         REPUBBLICA ITALIANA                          

                     IN NOME DEL POPOLO ITALIANO                      

                       LA CORTE COSTITUZIONALE                        

composta dai signori:                                                 

Dott. Renato GRANATA Presidente                                       

Dott. Giuliano VASSALLI Giudice                                       

Prof. Francesco GUIZZI "                                              

Prof. Cesare MIRABELLI "                                              

Prof. Fernando SANTOSUOSSO "                                          

Avv. Massimo VARI "                                                   

Dott. Cesare RUPERTO "                                                

Prof. Gustavo ZAGREBELSKY "                                           

Prof. Valerio ONIDA "                                                 

Prof. Carlo MEZZANOTTE "                                              

Avv. Fernanda CONTRI "                                                

Prof. Guido NEPPI MODONA "                                            

Prof. Piero Alberto CAPOTOSTI "                                       

ha pronunciato la seguente                                            

                              SENTENZA                                

nel giudizio di ammissibilità, ai sensi  dell'art.  2,  primo  comma, 

della legge costituzionale 11 marzo 1953, n. 1,  della  richiesta  di 

referendum popolare per  l'abrogazione  del  decreto  del  Presidente 

della Repubblica 29 settembre  1973,  n.  600  recante  "Disposizioni 

comuni in materia  di  accertamento  delle  imposte  sui  redditi"  e 

successive modificazioni, limitatamente all'art. 23, e  all'art.  25, 

comma 1 (I soggetti  indicati  nel  primo  comma  dell'art.  23,  che 

corrispondono  a  soggetti  residenti  nel  territorio  dello   Stato 

compensi comunque denominati, anche  sotto  forma  di  partecipazione 

agli  utili,  per  prestazioni  di  lavoro  autonomo,  ancorché   non 

esercitate abitualmente ovvero siano rese a  terzi  o  nell'interesse 

di terzi, devono operare all'atto  del  pagamento  una  ritenuta  del 

diciannove per cento a titolo di  acconto  dell'imposta  sul  reddito 

delle persone  fisiche  dovuta  dai  percipienti,  con  l'obbligo  di 

rivalsa.  La  stessa  ritenuta  deve  essere  operata  sulla    parte 

imponibile  delle  somme  di  cui  alla  lettera  b)  e   sull'intero 

ammontare delle somme di cui alle lettere a) e  c)  del  terzo  comma 

dell'art. 49 del d.P.R. 29 settembre 1973,  n.  597.  La  ritenuta  è 

elevata al venti per cento per le indennità di cui alle lettere f)  e 

g) dell'art. 12 del decreto  stesso.  La  ritenuta  non  deve  essere 

operata per le prestazioni effettuate  nell'esercizio  di  imprese.), 

iscritto al n. 106 del registro referendum.                           

Vista l'ordinanza dell'11-13 dicembre 1996  con  la  quale  l'Ufficio 

centrale per il referendum costituito presso la Corte  di  cassazione 

ha dichiarato legittima la richiesta;                                 

udito nella camera  di  consiglio  del  9  gennaio  1997  il  Giudice 

relatore Fernando Santosuosso;                                        

udito l'avvocato Giulio Tremonti per i presentatori  Bernardini  Rita 

e Sabatano Mauro.                                                     

Inizio documento 

1. - L'Ufficio centrale per il referendum costituito presso la Corte di cassazione, in applicazione 
della legge 25 maggio 1970, n. 352, e successive modificazioni, ha esaminato la richiesta di 
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referendum popolare sul seguente quesito: "Volete voi che sia abrogato il decreto del Presidente 
della Repubblica 29 settembre 1973, n. 600 recante "Disposizioni comuni in materia di 
accertamento delle imposte sui redditi" e successive modificazioni, limitatamente all'art. 23 e 
all'art. 25, primo comma (I soggetti indicati nel primo comma dell'art. 23, che corrispondono a 
soggetti residenti nel territorio dello Stato compensi comunque denominati, anche sotto forma di 
partecipazione agli utili, per prestazioni di lavoro autonomo, ancorché non esercitate 
abitualmente ovvero siano rese a terzi o nell'interesse di terzi, devono operare all'atto del 
pagamento una ritenuta del diciannove per cento a titolo di acconto dell'imposta sul reddito 
delle persone fisiche dovuta dai percipienti, con l'obbligo di rivalsa. La stessa ritenuta deve 
essere operata sulla parte imponibile delle somme di cui alla lettera b) e sull'intero ammontare 
delle somme di cui alle lettere a) e c) del terzo comma dell'art. 49 del D.P.R. 29 settembre 1973, 
n. 597. La ritenuta è elevata al venti per cento per le indennità di cui alle lettere f) e g) dell'art. 
12 del decreto stesso. La ritenuta non deve essere operata per le prestazioni effettuate 
nell'esercizio di imprese.)?".  
2. - L'Ufficio centrale, verificata con esito positivo la regolarità della richiesta e la persistente 
vigenza dell'atto normativo cui si riferisce, l'ha dichiarata legittima.  
Ricevuta comunicazione dell'ordinanza, il Presidente di questa Corte ha fissato il giorno 9 
gennaio 1997 per l'udienza in camera di consiglio, dandone regolare comunicazione. 
3.- In prossimità della camera di consiglio hanno presentato memoria i promotori del 
referendum, insistendo per la declaratoria di ammissibilità della richiesta. 
Ha in particolare rilevato la difesa che non tutte le leggi che disciplinano il rapporto fisco-
contribuente rientrano nel campo d'applicazione dell'art. 75 della Costituzione, ma solo quelle di 
imposizione del tributo, la cui rimozione unilaterale altererebbe la struttura del bilancio. Ne 
consegue che le leggi strumentali o complementari che disciplinano solo una modalità di 
riscossione del tributo, quale è quella oggetto della presente richiesta referendaria, andrebbero 
ritenute estranee al divieto di cui alla norma citata. 
4.- Nella camera di consiglio del 9 gennaio 1997 è stato udito per i promotori del referendum 
l'avvocato Giulio Tremonti. 

Inizio documento 

1.- La richiesta di referendum abrogativo, sulla cui ammissibilità la Corte è chiamata a 
pronunciarsi a seguito della ordinanza dell'Ufficio centrale per il referendum presso la Corte di 
cassazione, investe il d.P.R. 29 settembre 1973, n. 600 recante "Disposizioni comuni in materia 
di accertamento delle imposte sui redditi" e successive modificazioni, limitatamente agli artt. 23 
e 25, primo comma. 
Sulla base di tali disposizioni, i soggetti indicati nel primo comma dell'art. 23 che corrispondono 
a soggetti residenti nel territorio dello Stato compensi comunque denominati per prestazioni sia 
di lavoro dipendente sia di lavoro autonomo, ancorché non esercitate abitualmente ovvero siano 
rese a terzi o nell'interesse degli stessi (art. 25, primo comma), devono operare all'atto del 
pagamento una ritenuta a titolo di acconto dell'imposta sul reddito delle persone fisiche dovuta 
dai percipienti, con l'obbligo di rivalsa, nella misura stabilita dalle due citate disposizioni. 
2.- La richiesta referendaria sottoposta al presente giudizio va dichiarata inammissibile. 
Deve essere in primo luogo osservato che questa Corte, con la sentenza n. 11 del 1995, ha già 
dichiarato inammissibile identica richiesta referendaria. 
Deve in proposito osservarsi che gli strumenti di attuazione della pretesa fiscale possono 
ritenersi parte integrante della normativa tributaria sol che si consideri che la mancanza di una 
disciplina idonea a garantire l'applicazione del prelievo renderebbe inefficace il semplice 
apprestamento della struttura sostanziale del tributo. 
Per quanto riguarda il sistema del prelievo alla fonte, la sussistenza di uno stretto legame tra 
tale disciplina e la concreta realizzazione del tributo non può essere messa in dubbio, in quanto 
la effettività dell'imposizione sul reddito dipende in modo rilevante dal particolare contesto in 
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cui il tributo stesso viene ad essere riscosso. 
Va pertanto ribadito che il sistema della ritenuta alla fonte, come affermato da questa Corte, 
(sentenze nn. 364 del 1987, 128 del 1986 e 92 del 1972), risponde sia all'interesse fiscale della 
immediata percezione delle somme, sia a criteri di tecnica tributaria per agevolare la riscossione 
dei tributi; e nessun pregio può avere, al riguardo, il fatto che con l'ausilio dei moderni strumenti 
di accertamento e documentazione si possa ugualmente verificare la percezione dei redditi 
mediante sistemi diversi da quello che si intende abrogare con la consultazione popolare. 
3.- Pur se tali argomentazioni appaiono sufficienti per ritenere inammissibile la richiesta di 
referendum, deve rilevarsi, inoltre, che nella legge in questione è ravvisabile natura tributaria 
anche sotto il profilo sostanziale. 
Nella fattispecie, invero, risultano sussistenti entrambi gli elementi indicati da altra 
giurisprudenza di questa Corte (sentenze nn. 63 del 1990 e 26 del 1982), costituiti dalla 
ablazione delle somme con attribuzione delle stesse ad un ente pubblico e la loro destinazione 
allo scopo di apprestare mezzi per il fabbisogno finanziario. 
à sussistente il primo, in quanto le norme oggetto della richiesta referendaria tendono appunto 
all'ablazione di somme trattenute dal datore di lavoro a titolo d'imposta e da costui versate nelle 
casse dell'erario; così come sussiste il secondo, essendo evidente la destinazione delle somme in 
questione all'apprestamento dei mezzi necessari al fabbisogno dello Stato. 

Inizio documento 

LA CORTE COSTITUZIONALE 
dichiara inammissibile la richiesta di referendum popolare per l'abrogazione, nelle parti indicate 
in epigrafe, del d.P.R. 29 settembre 1973, n. 600 (Disposizioni comuni in materia di 
accertamento delle imposte sui redditi) e successive modificazioni, richiesta dichiarata legittima, 
con ordinanza in data 11-13 dicembre 1996, dall'Ufficio centrale per il referendum costituito 
presso la Corte di cassazione. 
Così deciso in Roma, nella sede della Corte costituzionale, Palazzo della Consulta, il 30 gennaio 
1997 
Depositata in cancelleria il 10 febbraio 1997 

 
 
 
 
 
 

Corte costituzionale, 07 febbraio 2000 , n. 51 

                         REPUBBLICA ITALIANA                          

                     IN NOME DEL POPOLO ITALIANO                      

                       LA CORTE COSTITUZIONALE                        

composta dai signori:                                                 

- Prof. Giuliano VASSALLI Presidente                                  

- Prof. Francesco GUIZZI Giudice                                      

- Prof. Cesare MIRABELLI "                                            

- Prof. Fernando SANTOSUOSSO "                                        

- Avv. Massimo VARI "                                                 

- Dott. Cesare RUPERTO "                                              

- Dott. Riccardo CHIEPPA "                                            
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- Prof. Gustavo ZAGREBELSKY "                                         

- Prof. Valerio ONIDA "                                               

- Prof. Carlo MEZZANOTTE "                                            

- Avv. Fernanda CONTRI "                                              

- Prof. Guido NEPPI MODONA "                                          

- Prof. Piero Alberto CAPOTOSTI "                                     

- Prof. Annibale MARINI "                                             

- Dott. Franco BILE "                                                 

ha pronunciato la seguente                                            

                              SENTENZA                                

nel giudizio di ammissibilità, ai sensi  dell'art.  2,  primo  comma, 

della legge costituzionale 11 marzo 1953, n. 1,  della  richiesta  di 

referendum popolare per  l'abrogazione  del  decreto  del  Presidente 

della Repubblica 29 settembre 1973,  n.  600,  recante  "Disposizioni 

comuni in materia  di  accertamento  delle  imposte  sui  redditi"  e 

successive modificazioni, limitatamente a:                            

- articolo 23;                                                        

- articolo  25,  comma  1:  "I  soggetti  indicati  nel  primo  comma 

dell'art. 23, che corrispondono a soggetti residenti  nel  territorio 

dello Stato  compensi  comunque  denominati,  anche  sotto  forma  di 

partecipazione  agli  utili,  per  prestazioni  di  lavoro  autonomo, 

ancorché non esercitate abitualmente ovvero  siano  rese  a  terzi  o 

nell'interesse di terzi, devono operare all'atto  del  pagamento  una 

ritenuta del 20 per  cento  a  titolo  di  acconto  dell'imposta  sul 

reddito delle persone fisiche dovuta dai percipienti,  con  l'obbligo 

di rivalsa. La predetta ritenuta deve essere operata  dal  condominio 

quale  sostituto   d'imposta    anche    sui    compensi    percepiti 

dall'amministratore di condominio. La  stessa  ritenuta  deve  essere 

operata sulla parte imponibile delle somme di cui alla lettera  b)  e 

sull'intero ammontare delle somme di cui alle lettere  a)  e  c)  del 

terzo comma dell'art. 49 del d.P.R. 29 settembre  1973,  n.  597.  La 

ritenuta è elevata al 20 per cento  per  le  indennità  di  cui  alle 

lettere f) e g) dell'art. 12 del  decreto  stesso.  La  ritenuta  non 

deve essere operata per le prestazioni effettuate  nell'esercizio  di 

imprese";                                                             

- nonché la legge 27 dicembre 1997, n. 449, recante  "Misure  per  la 

stabilizzazione della finanza pubblica" e  successive  modificazioni, 

limitatamente all'articolo 21, comma 15, in ordine alle  parole:  "Le 

disposizioni in materia di ritenute alla fonte  previste  nel  titolo 

III del decreto del Presidente della Repubblica  29  settembre  1973, 

n. 600, e successive modificazioni, nonché," giudizio iscritto al  n. 

133 del registro referendum.                                          

Vista  l'ordinanza  del  7  dicembre  1999  con  la  quale  l'Ufficio 

centrale  per  il  referendum  presso  la  Corte  di  cassazione   ha 

dichiarato conforme a legge la richiesta;                             

udito nella camera di  consiglio  del  18  gennaio  2000  il  Giudice 

relatore Fernando Santosuosso;                                        

udito  l'avvocato  Giulio  Tremonti  per  i  presentatori   Capezzone 

Daniele, Giustino Mariano e De Lucia Michele.                         

Inizio documento 

1. - L'Ufficio centrale per il referendum istituito presso la Corte di cassazione, in applicazione 
della legge 25 maggio 1970, n. 352, e successive modificazioni, ha esaminato la richiesta di 
referendum popolare sul seguente quesito: Volete voi che sia abrogato il decreto del Presidente 
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della Repubblica 29 settembre 1973, n. 600 recante "Disposizioni comuni in materia di 
accertamento delle imposte sui redditi" e successive modificazioni, limitatamente all'art. 23 e 
all'art. 25, primo comma (I soggetti indicati nel primo comma dell'art. 23, che corrispondono a 
soggetti residenti nel territorio dello Stato compensi comunque denominati, anche sotto forma di 
partecipazione agli utili, per prestazioni di lavoro autonomo, ancorché non esercitate 
abitualmente ovvero siano rese a terzi o nell'interesse di terzi, devono operare all'atto del 
pagamento una ritenuta del venti per cento a titolo di acconto dell'imposta sul reddito delle 
persone fisiche dovuta dai percepienti, con l'obbligo di rivalsa. La stessa ritenuta deve essere 
operata dal condominio quale sostituto di imposta anche sui compensi percepiti 
dall'amministratore di condominio. La stessa ritenuta deve essere operata sulla parte imponibile 
delle somme di cui alla lettera b) e sull'intero ammontare delle somme di cui alle lettere a) e c) 
del terzo comma dell'art. 49 del d.P.R. 29 settembre 1973, n. 597. La ritenuta è elevata al venti 
per cento per le indennità di cui alle lettere f) e g) dell'art. 12 del decreto stesso. La ritenuta non 
deve essere operata per le prestazioni effettuate nell'esercizio di imprese)?; nonché la legge 27 
dicembre 1997, n.449, recante "Misure per la stabilizzazione della finanza pubblica" e successive 
modificazioni, limitatamente all'art. 21, comma 15, in ordine alle parole:"(Le disposizioni in 
materia di ritenute alla fonte previste nel titolo III del decreto del Presidente della Repubblica 
29 settembre 1973, n. 600, e successive modificazioni, nonché)?" 
2. - L'Ufficio centrale, verificata con esito positivo la regolarità della richiesta e la persistente 
vigenza dell'atto normativo cui si riferisce, l'ha dichiarata legittima. 
Ricevuta comunicazione dell'ordinanza, il Presidente di questa Corte ha fissato il giorno 13 
gennaio 2000 per la conseguente deliberazione, dandone regolare comunicazione. Con 
successivo decreto la data di deliberazione è stata rinviata al 18 gennaio. 
3. - In prossimità della camera di consiglio hanno presentato memoria i promotori del 
referendum, insistendo per la declaratoria di ammissibilità della richiesta. 
Premette la difesa che la ratio dell'art. 75, secondo comma, della Costituzione non sarebbe 
quella di introdurre un limite assoluto alla sovranità popolare in materia tributaria, ma solo 
quella di contrastare possibili forme di demagogia fiscale che potrebbero privare lo Stato dei 
mezzi finanziari per effetto del referendum abrogativo. Da ciò discenderebbe che non tutte le 
leggi che disciplinano il rapporto Fisco-contribuente rientrano nel campo d'applicazione dell'art. 
75 della Costituzione, ma solo quelle di imposizione del tributo, la cui rimozione unilaterale 
altererebbe la struttura del bilancio; con la conseguenza che le leggi strumentali o 
complementari che disciplinano solo una modalità di riscossione del tributo, quali sono quelle 
oggetto della presente richiesta referendaria, andrebbero ritenute estranee al divieto di cui alla 
norma citata. 
4. - Nella camera di consiglio del 18 gennaio 2000 è stato udito, per i promotori del referendum, 
l'avvocato Giulio Tremonti. 

Inizio documento 

1. - La richiesta di referendum abrogativo, sulla cui ammissibilità la Corte è chiamata a 
pronunciarsi a seguito della ordinanza dell'Ufficio centrale per il referendum presso la Corte di 
cassazione, investe il d.P.R. 29 settembre 1973, n. 600 recante "Disposizioni comuni in materia 
di accertamento delle imposte sui redditi" e successive modificazioni, limitatamente agli artt. 23 
e 25, primo comma, nonché l'art. 2l, comma 15, della legge 27 dicembre 1997, n. 449 recante 
"Misure per la stabilizzazione della finanza pubblica". 
Le prime di tali disposizioni prevedono che i soggetti indicati nel primo comma dell'art 23, che 
corrispondono a soggetti residenti nel territorio dello Stato compensi comunque denominati, per 
prestazioni sia di lavoro dipendente sia di lavoro autonomo, ancorché non esercitate 
abitualmente, ovvero rese a terzi o nell'interesse degli stessi (art 25, primo comma), devono 
operare all'atto del pagamento una ritenuta a titolo di acconto dell'imposta sul reddito delle 
persone fisiche dovuta dai percipienti. 
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L'art. 21, comma 15, della legge n. 449 del 1997 estende la portata delle precedenti disposizioni 
al caso in cui il pagamento sia eseguito mediante pignoramento anche presso terzi, in base ad 
ordinanza di assegnazione, qualora il credito sia riferito a somme per le quali, ai sensi delle 
predette disposizioni, deve essere operata una ritenuta alla fonte. 
2. - La richiesta referendaria sottoposta al presente giudizio non è ammissibile. 
Deve essere anzitutto osservato che le sentenze di questa Corte n. 37 del 1997 e n. 11 del 1995, 
hanno già dichiarato inammissibili analoghe richieste referendarie. 
Nel confermare le motivazioni di quelle decisioni, ritiene la Corte che con la dizione "leggi 
tributarie" contenuta nell'art. 75, secondo comma, della Costituzione, il legislatore costituente 
abbia fatto riferimento a tutte quelle disposizioni che disciplinano il rapporto tributario nel suo 
insieme. In essa rientrano, pertanto, sia le norme che riguardano il momento costitutivo 
dell'imposizione sia quelle che disciplinano gli aspetti dinamici del rapporto, e cioè il suo 
svolgimento nell'accertamento e nell'applicazione del tributo con la riscossione dello stesso. 
Orbene, le disposizioni oggetto della presente richiesta referendaria attengono e al momento 
accertativo ed a quello attuativo della fattispecie impositrice. 
Giova ribadire in proposito che gli strumenti di attuazione della pretesa fiscale possono ritenersi 
parte integrante della normativa tributaria sol che si consideri che la mancanza di una disciplina 
idonea a garantire l'applicazione del prelievo renderebbe inefficace il mero apprestamento della 
norma sostanziale del tributo. Per quanto riguarda il sistema del prelievo alla fonte, la 
sussistenza di uno stretto legame tra tale disciplina e la concreta realizzazione del tributo non 
può essere messa in dubbio, in quanto la effettività dell'imposizione sul reddito dipende in modo 
rilevante dai particolari meccanismi previsti, non tanto per la conoscibilità dei soggetti percettori 
di reddito, quanto per la riscossione materiale dei tributi. 
Va pertanto confermato che il sistema della ritenuta alla fonte, come ritenuto più volte da questa 
Corte (sentenze nn. 364 del 1987, 128 del 1986 e 92 del 1972), risponde vuoi all'interesse 
fiscale della immediata percezione delle somme, vuoi a criteri di tecnica tributaria che ne 
agevolano il prelievo; e nessun pregio può avere, al riguardo, il fatto che possano utilizzarsi 
anche altri strumenti di accertamento e documentazione diversi da quello scelto dal legislatore e 
che si intende abrogare con la consultazione popolare. 

Inizio documento 

LA CORTE COSTITUZIONALE 
dichiara inammissibile la richiesta di referendum popolare per l'abrogazione, nelle parti indicate 
in epigrafe, del d.P.R. 29 settembre 1973, n. 600 (Disposizioni comuni in materia di 
accertamento delle imposte sui redditi) e successive modificazioni, nonché della legge 27 
dicembre 1997, n. 449 (Misure per la stabilizzazione della finanza pubblica) richiesta dichiarata 
legittima, con ordinanza in data 7 dicembre 1999, dall'Ufficio centrale per il referendum 
costituito presso la Corte di cassazione. 
Così deciso in Roma, nella sede della Corte costituzionale, Palazzo della Consulta, il 3 febbraio 
2000 
Depositata in cancelleria il 7 febbraio 2000 
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Corte costituzionale, 08 giugno 2005 , n. 225 

                         REPUBBLICA ITALIANA                          

                     IN NOME DEL POPOLO ITALIANO                      

                       LA CORTE COSTITUZIONALE                        

composta dai signori:                                                 

- Piero Alberto CAPOTOSTI Presidente                                  

- Guido NEPPI MODONA Giudice                                          

- Annibale MARINI "                                                   

- Franco BILE "                                                       

- Giovanni Maria FLICK "                                              

- Francesco AMIRANTE "                                                

- Ugo DE SIERVO "                                                     

- Romano VACCARELLA "                                                 

- Paolo MADDALENA "                                                   

- Alfio FINOCCHIARO "                                                 

- Franco GALLO "                                                      

ha pronunciato la seguente                                            

                              SENTENZA                                

nel giudizio di legittimità costituzionale dell'art. 32, primo comma, 

numero 2), del decreto del Presidente della Repubblica  29  settembre 

1973, n. 600 (Disposizioni comuni in materia  di  accertamento  delle 

imposte sui redditi), promosso con  ordinanza  del  4  novembre  2002 

dalla  Commissione  tributaria  regionale  di  Torino    sull'appello 

proposto da Nota Bruno contro l'Agenzia delle Entrate  -  Ufficio  di 

Saluzzo, iscritta al n. 689 del registro ordinanze 2004 e  pubblicata 

nella  Gazzetta  Ufficiale  della  Repubblica  n.  33,  prima   serie 

speciale, dell'anno 2004.                                             

Visto l'atto di intervento del Presidente del Consiglio dei ministri; 

udito nella camera  di  consiglio  del  20  aprile  2005  il  Giudice 

relatore Annibale Marini.                                             

Inizio documento 

1.- Con ordinanza del 4 novembre 2002 la Commissione tributaria regionale di Torino ha 
sollevato, in riferimento agli artt. 3 e 53 della Costituzione, questione di legittimità 
costituzionale dell'art. 32, primo comma, numero 2), del decreto del Presidente della Repubblica 
29 settembre 1973, n. 600 (Disposizioni comuni in materia di accertamento delle imposte sui 
redditi) - come sostituito dall'art. 1 del decreto del Presidente della Repubblica n. 463 del 15 
luglio 1982 - nella parte in cui stabilisce «che i prelevamenti annotati nei conti bancari sono 
posti come ricavi se il contribuente non ne indica il soggetto beneficiario». 
Premette il rimettente di essere chiamato a decidere, in grado di appello, sulla impugnazione di 
un avviso di accertamento in materia di imposte dirette, precisando, quanto alla rilevanza della 
questione, che, su un reddito complessivamente accertato in lire 1.439.156.000, ben lire 
1.231.898.000 derivano da prelevamenti bancari non giustificati. 
Quanto alla non manifesta infondatezza, la Commissione tributaria rileva che il legislatore 
tributario avrebbe costruito un sistema basato su di una doppia presunzione legale, in base alla 
quale i prelevamenti non giustificati si presumono acquisti e questi ultimi si presumono ricavi, 
così da sollevare l'amministrazione dall'onere di provare l'effettiva evasione fiscale. Tale doppia 
presunzione sarebbe, ad avviso del rimettente, logicamente viziata, tanto più che ad essa 
necessariamente conseguirebbe «l'equazione» secondo cui i ricavi equivalgono a redditi, non 
essendo possibile detrarre i costi da ricavi che sono considerati tali solo per disposizione 
legislativa. 
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Da ciò discenderebbe - ad avviso del rimettente - un'ingiustificata disparità di trattamento, 
quanto al criterio di determinazione del reddito, in danno di quanti sono soggetti 
all'accertamento in base alle risultanze bancarie. 
Aggiunge, sotto altro aspetto, il rimettente che il descritto procedimento accertativo, in virtù del 
quale i prelevamenti sarebbero considerati reddito, si sostanzierebbe in definitiva in una 
sanzione impropria, determinando un maggior debito di imposta tale da comportare 
l'applicazione della «sanzione propria», con ulteriore disparità di trattamento tra contribuenti, a 
seconda della metodologia di accertamento adottata. 
Dalle considerazioni tutte che precedono discenderebbe, poi, che la disposizione impugnata, 
determinando un debito di imposta non adeguato alla effettiva capacità contributiva, si porrebbe 
in contrasto anche con l'art. 53 della Costituzione.  
2.- E' intervenuto in giudizio, rappresentato e difeso dall'Avvocatura generale dello Stato, il 
Presidente del Consiglio dei ministri, che ha concluso per l'inammissibilità o, comunque, 
l'infondatezza della questione, ulteriormente illustrando le proprie difese in una memoria 
depositata nell'imminenza della camera di consiglio. 
Premesso che di per sé la disponibilità, o meno, di conti bancari è elemento idoneo a 
differenziare le diverse capacità contributive, rileva innanzitutto la difesa erariale che la norma 
impugnata determina una mera inversione dell'onere probatorio, essendo consentito al 
contribuente di liberarsi dagli effetti della presunzione indicando il beneficiario del prelievo. 
Del tutto immotivata sarebbe, comunque, l'affermazione secondo la quale ne discenderebbe 
un'ingiustificata equiparazione dei ricavi ai redditi. La pretesa indeducibilità dei costi dai ricavi 
presunti, oltretutto non confortata dalla più recente giurisprudenza di legittimità, deriverebbe 
eventualmente da altra norma, non individuata dal rimettente, con conseguente difetto di 
rilevanza della questione. 
Riguardo, poi, alla asserita irragionevolezza della disposizione impugnata, l'Avvocatura osserva 
che l'inversione dell'onere probatorio che deriva dalla disposizione colpisce il comportamento 
reticente del contribuente, ma non priva invece di adeguata tutela il contribuente che cooperi 
nella esatta quantificazione del reddito imponibile, restando priva di significato - nel caso in cui 
la presunzione non sia vinta - una qualificazione degli effetti della norma in termini di sanzione 
impropria. 

Inizio documento 

1.- La Commissione tributaria regionale di Torino dubita della legittimità costituzionale dell'art. 
32, primo comma, numero 2), del decreto del Presidente della Repubblica 29 settembre 1973, n. 
600 (Disposizioni comuni in materia di accertamento delle imposte sui redditi), nella parte in cui 
prevede che i prelevamenti effettuati nell'ambito dei rapporti bancari siano posti, come ricavi, a 
base delle rettifiche ed accertamenti dell'amministrazione finanziaria, se il contribuente non ne 
indica il soggetto beneficiario e sempreché non risultino dalle scritture contabili. 
La norma sarebbe - ad avviso del rimettente - lesiva del principio di eguaglianza in danno dei 
titolari di rapporti bancari, assoggettandoli alla irragionevole doppia presunzione che i 
prelevamenti non giustificati siano acquisti e che dagli acquisti derivino ricavi, costituenti 
imponibile per l'intero, stante l'impossibilità di dedurre i costi da siffatti ricavi meramente 
presunti. Con violazione, perciò, anche del principio di capacità contributiva. 
2.- La questione non è fondata. 
Va premesso che l'assunto del rimettente, relativo alla indeducibilità delle componenti negative 
dal maggior reddito d'impresa accertato in base alla norma impugnata, non solo è apodittico, ma 
risulta altresì smentito dalla più recente giurisprudenza di legittimità, secondo cui, in caso di 
accertamento induttivo, si deve tenere conto - in ossequio al principio di capacità contributiva - 
non solo dei maggiori ricavi ma anche della incidenza percentuale dei costi relativi, che vanno, 
dunque, detratti dall'ammontare dei prelievi non giustificati. 
Così interpretata, la norma si sottrae alla censura di violazione dell'art. 53 della Costituzione, 
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risolvendosi, quanto alla destinazione dei prelievi non risultanti dalle scritture contabili, in una 
presunzione di ricavi iuris tantum suscettibile, cioè, di prova contraria attraverso la indicazione 
del beneficiario dei prelievi. 
Una presunzione siffatta non appare, poi, lesiva del canone di ragionevolezza di cui all'art. 3 
della Costituzione, non essendo manifestamente arbitrario ipotizzare che i prelievi ingiustificati 
dai conti correnti bancari effettuati da un imprenditore siano stati destinati all'esercizio 
dell'attività d'impresa e siano, quindi, in definitiva, detratti i relativi costi, considerati in termini 
di reddito imponibile. 
Deve, infine, escludersi la violazione del principio di eguaglianza in danno dei titolari di conti 
bancari, essendo la disponibilità di tali conti elemento idoneo a legittimare il rilievo meramente 
probatorio attribuito al prelievo non giustificato di somme. 

Inizio documento 

LA CORTE COSTITUZIONALE 
dichiara non fondata la questione di legittimità costituzionale dell'art. 32, primo comma, numero 
2), del decreto del Presidente della Repubblica 29 settembre 1973, n. 600 (Disposizioni comuni 
in materia di accertamento delle imposte sui redditi), sollevata, in riferimento agli articoli 3 e 53 
della Costituzione, dalla Commissione tributaria regionale di Torino, con l'ordinanza in epigrafe. 
Così deciso in Roma, nella sede della Corte costituzionale, Palazzo della Consulta, il 6 giugno 
2005. 
DEPOSITATA IN SEGRETERIA IL 08 GIU. 2005. 
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Corte costituzionale, 05 aprile 2007 , n. 119 

                         REPUBBLICA ITALIANA                          

                     IN NOME DEL POPOLO ITALIANO                      

                       LA CORTE COSTITUZIONALE                        

composta dai signori:                                                 

- Franco BILE Presidente                                              

- Giovanni Maria FLICK Giudice                                        

- Francesco AMIRANTE "                                                

- Ugo DE SIERVO "                                                     

- Romano VACCARELLA "                                                 

- Paolo MADDALENA "                                                   

- Alfio FINOCCHIARO "                                                 

- Alfonso QUARANTA "                                                  

- Franco GALLO "                                                      

- Luigi MAZZELLA "                                                    

- Gaetano SILVESTRI "                                                 

- Sabino CASSESE "                                                    

- Maria Rita SAULLE "                                                 

- Giuseppe TESAURO "                                                  

- Paolo Maria NAPOLITANO "                                            

ha pronunciato la seguente                                            

                              ORDINANZA                               

nel giudizio di legittimità costituzionale dell'art. 49  del  decreto 

legislativo 31 dicembre  1992,  n.  546  (Disposizioni  sul  processo 

tributario in attuazione della delega al Governo contenuta  nell'art. 

30 della L. 30 dicembre 1991, n. 413); dell'art. 30, comma  1,  della 

legge 30 dicembre 1991, n. 413 (Disposizioni  per  ampliare  le  basi 

imponibili, per razionalizzare, facilitare e potenziare l'attività di 

accertamento; disposizioni per la rivalutazione obbligatoria dei beni 

immobili delle imprese, nonché per riformare il contenzioso e per  la 

definizione agevolata dei  rapporti  tributari  pendenti;  delega  al 

Presidente della Repubblica per la concessione di amnistia per  reati 

tributari; istituzioni dei centri di assistenza fiscale e  del  conto 

fiscale); dell'art. 283 del codice civile e dell'art. 33 della  legge 

6 dicembre 1971, n. 1034 (Istituzione  dei  tribunali  amministrativi 

regionali),  promosso  con  ordinanza  dell'8  maggio   2006    dalla 

Commissione tributaria  regionale  del  Veneto  sui  ricorsi  riuniti 

proposti da Antares s.a.s. contro l'Agenzia delle Entrate  -  Ufficio 

di San Donà di Piave ed  altra,  iscritta  al  n.  449  del  registro 

ordinanze  2006  e  pubblicata  nella  Gazzetta    Ufficiale    della 

Repubblica,  prima  serie  speciale,  edizione  straordinaria  del  2 

novembre 2006.                                                        

Visto l'atto di intervento del Presidente del Consiglio dei ministri; 

udito nella camera di consiglio del 7 marzo 2007 il Giudice  relatore 

Romano Vaccarella.                                                    

Inizio documento 

che la Commissione tributaria regionale del Veneto, investita dell'appello avverso alcune 
sentenze della Commissione tributaria provinciale di Venezia, con ordinanza dell'8 maggio 2006, 
ha sollevato questione di legittimità costituzionale, in riferimento agli artt. 3 e 24 della 
Costituzione, dell'art. 49 del decreto legislativo 31 dicembre 1992, n. 546 (Disposizioni sul 
processo tributario in attuazione della delega al Governo contenuta nell'art. 30 della L. 30 



 

 169 

dicembre 1991, n. 413), e dell'art. 30, comma 1, della legge 30 dicembre 1991, n. 413 
(Disposizioni per ampliare le basi imponibili, per razionalizzare, facilitare e potenziare l'attività 
di accertamento; disposizioni per la rivalutazione obbligatoria dei beni immobili delle imprese, 
nonché per riformare il contenzioso e per la definizione agevolata dei rapporti tributari pendenti; 
delega al Presidente della Repubblica per la concessione di amnistia per reati tributari; 
istituzioni dei centri di assistenza fiscale e del conto fiscale), nella parte in cui escludono che il 
giudice d'appello possa, su istanza della parte privata soccombente in primo grado, «sospendere 
gli effetti della sentenza impugnata ai sensi dell'art. 283 cod. proc. civ., in presenza del grave 
pregiudizio dalla sua esecuzione»; 
che, in punto di fatto, il giudice rimettente riferisce che una società in accomandita semplice e i 
soci di essa hanno proposto appello avverso le sentenze con cui la Commissione tributaria 
provinciale di Venezia ha respinto i ricorsi proposti avverso avvisi di accertamento per imposte 
IVA, IRPEF e ILOR, relative a vari anni; 
che, a seguito della pronuncia delle sentenze di primo grado, la concessionaria della riscossione 
ha notificato ai contribuenti, società e soci, le cartelle esattoriali per la riscossione provvisoria 
dell'IVA ed ha iscritto ipoteca su un immobile di uno dei soci, dopo che, sul proposto gravame, 
era stata già pronunciata sentenza non definitiva di rigetto delle eccezioni pregiudiziali e 
preliminari di merito, era stata disposta consulenza tecnica contabile ed era stata respinta dalla 
medesima Commissione regionale un'istanza di sospensione dell'esecuzione delle sentenze di 
primo grado; 
che, secondo il giudice rimettente, l'istanza di sospensione ora al suo esame non è ammissibile, 
in quanto l'art. 49 del d.lgs. n. 546 del 1992, disponendo che alle impugnazioni delle sentenze 
delle commissioni tributarie «si applicano le disposizioni del titolo III, capo I, del libro II del 
codice di procedura civile, escluso l'art. 337», priva il giudice tributario d'appello del potere di 
sospendere l'efficacia esecutiva sia della sentenza di primo grado in pendenza dell'appello (art. 
283 cod. proc. civ.), sia della sua stessa sentenza di secondo grado in pendenza del ricorso per 
cassazione (art. 373 cod. proc. civ.), come confermerebbero tanto l'art. 47, comma 4, del d.lgs. 
n. 546 del 1992 (dichiarando «non impugnabile» l'ordinanza con cui la commissione tributaria 
provinciale provvede sull'istanza di sospensione dell'esecuzione dell'atto impugnato), quanto 
l'inapplicabilità al procedimento di appello delle disposizioni relative alla tutela cautelare dettate 
per il procedimento di primo grado, in quanto non compatibili con la disciplina del gravame (art. 
61 del d.lgs. n. 546 del 1992); 
che, quanto alla rilevanza della questione di legittimità costituzionale, il giudice a quo osserva 
che sussisterebbero nella specie i presupposti per l'accoglimento dell'istanza di sospensione 
delle impugnate sentenze di primo grado, sia in ordine al fumus boni iuris (dalla espletata 
consulenza tecnica sarebbe emerso che il debito fiscale è di gran lunga inferiore a quello 
accertato dall'amministrazione), sia in ordine al periculum in mora, data la gravità del danno che 
deriverebbe al contribuente dalla vendita dell'immobile ipotecato, a fronte dell'interesse 
dell'amministrazione alla riscossione, già adeguatamente salvaguardato dalla garanzia reale; 
che, quanto alla non manifesta infondatezza della questione, il giudice rimettente osserva, in 
riferimento all'art. 3 Cost., che, data la generalità della giurisdizione delle commissioni tributarie 
riguardo ai «tributi di ogni genere e specie comunque denominati» (art. 2, comma 1, del d.lgs. 
n. 546 del 1992), «non è conforme a razionalità che la commissione regionale non possa 
sospendere l'esecuzione della sentenza appellata come avviene nel secondo grado del giudizio 
civile ed amministrativo, anch'essi caratterizzati dall'identico requisito della generalità di 
giurisdizione» e che «nel solo giudizio tributario il contribuente debba inevitabilmente 
soggiacere alla sentenza», pur quando il pregiudizio derivante dall'esecuzione di essa non sia 
pienamente risarcibile; 
che, in riferimento all'art. 24 Cost., la «inessenzialità della piena tutela cautelare alla garanzia 
del diritto di difesa nel processo tributario» non è «ulteriormente giustificabile alla luce 
dell'estensione alle commissioni delle garanzie di imparzialità proprie dell'ordinamento 
giudiziario, dell'equiparazione del processo tributario a quello ordinario e del progressivo 
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recedere della natura privilegiata del credito tributario»; 
che, con l'applicazione alle nomine, ai trasferimenti e agli incarichi dei componenti delle 
commissioni tributarie di regole proprie dell'ordinamento giudiziario - come previsto dall'art. 3-
bis del decreto-legge 30 settembre 2005, n. 203 (Misure di contrasto all'evasione fiscale e 
disposizioni urgenti in materia tributaria e finanziaria), convertito, con modificazioni, nella legge 
2 dicembre 2005, n. 248 - «cade ogni residua perplessità sulla garanzia d'indipendenza, di 
imparzialità e di professionalità dei giudici tributari al corretto esercizio della funzione cautelare 
anche nella modalità di sospensione delle sentenze»; 
che, infine, l'introduzione di ulteriori norme proprie del processo civile - ad opera del medesimo 
art. 3-bis del decreto-legge n. 203 del 2005 - è indice della volontà del legislatore di «equiparare 
l'andamento del processo tributario a quello ordinario di cognizione, caratterizzato da pienezza 
di tutela cautelare anche in appello»; 
che è intervenuto nel giudizio il Presidente del Consiglio dei ministri, rappresentato e difeso 
dall'Avvocatura generale dello Stato, il quale ha concluso per l'infondatezza della questione, 
osservando che, secondo consolidata giurisprudenza costituzionale, la garanzia della tutela 
cautelare deve ritenersi imposta solo fino alla emanazione nel processo di una pronuncia di 
merito di primo grado, di tal ché la previsione di mezzi di cautela nelle fasi successive è rimessa 
alla discrezionalità del legislatore, e che la diversa ampiezza dei poteri cautelari attribuiti al 
giudice tributario rispetto a quello civile e amministrativo trova la sua non irragionevole 
giustificazione nella necessità di contemperamento tra la pretesa del contribuente e la 
preminente esigenza pubblica di assicurare il flusso delle entrate tributarie e, dunque, nella 
peculiare natura delle controversie oggetto della giurisdizione tributaria. 

Inizio documento 

che la Commissione tributaria regionale del Veneto dubita in riferimento agli artt. 3 e 24 Cost., 
della legittimità costituzionale dell'art. 49 del decreto legislativo 31 dicembre 1992, n. 546 
(Disposizioni sul processo tributario in attuazione della delega al Governo contenuta nell'art. 30 
della L. 30 dicembre 1991, n. 413), e dell'art. 30, comma 1, della legge 30 dicembre 1991, n. 413 
(Disposizioni per ampliare le basi imponibili, per razionalizzare, facilitare e potenziare l'attività 
di accertamento; disposizioni per la rivalutazione obbligatoria dei beni immobili delle imprese, 
nonché per riformare il contenzioso e per la definizione agevolata dei rapporti tributari pendenti; 
delega al Presidente della Repubblica per la concessione di amnistia per reati tributari; 
istituzioni dei centri di assistenza fiscale e del conto fiscale), nella parte in cui escludono che il 
giudice d'appello possa «sospendere gli effetti della sentenza impugnata ai sensi dell'art. 283 
cod. proc. civ., in presenza del grave pregiudizio dalla sua esecuzione»; 
che la questione è manifestamente inammissibile, non soltanto perché l'istanza di sospensione - 
come riferisce il giudice a quo - è stata reiterata dopo il suo rigetto in limine dell'appello e 
perché le sopravvenute disposizioni di legge ricordate dal rimettente non incidono su quanto 
questa Corte ha statuito a proposito di identiche questioni con varie decisioni (sentenza n. 165 
del 2000, ordinanze n. 325 del 2001 e n. 217 del 2000), non considerate dall'ordinanza di 
rimessione, ma anche perché oggetto del provvedimento di sospensione non potrebbe mai 
essere la sentenza che ha respinto l'impugnazione, bensì semmai il provvedimento impositivo la 
cui impugnazione è stata rigettata in primo grado. 
Visti gli artt. 26, secondo comma, della legge 11 marzo 1953, n. 87, e 9, comma 2, delle norme 
integrative per i giudizi davanti alla Corte costituzionale. 

Inizio documento 

LA CORTE COSTITUZIONALE 
dichiara la manifesta inammissibilità della questione di legittimità costituzionale dell'art. 49 del 
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decreto legislativo 31 dicembre 1992, n. 546 (Disposizioni sul processo tributario in attuazione 
della delega al Governo contenuta nell'art. 30 della L. 30 dicembre 1991, n. 413), e dell'art. 30, 
comma 1, della legge 30 dicembre 1991, n. 413 (Disposizioni per ampliare le basi imponibili, per 
razionalizzare, facilitare e potenziare l'attività di accertamento; disposizioni per la rivalutazione 
obbligatoria dei beni immobili delle imprese, nonché per riformare il contenzioso e per la 
definizione agevolata dei rapporti tributari pendenti; delega al Presidente della Repubblica per la 
concessione di amnistia per reati tributari; istituzioni dei centri di assistenza fiscale e del conto 
fiscale), sollevata, in riferimento agli artt. 3 e 24 della Costituzione, dalla Commissione tributaria 
regionale del Veneto con l'ordinanza in epigrafe. 
Così deciso in Roma, nella sede della Corte costituzionale, Palazzo della Consulta, il 21 marzo 
2007. 
DEPOSITATA IN SEGRETERIA IL 05 APR. 2007. 
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Corte costituzionale, 07 giugno 2007 , n. 181 

                         REPUBBLICA ITALIANA                          

                     IN NOME DEL POPOLO ITALIANO                      

                       LA CORTE COSTITUZIONALE                        

composta dai signori:                                                 

- Franco BILE Presidente                                              

- Giovanni Maria FLICK Giudice                                        

- Francesco AMIRANTE "                                                

- Ugo DE SIERVO "                                                     

- Alfio FINOCCHIARO "                                                 

- Alfonso QUARANTA "                                                  

- Franco GALLO "                                                      

- Luigi MAZZELLA "                                                    

- Gaetano SILVESTRI "                                                 

- Sabino CASSESE "                                                    

- Maria Rita SAULLE "                                                 

- Giuseppe TESAURO "                                                  

- Paolo Maria NAPOLITANO "                                            

ha pronunciato la seguente                                            

                              ORDINANZA                               

nel giudizio  di  legittimità  costituzionale  dell'art.  32,  quarto 

comma, del decreto del Presidente della Repubblica 29 settembre 1973, 

n. 600 (Disposizioni comuni in materia di accertamento delle  imposte 

sui redditi), comma introdotto dall'art. 25, comma 1, della legge  18 

febbraio  1999,  n.  28  (Disposizioni  in  materia  tributaria,   di 

funzionamento  dell'Amministrazione  finanziaria  e   di    revisione 

generale del catasto), promosso con ordinanza depositata il 22 maggio 

2006 dalla  Commissione  tributaria  regionale  della  Lombardia  nel 

giudizio vertente tra Belloni Giuliana e l'Agenzia  delle  entrate  - 

Ufficio di Milano 3, iscritta al n. 694 del registro ordinanze 2006 e 

pubblicata nella Gazzetta Ufficiale  della  Repubblica  n.  7,  prima 

serie speciale, dell'anno 2007.                                       

Visto l'atto di intervento del Presidente del Consiglio dei ministri; 

udito nella camera  di  consiglio  del  23  maggio  2007  il  Giudice 

relatore Franco Gallo.                                                

Inizio documento 

che, con ordinanza depositata il 22 maggio 2006, la Commissione tributaria regionale della 
Lombardia - nel corso di un giudizio tributario di appello avverso la sentenza con cui il giudice di 
primo grado aveva rigettato, per difetto di documentazione in ordine alla «certezza, inerenza e 
competenza» dei costi o spese ripresi a tassazione dall'ufficio tributario, il ricorso proposto da 
una contribuente contro un avviso di accertamento in rettifica, notificato il 28 novembre 2002 e 
«riguardante IRPEF, ILOR, CSSN, Tassa per l'Europa e Tassazione separata 1996» - ha sollevato, 
in riferimento all'art. 53 [rectius: 53, primo comma] della Costituzione, questione di legittimità 
del «terzo» [recte: quarto] comma dell'art. 32 del d.P.R. 29 settembre 1973, n. 600 
(Disposizioni comuni in materia di accertamento delle imposte sui redditi), comma introdotto 
dall'art. 25, comma 1, della legge 18 febbraio 1999, n. 28 (Disposizioni in materia tributaria, di 
funzionamento dell'Amministrazione finanziaria e di revisione generale del catasto); 
che, per il giudice rimettente, la norma censurata - nel disporre che le notizie ed i dati non 
addotti e gli atti, i documenti, i libri e i registri non esibiti o non trasmessi in risposta agli inviti 
dell'ufficio non possono essere presi in considerazione a favore del contribuente, ai fini 
dell'accertamento in sede amministrativa e contenziosa - impedirebbe l'accertamento in giudizio 
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della reale «posizione fiscale» dell'interessato e, pertanto, in violazione dell'evocato parametro 
costituzionale, consentirebbe un'imposizione eccedente l'effettiva capacità contributiva del 
contribuente; 
che, quanto alla rilevanza, il giudice a quo afferma che: a) la contribuente ha prodotto solo nel 
giudizio di appello le fatture dalle quali dovrebbero risultare la certezza, l'inerenza e la 
competenza dei costi e delle spese recuperati a tassazione dall'Agenzia delle entrate; b) tale 
documentazione, per effetto della norma censurata, non può essere presa in considerazione a 
favore della contribuente; c) il giudizio principale, pertanto, non può essere definito 
indipendentemente dalla sollevata questione di legittimità costituzionale; 
che è intervenuto nel giudizio il Presidente del Consiglio dei ministri, rappresentato e difeso 
dall'Avvocatura generale dello Stato, chiedendo che la questione sia dichiarata «inammissibile 
e/o infondata»; 
che in particolare, ad avviso della difesa erariale, la disposizione denunciata: a) è stata 
erroneamente indicata dal rimettente nel «terzo» comma, invece che nel quarto, dell'art. 32 del 
d.P.R. n. 600 del 1973; b) ha la funzione di impedire di rimettere in discussione i risultati già 
acquisiti nella precedente fase del procedimento ed è, pertanto, coerente con la ratio di 
garantire, mediante preclusioni per ciascuna delle fasi intermedie, l'ordine ed il celere 
raggiungimento dell'esito finale, tipica delle norme regolatrici dei procedimenti (amministrativi o 
tributari) preordinati all'adozione di un provvedimento finale suscettibile di pregiudicare gli 
interessi di cui è portatore il soggetto destinatario del provvedimento; c) risponde all'ulteriore 
specifica esigenza «dell'ordine e sicurezza dell'attività impositiva», in considerazione anche dei 
sospetti circa la genuinità ed originalità di «scritture contabili» prodotte con rilevante ritardo; d) 
pone divieti di produzione documentale per il giudizio di secondo grado, perché va letta 
congiuntamente al comma successivo dello stesso art. 32 del d.P.R. n. 600 del 1973, il quale 
stabilisce che detti divieti «non operano nei confronti del contribuente che depositi in allegato 
all'atto introduttivo del giudizio di primo grado in sede contenziosa le notizie, i dati, i documenti, 
i libri e i registri, dichiarando comunque contestualmente di non aver potuto adempiere alle 
richieste degli uffici per causa a lui non imputabile»; e) risponde a princípi di ragionevolezza e di 
efficienza della pubblica amministrazione, contemperati con l'esigenza di una sufficiente tutela 
del contribuente, in sede amministrativa e giudiziale. 

Inizio documento 

che la Commissione tributaria regionale della Lombardia dubita, in riferimento all'art. 53, primo 
comma, della Costituzione, della legittimità del quarto comma dell'art. 32 del d.P.R. 29 
settembre 1973, n. 600 (Disposizioni comuni in materia di accertamento delle imposte sui 
redditi), comma introdotto dall'art. 25, comma 1, della legge 18 febbraio 1999, n. 28 
(Disposizioni in materia tributaria, di funzionamento dell'Amministrazione finanziaria e di 
revisione generale del catasto); 
che, ad avviso del giudice rimettente, la disposizione denunciata si pone in contrasto con 
l'evocato parametro costituzionale, perché - nel disporre che «Le notizie ed i dati non addotti e 
gli atti, i documenti, i libri e i registri non esibiti o non trasmessi in risposta agli inviti dell'ufficio 
non possono essere presi in considerazione a favore del contribuente, ai fini dell'accertamento in 
sede amministrativa e contenziosa» - preclude al contribuente, in conseguenza di un mero 
«inadempimento burocratico» da parte di quest'ultimo, di documentare in giudizio la sua reale 
«posizione fiscale» e, pertanto, «viene a trasmutare in addizioni alla [...] effettiva capacità 
contributiva quelle che [...] risultano essere - o, in genere, potrebbero risultare essere - somme 
da portare in detrazione al totale delle poste positive determinanti la capacità contributiva del 
soggetto»; 
che il giudice rimettente ha correttamente identificato la disposizione censurata, riportandone il 
testo nell'ordinanza di rimessione, senza che in contrario possa rilevare l'errore materiale in cui 
è incorso nell'indicare tale disposizione come «terzo» anziché come quarto comma dell'art. 32 
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del d.P.R. n. 600 del 1973 (errore in cui, del resto, è caduto lo stesso legislatore, il quale, al 
quinto comma del medesimo articolo, indica il quarto comma come «terzo comma»); 
che, nel merito, la questione è manifestamente infondata; 
che, per il giudice a quo, la norma censurata violerebbe il principio della capacità contributiva, 
perché la denunciata decadenza dalla facoltà di produrre documenti in giudizio impedirebbe 
l'accertamento della effettiva situazione patrimoniale del contribuente e, pertanto, sarebbe 
causa di imposizione fiscale eccedente la capacità contributiva del medesimo contribuente; 
che, tuttavia, tale prospettazione della questione è frutto di una evidente confusione tra il profilo 
sostanziale e quello processuale della tutela del contribuente, perché, mentre il principio di 
capacità contributiva (art. 53, primo comma, Cost.) ha natura sostanziale, in quanto attiene al 
presupposto del tributo (ordinanza n. 402 del 2005; sentenza n. 172 del 1986), le preclusioni 
relative all'allegazione in giudizio di documenti o dati hanno invece natura processuale, in 
quanto attengono alla tutela giurisdizionale dei diritti (art. 24 Cost.); 
che - contrariamente a quanto ritiene il giudice rimettente - la preclusione prevista dalla norma 
censurata, risolvendosi in un divieto di allegazione in giudizio dei dati e dei documenti non 
forniti dal contribuente in risposta all'invito dell'amministrazione finanziaria, opera sul piano 
esclusivamente processuale ed è perciò inidonea a menomare il principio di capacità 
contributiva. 
Visti gli artt. 26, secondo comma, della legge 11 marzo 1953, n. 87, e 9, comma 2, delle norme 
integrative per i giudizi davanti alla Corte costituzionale. 

Inizio documento 

LA CORTE COSTITUZIONALE 
dichiara la manifesta infondatezza della questione di legittimità costituzionale del quarto comma 
dell'art. 32 del d.P.R. 29 settembre 1973, n. 600 (Disposizioni comuni in materia di accertamento 
delle imposte sui redditi), sollevata dalla Commissione tributaria regionale della Lombardia, in 
riferimento all'art. 53, primo comma, della Costituzione, con l'ordinanza indicata in epigrafe. 
Così deciso in Roma, nella sede della Corte costituzionale, Palazzo della Consulta, il 23 maggio 
2007. 
DEPOSITATA IN SEGRETERIA IL 07 GIU. 2007. 

 
 
 


